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’ Kennedy, Debora

From: Lewis, Kevin

Sent: Monday, February 28, 2000 9:45 AM

To: Austin, David; Kennedy, Debora; Urban, Frank; Robson, Judy; Kahler, Pam; Buschman, Sara
Cc: Nelson, Gary ‘

Subject: REPLACEMENT compromise language (re: SB 334) on protocols

tobacco protocol.doc

. _[Sorry, this replaces the document previously sent because | had attached the
wrong draft. This is the latest proposal. Thank you.]

SB 334 repeals the chapter 254 provisions relating to tobacco compliance check

protocols. A)
DHFS is keenly aware of the legal problems that Chapter 254, as presently ‘ @‘gﬁ)
worded, presents to municipal authorities and would like to amend the

language. A}’&\‘\'()
In the interest of fixing the problems of Chapter 254 relating to issues of @,
municipal authority and the utilization of teenagers in compliance checks, :

DHFS is proposing legislation that holds the promise of bipartisan support. W

Due to the lack of time, | have attached a draft of the proposal in terms of
statutory language, subject to your review.(\/

Debora and/or Pam: can you please draft this at DHFS’ request? I % % ) ) \ ‘Z»
In short, this proposal: (_9 - %w

* eliminates confusing language regarding surveys. DHFS doesn’t need this '

authority to conduct federally sanctioned surveys under Synar.

* affirms that municipal authorities can conduct compliance checks without

sanctioning by DHFS

* eliminates the maximum of two checks per year

* authorizes municipalities to use 15-18 year olds in compliance checks in
accordance with the protocol established under s. 254.916(3).

In addition, this proposali will aid DHFS and municipalities by adding the

location of vending machines to a license for the sale of tobacco. There
shouldn't be any objection to this since vending machines can only be situated
on premises restricted to aduits-only. Furthermore, this will improve our
sampling procedures under Synar. (The State is supposed to weight the
sampling in advance according to the percentage of over-the-counter operations
v. vending machines.) For our FDA grant which is focused only on over the
counter sales, it will allow us to deploy our resources efficiently.

This proposal is offered as a compromise that will stay true to the protocol
agreement made last summer by the retailers while giving municipalities the
authority they need.



1999 SENATE/ASSEMBLY BILL

SECTION 1. 134.65 (2) (¢) ;)f the statutes is created to read:

- 134.65 (2) (c) A city, village or town shall require an applicant for a license under
par. (a) or (b) who will sell cigarettes or tobacco products to specifically describe on the
written application whether the method of tobacco sale is to be over the counter, vending
machine, or both.

SECTION 2. 254.916 (title) of the statutes, as affected by 1999 Wisconsin Act 9,
is amended to read: |

254.916 DPepartment Enforcement; authority.

SECTION 3. 254.916 (1)(a) of the statutes, as affected by 1999 Wisconsin Act9,
is amended to read:

In the adrninistration of this subchapter, the department, local health departments,

and law enforcement agencies of the state, or of a county, city, village or town may cause

unannounced investigations to be conducted at retail outlets, including sites of tobacco

vending machines, to enforce compliance with s. 134.66 (2) (a) (am) department-may



SECTION 4. 254.916 (1) (c) of the statutes, as affected by 1999 Wisconsin Act 9,

is repealed.

SECTION 5. 254.916 (12) is created to read:

254.916 (12) Nothing in this section precludes a county or municipal government
from conducting investigations under sub. 134.66 (5) that are independent of department

authority and are in accordance with 254.916 (3).



SECTION 6. 254.92 (2)(b), of the statutes, as affected by 1999 Wisconsin Act 9, is
amended to read: |
| 254.92(2)(b) A person under 18 years of age, but not under 15 years of age, may
purchase, attempt to purchase or possess cigarettes or tobacco prod’ucts in the course of
his or her participation in an investigation under-s—254-916 that is conducted in
accordance with s. 254.916 (3).

(END)
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AN ACT ¢to repeal 254.916 (1) (c) and 254.916 (4); to amend 134.66 (5),
subchapter IX (title) of chapter 254 [precedes 254.911], 254.911 (2), 254.916 (5)
and 254.916 (8); to repeal and recreate 254.916 (title) and 254.916 (1) (a); and
to create 134.65 (1m) of the statutes; relating to: investigations of compliance
with certain prohibitions against selling or giving cigarettes and tobacco
products to minors and requiring certain information to be included on an
application for a license to sell, expose for sale, possess with intent to sell,
exchange, barter, dispose of or give cigarettes or tobacco products to a person.

e ~
\_/ ,
Analysis by the Legislative Reference Bureau _
Under current law, a person is prohibited from direettyor indirectly selling,

exposing<qr sale, possessing with intent to sell-ext anging, bartering, disposing of
or giving cigareties or tobacco prodycteto any person unless the person is licensed
by the town, city or village clerk’

Current law also-prohibits a retailer, manufacturer, distributor, jobber or
subjobber or ap agent or employe of an-ind ependent contractor or an agent, employe
or indepemdént contractor of a retailer, mumufacturer, distributor, jobber or
subjebber or an independent contractor from selling or giv ing cigarettes or tobacco
wfoducts to a minor unless the minor purchased or possessed the cigarettes or
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tobacco products in the course of the minor’s employment. In addition, a retailer,
manufacturer, distributor, jobber or subjobber or an agent, employe or independent
contractor of a retailer, manufacturer, distributor, jobber or subjobber or an agent g
loye of an independent contractor is prohibited from giving cigarettes or tobagto
produycts to any person unless the cigarettes or tobacco products are providedAn a
place Where minors are not permitted to enter. A county, town, city or villagé may
adopt anqrdinance regulating the sale or gift of cigarettes or tobacco prodyfts to a
minor as long as the ordinance strictly conforms to the statutory prohibitions.

CurrentNaw also prohibits a minor from possessing or purchasing cjgarettes or
tobacco products unless the minor possessed or purchased the cigaretjés or tobacco
products in the ourse the minor’s employment. Prior to enagfment of 1999
Wisconsin Act 9 (bhe biennial budget act), a county, town, city or village was
authorized to adopt &n ordinance regulating a minor’s possesgion or purchase of
cigarettes or tobacco products as long as the ordinance strig ly conformed to the
statutory provisions. The biennial budget act eliminated this authority.

Under current federaklaw, as a condition of receivigg certain amounts of the
substance abuse block grant)\this state must prohibit fanufacturers, retailers or
distributors of tobacco producks from selling or distributing tobacco products to
minors, must conduct random uhannounced investigations of retail outlets where
cigarettes or tobacco products ard sold and myst report annually to the federal
department of health and human sérvices on jhese enforcement activities and the
success of these activities. ,

The biennial budget act authoriged/the department of health and family
services (DHFS) to contract with local Béalth departments, as agents of DHFS, a
state agency or a state or local law enforégment agency (governmental regulatory
authority) to conduct unannounced ip&estigations of retail outlets where cigarettes
or tobacco products are sold, includjdg premisgs on which tobacco vending machines
are located, to survey overall leyels of complance with the prohibitions against
selling cigarettes or tobacco products to minors. \ he biennial budget act authorizes
a minor who is at least 15 yeafs of age to buy, attempt to buy or possess cigarettes
or tobacco products as part,6f a governmental regulatory authority’s unannounced
investigation if the mingr has the permission of his\or her parent or guardian, is
directly supervised by 2n adult employe of the governy ental regulatory authority,
and has prior writtefi authorization to participate in the investigation from the
governmental reglatory authority, authorized agent of the governmental
regulatory authofity or district attorney. Under the biennial budget act, a minor who
purchases or possesses cigarettes or tobacco products duriyg the course of an
unannounced investigation does not violate the prohibition\ against a minor
purchasing or possessing cigarettes or tobacco products.

The'biennial budget act also requires that, to be included in“the results of
DIIFS’¥ survey, an investigation must comply with standards establishad by DHFS
and mfust meet all of the following requirements:

1. A minor, if asked his or her age during the course of an investigation\must

" giv¥e his or her age. '
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2. A governmental regulatory authority may not us¢”a minor in an
in%it\ilgation if the minor is a regular customer at the retail out}ét that is the subject
of theNinvestigation.

3.\The appearance of a minor who is used in an jfivestigation may not be
materiall}naltered to indicate greater age. /

4. A photograph or videotape of the minor mugt be made on the day of the
investigation and, if a prosecution results from the j {vestigation, the governmental
regulatory autﬁagity must retain the photogragh or videotape until the final
disposition of the éa@e.

5. If a violation, of the prohibition agaigst selling or providing cigarettes or
tobacco products to mihors occurs during thé investigation, the government entity
conducting the investigation is required toshake a good faith effort to notify a retailer
of the violation and to issﬁé\g citation, if’any, within 72 hours of the investigation.

6. Within 10 days of an‘investigdtion, the governmental regulatory authority
conducting the investigation mugt report to the retailer the name and position of the
governmental regulatory authoriyy employe who supervised the investigation, the
age of a minor used in the invespightion, the date and time of the investigation and
the results of the investigatior. .

Finally, under the biengial budge act, a governmental entity may not subject
a retailer to more than two fnvestigationg annually unless both of the investigations
reveal that the retailer viblated the prohikition against selling or giving cigarettes
or tobacco products to Minors.

This bill eliminites DHFS’s authority to contract with a governmental
regulatory authority to conduct an unannounded investigation of a retail outlets.
Under this bill, DHFS, a local health departmentqr a state or local law enforcement
agency may cowduct unannounced investigatiohs at retail outlets to enforce
compliance with the statutory prohibitions against’gelling or giving cigarettes or
tobacco prodyéts to minors or a local ordinance that iS\enacted in strict conformity
with the stage law provisions. Under this bill, ifa governing ntal regulatory authority
conducts whannounced investigations, the investigations, must comply with the
current statutory requirements and any standards established by DHFS.

In/addition, this bill eliminates the limit on the numker of unannounced
investigations a governmental regulatory authority may conduckat a retail outlet.

inally, under this bill, a city, village or town clerk may not sgue a license to

sell/ exchange, barter, dispose of or give away cigarettes or tobacco piqducts unless

thé applicant specifies in the license application whether the applicah will sell,

exchange, barter, dispose of or give away the cigarette or tobacco products\qver the
ounter or in a vending machine, or both.

For further information see the state and local fiscal estimate, which will be
Printed as an appendix to this bill.
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The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:
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SECTION 1. 134.65 (1m) of the statutes is created to read:

134.65 (1m) A city, village or town clerk may not issue a license under sub. (1)
unless the applicant specifies in the license application whether the applicant will
sell, exchange, barter, dispose of or give away the cigarette or tobacco products over
the counter or in a vending machine, or béth.

SECTION 2. 134.66 (5) of the statutes is amended to read:

184.66 (5). A county, town, village or city may adopt an ordinance regulating
the conduct regulated by this section only if it strictly conforms to this section. A
county ordinance adopted under this subsection does not apply within any town,

village or city that has adopted or adopts an ordinance under this subsection. Ifa

county, town, village or city conducts unannounced investigations of retail outlets,
as defined in s. 254.911 (5), to determine compliance with an ordinance adopted
under this subsection, the investigations shall meet the requirements of s. 254.916
(8) and any standards established by thé department of health and family services

under s. 254.916 (1) (b).
SEcTION 3. Subchapter IX (title) of chapter 254 [precedes 254.911] of the

statutes, as created by 1999 Wisconsin Act 9, is amended to read:
CHAPTER 254
SUBCHAPTER IX
INVESTIGATIONS-OF-THE SALE OR
GIFT OF CIGARETTES OR
TOBACCO PRODUCTS TO MINORS
SECTION 4. 254.911 (2) of the statutes, as created by 1999 Wisconsin Act 9, is

amended to read:
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1 954.911 (2) “Governmental regulatory authority” means the department;the,
2 a local health department, a state agency or a law enforcement agency with-which
3
4
5
6 SECTION 5. 254.916 (title) of the statutes, as created by 1999 Wisconsin Act 9,
7 is repealed and recreated to read:
8 254.916 (title) Investigations.
9 SECTION 6. 254.916 (1) (a) of the statutes, as created by 1999 Wisconsin Act 9,
10 is repealed and recreated to read:
11 254916 (1) (a) A governmental regulatory authority may conduct
12 unannounced investigations at retail outlets, including tobacco vending machine
13 premises, to enforce compliance with s. 134.66 (2) (a) and (am) or a local ordinance
Qz“"ﬂ{\/ 14 adopted under s. 134.66 (5).
\\g,\f 15 EC 254 c) of the Statute Teat 9 WisetnsiwAchk9;
16 lisAplad
17 SECTION 8. 254.916 (4) of the statutes, as created by 1999 Wisconsin Act 9, is

18 repealed.

19 SECTION 9. 254.916 (5) of the statutes, as created by 1999 Wisconsin Act 9, is
20 amended to read:

21 254.916 (5) No evidence obtained 'during or otherwise arising from the course
22 of an investigation under this section that is used to prosecute a person for a violation

23 ofs. 134.66 (2) (a) or (am) or a local ordinance adopted unders. 134.66 (5) may be used

24 in the prosecution of an alleged violation of s. 125.07 (3).
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SEcTION 10. 254.916 (8) of the statutes, as created by 1999 Wisconsin Act 9, is

amended to read:

254.916 (8) A governmental regulatory agency that conducts an investigation
under this section shall meet the requirements of sub. (3) and the standards

established by the department of health and family services. The department shall

annually evaluate the investigation program of each a governmental regulatory

undersub—1) conducting investigations under this section.

(END)
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SECTION 1. 254.916 (1) (c) of the statutes, as creafed by 1999 Wisconsin Act 9,
is amended to read:

254.916 (1) (c) Noretailer may be subject to unannounced investigations more
than twice annually unless the retailer is found to have violated s. 134.66 (2) (a) or

(am) during each @vi,nvestigation.

History: 1999 a. 9;s.13.93 (1) (b).
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J
Kevin Lewis: M\’l )mbu Afw

glease review this M’l carefully to make sure it achieves your intent. In/fsayﬁ‘icdlhg
e

is bill amends the definition of “governmental regulatory authority”#rSection
25491 to remove any reference to a DHFS contract. Also, plgase review the
treatment of'section 254.916 (8). Is this what you intend? »

2. I added a referénce to a local ordinance in sectign254.915 (1) (a) and (5) to clarify
that the investigations maybe used to enforcecerfipliance with a local ordinance. Also,
instead of including the proposed~254-916 (12), I amended sections 134.66 (5) and
954.915 (8) to indicate that any#rdestigation.to enforce a local ordinance must comply
with current statutoryrequirements. OK?

3. I gmrufsure of your intent regarding the extent of DHF slejn overseeing local
inVestigation programs. Do you want to change section 254.916 (9) or (T0)?

If you have any questions or would like to request a redraft, please do not hesitate
to contact me.

Ivy G. Sager—Rosenthal

Legislative Attorney

Phone: (608) 2614455

E-mail: Ivy.Sager-Rosenthal@legis.state.wi.us
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March 7, 2000

Kevin Lewis:

This substitute amendment is the same as LRB—-4654/1 except for the change to s.
254.916 (1) (c) that we discussed.

Please review this substitute amendment carefully to make sure it achieves your
intent.

If you have any questions or would like to request a redraft, please do not hesitate
to contact me.

Ivy G. Sager-Rosenthal

Legislative Attorney

Phone: (608) 261-4455

E-mail: Ivy.Sager—Rosenthal@legis.state.wi.us
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SENATE SUBSTITUTE AMENDMENT,
TO 1999 SENATE BILL 334

AN ACT ¢ repeal 254.916 (4); to amend 134.66 (5), subchapter IX (title) of
chapter 254 [precedes 254.911], 254.911 (2), 254.916 (1) (c), 254.916 (5) and
254.916 (8); to repeal and recreate 254.916 (title) and 254.916 (1) (a); and o
create 134.65 (im) of the statutes; relating to: investigations of compliance
with certain prohibitions against selling or giving cigarettes and tobacco
products to minors and requiring certain information to be included on an
application for a license to sell, expose for sale, possess with intent to sell,

exchange, barter, dispose of or give cigarettes or tobacco products to a person.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 134.65 (1m) of the statutes is created to read:
134.65 (1m) A city, village or town clerk may not issue a license under sub. (1)

unless the applicant specifies in the license application whether the applicant will
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SECTION 1

sell, exbhange, barter, dispose of or give away the cigarette or tobacco products over
the counter or in a vending machine, or both.

SECTION 2. 134.66 (5) of the statutes is amended to read:

134.66 (5). A county, town, village or city may adopt an ordinance regulating
the conduct regulated by this section only if it strictly conforms to this section. - A
county ordinance adopted under this subsection does not apply within any town,

village or city that has adopted or adopts an ordinance under this subsection. If a

county, town, village or city conducts unannounced investigations of retail outlets,
as defined in s. 254.911 (5), to determine compliance with an ordinance adopted
under this subsection, the investigations shall meet the requirements of s. 254.916
(3) and any standards established by the department of health and family services

under s. 254.916 (1) (b).
SECTION 3. Subchapter IX (title) of chapter 254 [precedes 254.911] of the

statutes, as created by 1999 Wisconsin Act 9, is amended to read:
CHAPTER 254 |
SUBCHAPTER IX
INVESTIGATIONS OF THE SALE OR
GIFT OF CIGARETTES OR
TOBACCO PRODUCTS TO MINORS
SECTION 4. 254.911 (2) of the statutes, as created by 1999 Wisconsin Act 9, is

amended to read:

254.911 (2) “Governmental regulatory authority” means the department—the
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is repealed and recreated to read:

254.916 (title) Investigations.

SECTION 6. 254.916 (1) (a) of the statutes, as created by 1999 Wisconsin Act 9,
is repealed and recreated to read: |

254.916 (1) (a) A governmental regulatory authority may conduct
unannounced investigations at retail outlets, including tobacco vending machine

premises, to enforce comphance with s. 134.66 (2) (a) and (am) or a local ordinance

oha.pm frnant Mo umﬁétt‘f‘ Ldr‘”‘i Ok.e:fﬁuvef V)Hw‘?fm‘
adopted under s. 134.66 (5). re%u\u Do 1l omdmet? mvmh%whms oo

SECTION 7. 254. 916U(’i) (c) of ale statutes, as created by 1999 Wisconsin Act 9,
is amended to read:

254.916 (1) (c¢) Noretailer may be subjéct to unannounced investigations more
than twice annually unless the retailer is found to have violated s. 134.66 (2) (a) or
(am) during each an investigatioﬁ.

SECTION 8. 254.916 (4) of the statutes, as created by 1999 Wisconsin Act 9, is
repealed.

SECTION 9. 254.916 (5) of the statutes, as created by 1999 Wisconsin Act 9, is
amended to read:

254.916 (5) No evidence obtained during or otherwise arising from the course
of an investigation under this section that is used to prosecute a person for a violation

of s. 134.66 (2) (a) or (am) or a local ordinance adopted unders. 134.66 (5) may be used

in the prosecution of an alleged violation of s. 125.07 (3).
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SECTION 10. 254.916 (8) of the statutes, as created by 1999 Wisconsin Act 9, is-

amended to read:

254.916 (8) A governmental regulatory agency that conducts an investigation

under this section shall meet the requirements of sub. (3) and the standards

established by the department of health and family servicesgyThe-department-shall—




