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AN Act ...; relating to: dams, ditches and drains used in the cultivation of

cranberries.

Analysis by the Legislative Reference Bureau

Under current law, the construction and maintenance of dams, ditches and
drains that are used in the cultivation of cranberries are exe‘ﬁ‘lpt from all of the
permitting and other regylatory requirements administered by the department of
natural resources t cover dams and other structures and activities that
affect navigable waters. This bill repeals this exemption.

Also, current law requires that counties, towns, cities, villages, railroad
companies and the department of transportation@ﬁrovide ditches, culverts and
similar facilities along highway and railroad grades so that surface water from
low-lying areas continues its natural flow. Current law exempts from this
requirement highway and railroad grades used to hold water fg}' cranberry
cultivation or conservation management. This bill repeals this exemption as it
applies to cranberry cultivation.

For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 31.34 of the statutes is amended to read:
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SECTION 1.

31.34 Flow of water regulated. Each person, firm or corporation
maintaining a dam on any navigable stream shall pass at all times at least 25% of
the natural low flow of water of such stream, except as otherwise provided by law.
This section, however, shall not apply to a plant or dam where the water is discharged
directly into a lake, mill pond; or storage pond ex-ecranberrymarsh, nor shall it apply
to cases where in the opinion of the department such minimum discharge is not
necessary for the protection of fish life. Any person, firm or corporation violating‘this
section shall be fined not less than $50 nor more than $1,000.

SECTION 2. 31.3g< of the statutes is repealed

SECTION 3. 31.36 (\Z)l<4) of the statutes is repealed.

SECTION 4. 88.87 (2) (a) of the statutes is amended to read:

88.87 (2) (a) Whenever any county, town, city, village, railroad company or the
department of transportation has heretofore constructed and now maintains or

hereafter constructs and maintains any highway or railroad grade in or across any

‘marsh, lowland, natural depression, natural watercourse, natural or man—made

channel or drainage course, it shall not impede the general flow of surface water or
stream water in any unreasonable manner so as to cause either an unnecessary
accumulation of waters flooding or water—soaking uplands or an unreasonable
accumulation and discharge of surface waters flooding or water—soaking lowlands.
All such highways and railroad grades shall be constructed with adequate ditches,
culverts, and other facilities as may be fe.asible, consonant with sound engineering
practices, to the end of maintaining as far as practicable the original flow lines of |
drainage. This paragraph does not apply to highways or railroad grades used to hold

. v .
and retain water for eranberry-or conservation management purposes.

History: 1977 c. 29 5. 1654 (8) (), (9) (); 1979 ¢. 323; 1981 c. 347; 1993 a. 16, 123, 456.
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SECTION 5

SECTION 5. 88.93 of the statutes is amended to read:

88.93 Right to take water from drainage ditch. Any owner oflands which
are located in or which adjoin a drainage district and which border on a drainage
ditch may take water from such ditch for use in flooding lands for epanbezzgneal-tum
er-for irrigation, if such Wafer is taken from the ditch in such a manner as not to
injure the ditch and the taking thereof does not materially defeat the purposes of
such drainage and;in—ease—the—watepis-te-bﬂlsed—fe?—i{%\gaﬁen; the permit required

under s. 30.18 (2) (a) 2. has been obtained.

History: 1985 a. 60.

SECTION 6. 94.26 of éle statutes is repealed.
| SECTION 7. 94.27 og the statutes is repealed.
SECTION 8. 94.28 (;)% the statutes is repealed.
SECTION 9. 94.29 odf(' the statutes is repealed.
SECTION 10. 94.30\)c()f the statutes is repealed.
SECTION 11. 94.3]txof the statutes is repealed.
SECTION 12. 94.32Mof the statutes is repealed.
SEcTION 13. Effective date.
(1) This act takes effect on first day of the 13th month beginning after
publication.

(END)
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Please review the treatment of s. 88.87 (2) (a). I am not sure whether this provisionW
should be amended.

Icreated a delayed effective date so that cranberry growers may obtain the necessary
permits from DNR before the bill goes into effect.

Mary Gibson—Glass
Senior Legislative Attorney
Phone: (608) 267-3215
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Please review the treatment of s. 88.87 (2) (a). I am not sure whether this provision
should be amended.

I created a delayed effective date so that cranberry growers may obtain the necessary
permits from DNR before the bill goes into effect. ‘

Mary Gibson—Glass
Senior Legislative Attorney
~ Phone: (608) 267-3215



Gibéon-GIass, Mary

From: Ashenfelter, Barry ‘
Sent: Thursday, January 13, 2000 11:53 AM
To: Gibson-Glass, Mary

Subject: Request for Redraft of LRB 4144/1

Hi Mary,

After consulting with DNR (i.e. Jim Kurtz, 6-3695) and Bill O’Connor (255-3000), Sen. Burke requests that the following
changes be made to LRB 4144/1 (re: cranberry operations): ’

1. Delete sections 4, 5, 8,9, 10, 11 and 12.
2. In section 7, instead of deleting sec. 94.27, Stats., we would like to amend the current sec. 94.27 as follows:
delete "under s. 94.26" and replace that clause with “for the cultivation of cranberries".

The goal of these changes is to remove modifications of the drainage district statutes and to eliminate repeals of various
procedural statutes relating to liability claims involving cranberries.

Please feel free to contact Kurtz or O'Connor directly if you have technical questions.
Thank you.

Barry Ashenfelter (6-8535)
Sen. Burke’s Office
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1999 BILL

AN ACT to repeal 31.35, 31.36 (14), 94.26, 94.27, 94.28, 94.29, 94.30, 94.31 and

94.32; and to amend 31.34, 88.87 (2) (a) and 88.93 of the statutes; relating to:

dams, ditches and drains used in the cultivation of cranberries.

Analysis by the Legislative Reference Bureau

Under current law, the construction and maintenance of dams, ditches and
drains that are used in the cultivation of cranberries are exempt from all of the
permitting and other regulatory requirements administered by the department of
natural resources that cover dams and other structures and activities that affect
navigable waters. This bill repeals this exemption.

AlS6, current law requires that counties, towns, cities; villages, 5, railroad
cpmpames and the department of transportatlon prov1de d1tchesyeulverts an

o
AL s

,,iow—lymg areas continues its natural flow.” rrentm law _exempts from this|
/requirement hlg:ﬂaym.andwraﬂroad grades used to hold water— cranberry
tcultwatlon or confServation management. This bill repeals this exempti

applies to cranberry cultivation.)
For further information see the state and local fiscal estimate, which will be

printed as an appendix to this bill.

e r———a—

The people of the state of Wtsconsm, represented in senate and assembly, do
enact as follows:
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BILL SECTION 1

SECTION 1. 31.34 of the statutes is amended to read:

31.34 Flow of water regulated. Each person, firm or corporation
maintaining a dam on any navigable stream shall pass at all times at least 25% of
the natural low flow of water of such stream, except as otherwise provided by law.
This section, however, shall not apply to a plant or dam where the water is discharged
directly into a lake, mill pond; or storage pond ereranberrymarsh, nor shall it apply
to cases where in the opinion of the department such minimum discharge is not
necessary for the protection of fish life. Any person, firm or corporation violating this
section shall be fined not less than $50 nor more than $1,000.

SECTION 2. 31.35 of the statutes is repealed \/

SEcTION 3. 31.36 (14) of the statutes is repealed.

.
pLthac atutesss-amended toread; ™

Q0

QN4 88-

88.87 (2 (@XWhenever any county, town, city, village, railroad company or the
department of transpoxtation has heretofore constructed and’now maintains or
hereafter constructs and mar{ains any highway or raiaﬁﬁ grade in or across any
marsh, lowland, natural depression natural wate] urse, natural or man-made
channel or drainage course, it shall nt Imped he general flow of surface water or
stream water in any unreasonable m ner Ye_as to cause either an unnecessary
accumulation of waters ﬂoodir}g/or Water—soa uplands or an unreasonable
accumulation and discharge/gf surface waters flooding ox ater—soaking lowlands.
All such highways af}d’{;ilroad grades shall be constructe Rith adequate ditches,

culverts, and other facilities as may be feasible, consonant with sound engineering

practices, to the end of maintaining as far as practicable the original flew lines of

drainage. This paragraph dWl—gmraymaﬂroad grades used tohold

25 Wrﬁahbe%ry—ef conservation management purposes.
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BILL SECTION 5
SECTIOI@S ~93 of the statutes is amended to read:
88.93 Right to take water from drainage ditc y owner of lands which

are located in or which adjoin a drainage distriet and which border on a drainage
ditch may take water from such ditch f 2 n flooding lands for eranberry-culture

aken from the“ditch in such a manner as not to

orfor irrigation, if such water i

aking thereof does not materially defeat the purposes of

injure the ditch and

such drainage he permit required

| SECTION 94.32 of the statutes is repeaie .

SECTION 13. Effective date. =
(1) This act takes effect on first day of the 13th month beginning after

publication.

(END)




Section #. 94.27 of the statutes is

. - \Q ¢ Qﬂhﬁg}% Cultivation
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94.271\ Liability for damage4 Any person who builds or maintains any dam or constructs or keeps
o n@w the cundtwadow of crombuiivd
open any ditch or drain uneers=94-26-{s liable o persons whose lands are overflowed or otherwise

injured by the dam, ditch or drain for the full sum of damages sustained, which shall be ascertained
under s. 94.28 and recovered under ss. 94.28 to 94.30.

History: 1993 a. 492; 1997 a. 253.

gibsom(Irbunx16) Thu-Jan-20-2000 1:25 pm
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SECTION 1. 94.31 of the statutes is amended to read:

94.31 Service of notice. In all cases arising under ss. 9426 94.27 to 94.30
when it shall be necessary to serve any notice upon any person who may be out of the
state or whose whereabouts shall not be known to the person desiring to serve the
same, such notice may be served upon any agent or employe of such person who may
be found within this state, and such service shall have the same effect as if it was

made upon the party interested.
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Topic
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1. JACKET the draft for introduction

in the Senate or the Assembly (check only one). Only the requester under whose name the

drafting request is entered in the LRB’s drafting records may authorize the draft to be submitted. Please
allow one day for the preparation of the required copies.

2. REDRAFT. See the changes indicated or attached

A revised draft will be submitted for your approval with changes incorporated.

3. Obtain FISCAL ESTIMATE NOW, prior to introduction

If the analysis indicates that a fiscal estimate is required because the proposal makes an appropriation or
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