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Olsen, Jefren

From: Richard, JoAnna M.

Sent: Tuesday, September 14, 1999 5:34 PM
To: Olsen, Jefren

Cc: Wenzel, Bill; Romanski, Randall J.
Subject: Anhydrous Ammonia

Jefren,

Some of our attorneys have looked at both at the laws on the books in lowa and lllinois relating to tampering with
anhydrous ammonia. Anhydrous ammonia is one of the precursors to methamphetamine and we are finding a rash of
thefts in this area. On a very serious note, Green County reported that a whole nurse tank was stolen which could provide
the materials for a very large quantity of meth. Our idea is to provided increased penalties for the tampering and
unauthorized use of anhydrous ammonia. Even if we don’t catch them with the drug itself we will have another tool to get

at the meth makers. _
— oV 2
Here are some of our ideqs";“‘.ﬁ,.msw""’”“

1) We would 1s mmend that LRB place any new statutes regulation anhydrous ammonia storage and transportation in
Chapter 1001, It should provide broad rulemaking authority to Commerce as well. Rule making authority would allow
Commerce to further refine the general restrictions that we want in place.

Commerce has already developed some regulations related to anhydrous ammonia--WI Admin. Code, Commerce 43.

2) Make it a crime to possess anhydrous ammonia in containers that do not satisfy requirements established by
Commerce or containers that lack labels identifying the contents as anhydrous ammonia. Since Commerce has already
adopted rules, etc, this could be easy to deal with.

3) Define a crime of theft of anhydrous ammonia. Because of the nature of this substance (potential for illicit drug g
manufacture and danger) the legislature could declare the theft of anhydrous ammonia constitutes a felony. V

s Aardin
4) Provide limited immunity to the owners of the anhydrous ammonia. We suggest the following language: (% \Zfr “

“A person convicted or adjudged to acted in violation of this section shall not have a cause of action against the
owner of the equipment, any person responsible for the installation and maintenance of the equipment, or the person
lawfully selling the anhydrous ammonia for civil damages arising out the tampering.” c& 875- / g?g

Please call me at 7-1932 if you have any questions or concerns.
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Towa Code 1999: Section 200.18 ‘ Page 1 of 2

200.18 Violations.

1. If it shall appear from the examination of any commercial fertilizer or soil conditioner or any
anhydrous ammonia installation, equipment, or operation that any of the provisions of this chapter or
the rules and regulations issued thereunder have been violated, the secretary shall cause notice of the
violations to be given to the registrant, distributor, or possessor from whom said sample was taken;
any person so notified shall be given opportunity to be heard under such rules and regulations as may
be prescribed by the secretary. If it appears after such hearing, either in the presence or absence of the
person so notified, that any of the provisions of this chapter or rules and regulations issued thereunder
have been violated, the secretary may certify the facts to the proper prosecuting attorney.

2. A person violating this chapter or rules adopted by the secretary pursuant to this chapter shall be
guilty of a simple misdemeanor. In addition to the imposition of the simple misdemeanor penalty, a
person violating section 200.14 shall be subject to a civil penalty of not more than one thousand five
hundred dollars, if the person does any of the following:

a. Intentionally tampers with anhydrous ammonia equipment.

b. Possesses or transports anhydrous ammonia in a container or receptacle which is not authorized to
hold anhydrous ammonia according to rules adopted by the secretary.

A person tampering with anhydrous ammonia equipment in violation of section 200.14 shall not have
a cause of action against the owner of the equipment, any person responsible for the installation and
maintenance of the equipment, or the person lawfully selling the anhydrous ammonia for damages
arising out of the tampering.

3. Nothing in this chapter shall be construed as requiring the secretary or the secretary's
representative to report for prosecution or for the institution of seizure proceedings minor violations

of the chapter when the secretary believes that the public interest will be best served by a suitable
notice of warning in writing.

4. Tt shall be the duty of each county attorney to whom any violation is reported, to cause appropriate
proceedings to be instituted and prosecuted in a court of competent jurisdiction without delay.

5. The secretary is hereby authorized to apply for and the court to grant a temporary or permanent
injunction restraining any person from violating or continuing to violate any of the provisions of this
chapter or any rule or regulation promulgated under the chapter notwithstanding the existence of
other remedies at law, said injunction to be issued without bond.
Section History: Early form

[C46, 50, 54, § 200.11, 200.14; C58, 62, § 200.19; C66, 71, 73,75, 77,79, 81, § 200.18]
Section History: Recent form

98 Acts, ch 1004, § 2, 3

Internal References

http://www2.legis.state.ia.us/IJACODE/1999/200/ 9/15/99



Towa Code 1997: Section 200.14 Page 1 of 2

Iowa General Assembly

200.14 Ruleské& ‘M_w fﬁf W
ka\\ % The seo

minimum general safety standards for the desrgn constructron locatlon, 1nstallat10n and operation of
equipment for storage, handling, transportation &y¢ap T gupkePaitey and utilization of
anhydrous ammonia. The rules shall be s@gizmzrs reasonably necessary for the protectron and
safety of the public and persons using anhydrous ammonia, and shall zrpsatgtgiats 7
with‘@&generally accepted standards of safety.

It is hereby declared that rules in substantial conformity with the published standards of the
agricultural ammonia institute for the design, installation and construction of containers and
pertinent equipment for the storage and handling of anhydrous ammoma shall be deemed to be in

substantial conformity with the generally accepted standards of safety. . ra wb c..Rj wndin Ty . Vb%%j

}\; All anhydrous ammonia equipment shall be installed and maintained igh3ase¥c

A @ in conformity wrth the rules apgbaTH J-vd‘“_. e BT Ao ATSEICD

cQ tion, other, v

def]ffv %r o W

“Fe(f faclesfor. apyey

—=FThe secretary is hereby charged with the enforcement of this chapter, and after due pubh and—x

due publict s-is.empowered to promulgate and adopt such reasonable rules-as"fMay be necessary |
in order to carry into effect the purpose-and.iq| ent of this chapter orte-st ure the efficient
administration thereof. —
3. Nothing in this chapter shall probibitthe use of storage tanks smaller than transpesting tanks nor

the transfer of all kinds-effertilizer 1ncludmg anhydrous ammonia d1rectly from transportmg

to implegentsof husbandry, if pr

Section History: Early form

[C46, 50, 54, § 200.13; C58, 62, § 200.15; C66, 71, 73,75,77,79, 81, § 200.14]
Internal References

Referred to in § 200.21

Towa General Assembly

http://www2.legis.state.ia.us/IACODE/1997/200/ 9/15/99



Public Act 91-0402 of the 91st General Assembly

State of Illinois
Public Acts
91st General Assembly

[ Home ] [ Public Acts ] [ IL.CS ][ Search ] [ Bottom ]

Public Act 91-0402
HB0376 Enrolled LRB9100710RCksA
AN ACT in relation to anhydrous ammonia.

Be it enacted by the People of the State of Illinois,
represented in the General Assembly:

Section 5. The Criminal cCode of 1961 .is amended by
adding Section 21-1.5 as follows:

(720 ILCS 5/21-1.5 new)

Sec. 21-1.5. Anhydrous ammonia equipment, containers,
and facilities.

(a) It is unlawful for anvy person to tamper with
anhvdrous ammonia equipment, containers, or storage

(b) Tampering with anhydrous ammonia equipment,
containers, or storage facilities occurs when any person who
is not authorized by the owner of the anhydrous ammonia,

anhydrous a%EOnia equipment, storage containers, or storage
facilities transfers or ttempts to transfer anhydrous
ammonia to another containeri causes damage to the anhydrous
ammonia _equipment, storage “container, or storage facility or
vents anhydrous ammonia into the environment.

For .purposes of this Section:

"Anhydrous ammonia" means the compound defined in
paragraph (d) of Section 3 of the Illinois Fertilizer Act of
1961.

"Anhvdrous ammonia equipment", "anhydrous ammonia storage

containers", and "anhydrous ammonia storage facilities" are
defined in rules adopted under the Illinois Fertilizer Act of

1961.
(c) Sentence. A violation of this Section is a Class A

misdemeanor.

[ Top 1

http://www legis.state.il.us/publicacts/pubact91/acts/91-0402.html

Page 1 of 1

9/15/99
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Public Act 91-0263 of the 91st General Assembly

State of Illinois
Public Acts
91st General Assembly

[ Home ] [ Public Acts ] [ ILCS ][ Search ] [ Bottom ]

Public Act 91-0263
SB105 Enrolled LRB9102110RCks
AN ACT in relation to anhydrous ammonia.

Be it enacted by the People of the State of Illinois,
represented in the General Assembly:

Section 15. The Code of Civil Procedure is amended by
adding Section 2-1119 as follows:

(735 ILCS 5/2-1119 new)

Sec. 2-1119. Tampering with anhydrous ammonia equipment,
containers, or storage facilities.

(a) A person tampering with anhydrous ammonia equipment,
containers, or storage facilities does not have a cause of
action against the owner of the equipment, containers, oxr
storage facilities, any person responsible for the
installation or operation of the equipment, containers, or
storage facilities, the person lawfully selling _anhydrous
ammonia, the person who lawfully purchases anhydrous ammonia
for agricultural purposes, oxr the person who operates or uses
anhydrous ammonia equipment, containers, or storage
facilities when lawfully applying anhvdrous ammonia for
agricultural purposes.

b No person may commence a derivative action against
the owner of anhydrous ammonia equipment, containers, or
storage facilitiesg, any person responsgible for the
installation or operation of the equipment, containers, ox
storage facilities, the person lawfully selling anhydrous
ammonia, the person who lawfully purchases anhydrous ammonia
for agricultural purposes, or the person who operates or uses
anhydrous ammonia equipment, containers, or storage
facilities when lawfully applving anhydrous ammonia for
agricultural purposes when the injured person has tampered
with anhydrous ammonia egquipment, containers, or storage

(c) Tampering with anhydrous ammonia equipment,
containers, or storage facilities occurs when anv person who
is not authorized by the owner of the anhydrous ammonia or
anhydrous ammonia equipment, containers, or storage
facilities transfers or attempts to transfer anhydrous
ammonia to another container or causes damage to anhydrous
ammonia equipment, containers, or storage facilities.

(d) For purposes of this Section:

*Anhvdrous ammonia" means the compound defined in
paragraph (d) of Section 3 of the Tllinois Fertilizer Act of
1961. ’ .
"Anhvdrous ammonia equipment", "anhydrous ammonia storage
containers", and "anhydrous ammonia storage facilities" are
defined in the rules adopted under the Illinoisg Fertilizer

http://www.legis.state.il.us/publicacts/pubact91/acts/91-0263.html

Page 1 of 2

9/15/99



" Public Act 91-0263 of the 91st General Assembly Page 2 of 2

Act of 1961.
(e) The immunity to civil 1liability provided in this

Section does not apply to any act or omission caused by the
willful and wanton negligence of any person.

http://www.legis.state.il.us/publicacts/pubact91/acts/91-0263.html 9/15/99
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Jul-26-99 11:21A WI Agri-Service Assn. 608 223 1147

AN ACT REGULATING ANHYDROUS AMMONIA BY PROHIBITING TAMPERING
WiTH RELATED EQUIPMENT AND THE UNAUTHORIZED POSSESSION AND
TRANSPORTATION OF CONTAINERS AND RECEPTACLES USED TO STORE
ANHYDROUS AMMONIA, PROVIDING ENHANCED PENALTIES, AND PROVIDING AN

EFFECTIVE DATE.

JA. Anhydrous ammonia equipment shall be installed and maintained in a safe operating
condition and in conformity with the rules adopted by the secretary. A person shall not
intentionally tamper with anhydrous equipment. Tampering occurs when a person who is not
authorized by the owner of anhydrous ammonia cquipment uses the equipment in violation of a
provision of this chapter, including a rule adopted by the secretary. A person shall not in any
manner or for any purpose sell, fill, refill, deliver, to be delivered, or use an anhydrous ammonia
container or receptacle, include for the storage of any gas or compound, unless the person owns
the container or receptacle or is authorized to do so by the owner. A person shall not posscss or
transport anhydrous ammonia in a container or receptacle which is not authorized by the
secrelary 10 hold aniydrous ammotia ' )

A s

2. A person violatcs this chapter or rules adopted by the secretary pursuant to this chapter shall
be guilty of a simple misdemeanor. In addition to the imposition of the simple misdemeanor
penalty, a person violating this section shall be subject to a civil penalty of not more than one
thousand five hundred dollars, if the person does any of the following:

a. Intentionally tampers with anhydrous ammonia equipment.
b. Possesses or transports anhydrous ammonia in a container or receptacle which is not
authorized to hold anhydrous ammonia according to rules adopted by the secretary.

A person tampering with anhydrous ammonia equipment in violation of this section shall not
have a cause of action against the owner of the equipment, any person responsible for the
installation and maintenance of the equipment, or the person lawfully selling the anhydrous
ammonia for damages arising out of the tampering.

.02



























1999 - 2000 LEGISLATURE LRB-36314"

PRELIMINARY DRAFT - NoT READY FOR INTRODUCTION

'

N
0

AN Act .;Kelating to: storage and handling of anhydrous ammonia, creating

an exemption from civil liability and providing a penalty.

Analysis by the Legislative Reference Bureau

Anhydrous”ammonia is a chemical compound that primarily is used for
agricultural purposes but that may also be used in the production of the controlled
substance methamphetamine. Currently, no statute specifically regulates the
storage and handling of anhydrous ammonia. However, current rules promulgated
by the department of commerce (department) do regulate the storage and handling
of anhydrous ammonia. These rules are promulgated under the department’s
general authority to promote safe places of employment. Any person who violates
these rules may be required to forfeit not less than $][0 nor more than $100.

This bill creates a statute that specifically L he storage and handling
of anhydrous ammonia. This bill eggifies
rules to establish reasonable standards relating to the safe storage and handling of
anhydrous ammonia. This bill also increases the penalty that applies to certain
violations of these rules and creates certain new penalties relating to anhydrous
ammonia. Under this bill, any person who does any of tl:{_ﬁ following may be fined not
more than $10,000 or imprisoned for not more thar;fi— yeéxe% and}[gr_n%‘n hs or both:

(a) Stores, holds or transports anhydrous ammonia in a container that does not

he départment3¥¢a€thddy to promulgate |

meet all applicable requirements esfalilisbed(by rule of the department.
(b) Transfersgor attempts to transferyganhydrous ammoniaintoa container that

does not meet all applicable requirements @st4BHEK(by rule of the department.
(c) Transfersyor attempts to transferyanhydrous ammonia without the consent
of the owner of the anhydrous ammonia.

State of Wisconsin P\

o




[y

.

Eagoo ‘\\1 & ;b

©

o part h droge by vglume. Ank ydros ammonja may 'be in ga eofis or liquid fgrm.

';‘ “Anhydrous amnidnia” does not gy ¢ude aqua anigfonia.

. 1999 — 2000 Legislature —2- LRB-36317?

(d) Intentionally causes damage to anhydrous ammonia equipment without
the consent of the owner of the equipment.

(e) Commits a theft of anhydrous ammonia or anhydrous ammonia equlpment

This bill also creates a civil liability exemption. YW bebdvieited 1
this bill, any person who owns, maintains or installs anhydrous ammonia equipment
is immune from civil liability for any act or omission that relates to the equipment
and that causes damage to an individual, if that damage occurs during th

individual’s violation of items (c), (d) or (e), listed above. However under thls blll z/qj\q

a person is' not immune from civil liability for ensegc

reckless, wanton or intentional IM@W " ¢
For further information see the state fiscal' estitnate, which will be printed as

an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows;

io}.10
SECTION 1.| T8IH0 of the statutes is created to read:

101.10 Storage and handling of anhydrous ammonia. (1) DEFINITIONS.
In this section:

B e

/”C{)W [‘Anhydrous apimonia” meang, the compounc fgrmed by/a chemical,

e S

Ccon b1na lon ¢ n1troge and hydrogen/in thyg proportl of ope pa ," nitrogen t6 3

; Q}/@ “Anhydrous ammonia equipment” means any equipment that is used in the

application of anhydrous ammonia for an agricultural purpose or that is used to

store, hold, transport or transfer anhydrous ammonia.

Eﬂﬂ “Transfer” means to remove from a contamer @@

(2) RuLEs. The department shall promulgate rules mﬂm&,easonable

standards relating to the sa.fgtorage and handling of anhydrous ammonia. The
.}[

rules shall @m standards for the design, construction, repair, alteratmn

o

i

\
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1999 — 2000 Legislature -3-- RIM:...:...
r S
;;@L:\v | | ECTION 1

1 location,(installation 1nmgLon and operation of anhydrous ammonia equlpment
. P (Dmirlsolic wnolr TS Subseaiion as ~ot )

(\2’} Th 4 ﬁr 1@ay fapply to ammonia manufacturing plants, refrigeration plants where
.;.’; ammonia is used solely as a refrigerant and ammonia transportation pipelines.
4 (8) PROHIBITIONS. No person may do any of the following:
5 (a) Store, hold or transport anhydrous ammonia in a container that does not
6 meet all applicable requirements established by rule of the department promulgated
7 under sub. (2). £o
8 (b) Transfergor attempiitransfer‘ anhydrous ammonia into a container that
9 does not meet all applicable requirements established by rule of the department

10 promulgated under sub. (2).

11 (c) Transferyor attempt to transfer, anhydrous ammonia without the consent

12 of the owner of the anhydrous ammonia. |

13 (d) Intentionally cause damage to anhydrous ammonia equipment without the

14 consent of the owner of the anhydrous ammonia equipment.

15 (e) Intentiohally take, carry away, use, conceal. or retain possession of

16 anhydrous ammonia belonging to another or anhydrous' ammoﬁia equipmenL %: 50 |

17 &\ belongmg to another, Wlout the other’s consent and with intent tgfdeprive the Mm/@

4

N g G707 9 OO T el ag I P
16 rous ammonia or anhydrous ammonia

(/\)Pb learve Hhese cutmos

19 equipment. ’ as Loere

do ot vaake chan
20 (4) PENALTIES. (a) Any person w. 9ho violates a rule of the department
21 promulgated under sub. (2) may be required to forfeit not less than $10 nor more than
22 $100 for each violation.
23 (b) Any person who violates sub. (3) may be fined not more than $10,000 or

24 imprisoned for not n;;% than 3 years and 6 months, or both, for each violation.

25 SECTION 2. 895.555 of the statutes is created to read:



- 1999 — 2000 Legislature -4~ LRB-3631/?

SECTION 2

1 895.555 Liability exemption; anhydrous ammonia. (1) ERTRG0R5SIn
/

)a—sfclaﬁnérlﬂ S,
101,00 (),

U g
ahydious ammionia equiprenit-hasth

5
7 owns, maintains or installs anhydrous ammonia equipmenfgs immune from any civil

8 liability for acts or omissions relating to the anhydrous ammonia equipment that

9 cause_damage to an individual, if that damage occurs during the individual’s
v e L
’ﬂl@&ﬂgs. 101.10 (3) (c), (d) or (e). o () i Ve domastfo5s Lawsed by reckiess o  orton )
oM !

10 V

e > TI0h
1/ W @/{f A person is not immune from civil liability under W A.':lcts or

S e B TR

12 omissions hetinvilvesaiRRgan@oiTentione SOy > |
ATl o cemmisdons infended by fhe

13 SEcTION 3. Initial applicability. Per Jiiuns
X ME%:RMW o canse A;D\MJ‘\QV _
14 (1) STORAGE AND HANDLING OF ANHYDROUS AMMONIA. The creation of section

15 101.10 (4) (b) of the statutes first applies to acts occurring on the effective date of this

16 subsection.

(2) LiaBq
i

17 EXEMPTION; ANHYDROUS AMMONIA. The creation of section 895.555

@ o atutes first applies to acts or omissions occurring on the effective date
19 of this subsection.
20 SEcTION 4. Effective date.
21 (1) This act takes effect on the first day of the 6th month beginning after

22 publication.

23 (END)



DRAFTER’S NOTE LRBeesyjm Pi&y\
FROMTHE = RJMl...
LEGISLATIVE REFERENCE BUREAU

Senator Clausing:
1. The prohibitions in proposed s. 101.10 (3) (a) to (c), stats., provide for strict
liability. In other words, these penalties criminalize unintentional and intentional

acts. If you did not intend these prov1s1ons to establish strict liability, please let me
know. _of s &

. L 2. Unders. 101.02 (12), stats., everyclay that a | person is in violation of subch. I of
ch. 101 GasEildhes)a separate v1olat10r;{ This provision likely applies to violations of
proposed s. 101.10, stats. and may produce unintended results. For example, due to
s. 101.02 (12), stats., a person commits #/felonies under the current draft if the person
stores anhydrous ammonia in an improper container for € days. If you intend to

provide an exception to avoid this result, please let me know
g 3. The department of commerce (department) has already promulgated a chapter

s. COMM 43.02 (2), Wis. Adm. Code. This draft preserves these exceptions by
prohibiting the department from promulgating a rule that apphes to ammonia
manufacturing plants, refrigeration plants where ammonia is used solely as a
refrigerant and ammonia transportation p1pel1nes If this treatment is not what you

@:ﬂ)’ } 1ntend please contact me.

Please call if you have any questions or suggested changes. Once this draft meets
with your approval, I will redraft it into introducible form. ‘

{

é

; Robert J. Marchant

| Legislative Attorney

! Phone: (608) 2614454

% E—mail: Robert.Marchant@legis.state.wi.us

! e , u
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DRAFTER’S NOTE LRB-3631/Pldn
FROM THE RJIM:cjs:jf
LEGISLATIVE REFERENCE BUREAU

October 25, 1999

Senator Clausing:

1. The prohibitions in proposed s. 101.10 (3) (a) to (c), stats., provide for strict
liability. In other words, these penalties criminalize unintentional and intentional
acts. If you did not intend these provisions to establish strict liability, please let me

know.

2. Under s. 101.02 (12), stats., every day that a person is in violation of subch. I of
ch. 101 is a separate violation of the subchapter. This provision likely applies to
violations of proposed s. 101.10, stats. and may produce unintended results. For
example, due tos. 101.02 (12), stats., a person commits three felonies under the current
draft if the person stores anhydrous ammonia in an improper container for three days.
If you intend to provide an exception to avoid this result, please let me know.

3. The department of commerce (department) has already promulgated a chapter
of rules dealing with anhydrous ammonia. See ch. COMM 43, Wis. Adm. Code. This
draft specifically requires the department to promulgate these rules. Currently, these
rules do not apply to ammonia manufacturing plants, refrigeration plants where
ammonia is used solely as a refrigerant and ammonia transportation pipelines. See
s. COMM 43.02 (2), Wis. Adm. Code. This draft preserves these exceptions by
prohibiting the department from promulgating a rule that applies to ammonia
manufacturing plants, refrigeration plants where ammonia is used solely as a
refrigerant and ammonia transportation pipelines. If this treatment is not what you
intend, please contact me.

4. This draft does not contain a definition of “anhydrous ammonia.” However, the
term is currently defined in s. COMM 43.04 (2), Wis. Adm. Code. Please review the
definition in the administrative code and let me know if you intend to specify a different
definition. '

Please call if you have any questions or suggested changes. Once this draft meets
with your approval, I will redraft it into introducible form.

Robert J. Marchant

Legislative Attorney

Phone: (608) 2614454

E-mail: Robert.Marchant@legis.state.wi.us
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AN ACT to creat '101.10 and 895.555 of the staﬁﬁtééj relatmg to: storage and
handling of anhydrous ammonia, creating an exemption from civil liability and -

proyiding a penalty.

. Analysis by the Legislative Refemnce_ Bureau

Anhydrous ammonia is a chemical compound that primarily is used for
agricultural purposes but that may dlso be used in‘the produetion 'of the controlled
substance methamphetamine. Currently, no statute specifically regulates the
storage and handling of anhydrous ammonia. ‘However, current rules promulgated
by the department of commerce (department) do regulate the storage and handling

" of anhydrous ammonia. These rules are promulgated under the department’s
~ general authority to promote safe places of employment. Any person who violates
these rules may be required to forfeit not less than $10 nor more than $100.

-+ This bill creates a statute that specifically regulates the storage and handling
of anhydrous ammonia. This bill requires the department to promulgate rules to
establish ‘reasonable standards: relating to the safe storage and.handling. of
anhydrous ammonia. This bill also increases the penalty that applies to certain -

. violatiofis of theserules:and creates certain new: penalties relating to anhydrous

ammonia. Under this bill, any person who does any of the following may be fined not

" “more than ‘$10,000°or imprisoned for not more than ‘thiree yearsand six months or
both:

""(a) Stores, liolds or transports anhydrous ammonia in container that does not
meet all applicable requirements prescribed by rule of the department.

(b) Transfers or attempts to transfer anhydrous ammohia into a container that
does not meet, all applicable requirements preseribed by rule of the department,
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() Transfers or attempts to transfer anhydrous ammonia without the consent
of the owner of the anhydrous ammonia.

'(d) Intentionally causes damage to anhydrous ammoma equipment without
the consent of the owner of the eguipment.

(e) Commits a theft of anhydrous ammonia or anhydrous ammonia equlpment

This bill also creates a civil liability exemptlon Under this bl__ll any personwho

owns, maintains or installs anhydrous ammonia equipment is immune from civil

liability for any act or omission that relates to the equipment and that causes damage
to an individual, if that damage occurs during the individual’s violation of items (c),

(d) or (e), listed above. However, under this bill, a person is not immune from c1v11

liability for certain reckless, wanton or intentional acts or omissions.

For further information see the state fiscal estimate, which will be prmted as
an appendix to thls bill.

The people of the state of Wiscousln, represented in senate and assembly, do
eract as follows. e

SECTION 1. 101.10 of the statutes is created to read

101.10 Storage and handlmg of anhydrous ammoma (1) DEFINITIONS '

. In th1s section:

(a) “Anhydrous ammonia eqmpment” means any eqmpment that isused in the
apphcatlon of anhydrous ammoma for an agncultural purpose or that is used to_ -
store, hold transport or transfer anhydrous ammoma

(b) “Transfer” m Ans 0 remove from a c;ontamer

) RULES. The department shail promulgate rules that prescrlbe reasonable

istandards relatmg to the safe storage and handhng of anhydrous ammoma The
. vsrules shall prescnbe standards for the des1gn, constructlon, repau' alteratlon,
S Jocatmn, mstallatlon, mspectlon and operatl.on of anhydrous ammoma equ1pment
: The rules promulgated under thls subsectlon do not apply to ammonia
- .manufacturing plants, refngeratlon ‘plants where ammoma is used solely as a

L refngerant and ammoma transportatmn plpelmes.
o __I5,_,,,,,;,.. B
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SEcTION 1

(a) Store, hold or transport anhydrous ammonia in a container'that does not
meet all applicable requirements established by ruleof the department promulgated
under sub. (2). | | |

(b) Transfer or attempt to transfer anhydrous ammonia into a c_ontainer that
does not meet all applicable requirements estabiished by rule. of the department
promulgated under sub. (2) | | | » |

(c) Transfer or attempt to transfer anhydrous ammonia w1thout the consent of

the owner of the anhydrous ammonia.

d) Intentionally cause damage to anhydrous ammoma equlpment W1thout the

consent of the owner of the anhydrous ammoma equlpment

(e) Intentlonally take carry away, use, conceal or retaln possessmn of

- anhydrous ammoma belongmg to another or anhydrous ammoma equlpment =

belongmg to another, w1thout the other S consent and with mtent to depnve the
owner permanently of possessmn of the anhydrous ammonla or anhydrous ammoma
equ1pment V | v

(4) PENALTIES. (a) Any person who violates a rule of ‘the department
promulgated under sub (2) may be requlred toforfeit not lessthan $10 nor more than
$100 for each violation_.

“(b) Any person who violates sub. (3) may be fined not more than $10,000 or

" imprisoned for not more than 3 years and 6 months, or both, for each violation.

SECTION 2. 895.555 of the statutes isccreated to read: |
895.555 Liability exemption; anhydrous arnmonia. (1) LIABILITY
EXEMPTION. Except as provided under sub. (2), any person who owns, maintains or

A~
installs anhydrous ammonia equipment, as defined in s. 101.10 1 is immune

' from any civil liability for acts or omissions relating to the anhydrous ammonia
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equipment that cause damage to an individual if that damage occurs during the

'md1v1dual’s violation of s. 101.10 (3) (c), (d) or (e).

(2) EXCEPTION. A person is not immune from civil hablhty under sub. (1) if the

damage is caused by reckless or wanton acts or omissions or by acts or omisSions

intended by the person to cause damage.

SEcTION 3. Initial appllcablhty _

(1) STORAGE AND HANDLING OF ANHYDROUS AMMONIA. The creatmn of sectlon
101 10 (4)(b)of the statutes first applies toacts occurrmg onthe effectlve date of thls
subsection.. '

(2) LIABILITY EXEMPTION; ANHYDROUS AMMONIA. The creation of section 895,555

(1) of the statutes first applies to acts or omissions occurring on the effective date of -

- this subsection

SECTION 4. Effectlve date.
(1) ThlS act takes effect on the first day of the 6th month begmmng after

pubhcatlon

(END)
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XS ~Senator Clausing:
The prohibitions in proposed s. 101.10 (3) (a) to (c), stats., provide for strict
)g liability. In other words, these penalties criminalize unintentional and intentional

acts. If you did not intend these provisions to establish strict liability, please let me
know.

2 Under s. 101.02 (12), stats., every day that a person is in violation of subch. I of
ch. 101 is a separate violation of the subchapter. This provision likely applies to
violations of proposed s. 101.10, stats. and may produce unintended results. For

example, due tos. 101.02(12), stats., a person commits three felonies under the current
WW draft if the person stores anhydrous ammonia in an improper container for three days.
W Tf you intend to provide an exception to avoid this result, please let me know.

w it

. The department of commerce (department) has already promulgated a chapter
of rules dealing with anhydrous ammonia. See ch. COMM 43, Wis. Adm. Code. This
draft specifically requires the department to promulgate these rules. Currently, these

: rules do not apply to ammonia manufacturing plants, refrigeration plants where
k@q ammonia is used solely as a refrigerant and ammonia transportation pipelines. See
o s. COMM 43.02 (2), Wis. Adm. Code. This draft preserves these exceptions by
W22 prohibiting the department from promulgating a rule that applies to ammonia

manufacturing plants, refrigeration plants where ammonia is used solely as a
refrigerant and ammonia transportation pipelines. If this treatment is not what you
intend, please contact me.

. This draft does not contain a definition of “anhydrous ammonia.” However, the
term is currently defined in s. COMM 43.04 (2), Wis. Adm. Code. Please review the
definition in the administrative code and let me know if you intend to specify a different

koop  definition. |
as Please call if you have any questions or suggested changes. Once this draft meets
with your approval, I will redraft it into introducible form.

Robert J. Marchant
Legislative Attorney
‘ Phone: (608) 261-4454
L E-mail: Robert.Marchant@legis.state.wi.us
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Senator Clausing:

1. The prohibitions in proposed s. 101.10 (3) (a) to (c), stats., provide for strict
liability. In other words, these penalties criminalize unintentional and intentional
acts. If you did not intend these provisions to establish strict liability, please let me

know.

2. Under s. 101.02 (12), stats., every day that a person is in violation of subch. I of
ch. 101 is a separate violation of the subchapter. This provision likely applies to
violations of proposed s. 101.10, stats. and may produce unintended results. For
example, due tos. 101.02 (12), stats., a person commits three felonies under the current
draft if the person stores anhydrous ammonia in an improper container for three days.
If you intend to provide an exception to avoid this result, please let me know.

3. The department of commerce (department) has already promulgated a chapter
of rules dealing with anhydrous ammonia. See ch. COMM 43, Wis. Adm. Code. This
draft specifically requires the department to promulgate these rules. Currently, these
rules do not apply to ammonia manufacturing plants, refrigeration plants where
ammonia is used solely as a refrigerant and ammonia transportation pipelines. See
s. COMM 43.02 (2), Wis. Adm. Code. This draft preserves these exceptions by
prohibiting the department from promulgating a rule that applies to ammonia
manufacturing plants, refrigeration plants where ammonia is used solely as a
refrigerant and ammonia transportation pipelines. If this treatment is not what you
intend, please contact me.

4. This draft does not contain a definition of “anhydrous ammonia.” However, the

term is currently defined in s. COMM 43.04 (2), Wis. Adm. Code. Please review the
definition in the administrative code and let me know if you intend to specify a different

definition.

Please call if you have any questions or suggested changes. Once this draft meets
with your approval, I will redraft it into introducible form.

Robert J. Marchant

Legislative Attorney

Phone: (608) 2614454

E-mail: Robert.Marchant@legis.state.wi.us
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(E-Mail: mike.barman@legis.state.wi.us) (FAX: 608-264-6948)
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Legislative Reference Bureau - Legal Section - Front Office
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Marchant, Robert

From: Richard, JoAnna M.

Sent: Wednesday, December 15, 1999 11:07 AM
To: Marchant, Robert

Cc: Wenzel, Bill

Subject: LRB 3631

Rob,

Our attorneys suggested a few modifications. They are:

j)/ For the point you bring up on the violation being applied each day the material is being improperly stored, our
attorneys suggested that a exemption being written. Therefore, for violations of 101.10, the violation is applied for each
occurence or act. They suggested that it be put in as a 101.02 (12) (a). but | leave that up to your drafting
recommendations as to where it is properly placed. Our intent is to have that one act, regardless of how many days the

substance was improperly stored, to be charged. -~ d0 8 To b, Not needgol borzsnne

P A tonges s 5 brosd g fo
W) As to the strict liability question. 1t might make it clearel:/load‘ “of that person or of others! after the word omissions on ~ “4
line 25 of page 3. Also you may want to add the words "that person’s{ after the"word by (1st one) on line 4 of page 4. Our
attorneys thought this would better define when the immthvw:é;ﬁ%lng applied.
]

~ A&'to the definition of anhydrous ammonia. We are comfortable with the DOC rule definition. If you beleive we don't have
o redefine it in the statutes, thats fine with us.

1 hope this all makes sense. Thanks for your help.

JoAnna Richard

Legislative Liaison

Office of the Attorney General
267-1932
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AN ACT to create 101.10 and 895.555 of the statutes; relating to: storage and
handling of anhydrous ammonia, creating an exemption from civil liability and

providing a penalty.

Analysis by the Legislative Reference Bureau

Anhydrous ammonia is a chemical compound that primarily is used for
agricultural purposes but that may also be used in the production of the controlled
substance methamphetamine. Currently, no statute specifically regulates the
storage and handling of anhydrous ammonia. However, current rules promulgated
by the department of commerce (department) do regulate the storage and handling
of anhydrous ammonia. These rules are promulgated under the department’s
general authority to promote safe places of employment. Any person who violates
these rules may be required to forfeit not less than $10 nor more than $100.

This bill creates a statute that specifically regulates the storage and handling
of anhydrous ammonia. This bill requires the department to promulgate rules to
establish reasonable standards relating to the safe storage and handling of
anhydrous ammonia. This bill also increases the penalty that applies to certain
violations of these rules and creates certain new penalties relating to anhydrous
ammonia. Under this bill, any person who does any of the following may be fined not
more than $10,000 or imprisoned for not more than three years and six months or
both:

(a) Stores, holds or transports anhydrous ammonia in a container that does not
meet all applicable requirements prescribed by rule of the department.

(b) Transfers or attempts to transfer anhydrous ammonia into a container that
does not meet all applicable requirements prescribed by rule of the department.
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(c) Transfers or attempts to transfer anhydrous ammonia without the consent
of the owner of the anhydrous ammonia.

(d) Intentionally causes damage to anhydrous ammonia equipment without
the consent of the owner of the equipment.

(e) Commits a theft of anhydrous ammonia or anhydrous ammonia equipment.

This bill also creates a civil liability exemption. Under this bill, any person who
owns, maintains or installs anhydrous ammonia equipment is immune from civil
liability for any act or omission that relates to the equipment and that causes damage
toan individual, if that damage occurs during the individual’s violation of items (c),
(d) or (e), listed above. However, under this bill, a person is not immune from civil
liability for certain reckless, wanton or intentional acts or omissions, ’

For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconéin, represented in senate and assembly, do
enact as follows:

SECTION 1. 101.10 of the statutes is created to read:

101.10 Storage and handling of anhydrous ammonia. (1) DEFINITIONS.
In this section: |

(a) “Anhydrous ammonia equipment” means any equipment that is used in the

application of anhydrous ammonia for an agricultural purpose or that is used to

~ store, hold, transport or transfer anhydrous ammonia.

(b) “Transfer” means to remove from a container.

(2) RULES. The department shall promulgate rules that prescribe reasonable
standards relating to the safe storage and handling of anhydrous ammonia. The
rules shall prescribe standards for the design, construction, repair, alteration,
location, installation, inspection and operation of anhydrous ammonia equipment.
The rules promulgated under this subsection do not apply to ainmonia
manufacturing plants, refrigeration plants where ammonia is used solely as a
refrigerant and ammonia transportation pipelines.

(3) ProuiBrTioNS. No person may do any of the following:
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1 (a) Store, hold or transport anhydrous ammonia in a container thét does not
2 meet all applicable requirements established by rule of the department promulgated
3 under sub. (2).
4 (b) Transfér or attempt to transfer anhydrous ammonia into a container that
5 does not meet all applicable requirements established by rule of the department
6 promulgated under sub. (2). | “
7 (¢) Transfer or attempt to transfer anhydrous ammonia without the consent of
8 the owner of the anhydrous ammonia.
9 (d) Intentionally cause damage to anhydrous ammonia equipment without the
10 consent of the owner of the anhydrous ammonia equipment.
11 (e) Intentionally take, carry away, use, conceal or retain possession of
12 anhydrous ammonia belonging to another or anhydrous ammonia equipment
13 belonging to another, without the other’s consent and with intent to deprive the
14 owner permanently of possession of the anhydrous ammonia or anhydrous ammonia

15 | equipment.

16 (4) PENALTIES. (@) Any person who violates a rule of the department

17 promulgated under sub. (2) may be required to forfeit not less than $10 nor more than

18 $100 for each violation.

19 (b) Any person who violates sub. (3) may be fined not more than $10,000 or
imprisoned for not more than 3 years and 6 months, or both, for each violation. ¢

21 | SECTION 2. 895.555 of the statutes is created to read:

22 895.555 Liability exemption; anhyd,xjous ammonia. (1) LIABILITY

23 EXEMPTION. Except as provided under sub. (2), any person who owns, maintains or

24 installs anhydrous ammonia equipment, as defined in s. 101.10 (1) (a), is immune

25 from any c1v11 hab111ty for acts or omissions relatmg to the anhydrous ammonia
4o . fio/Hfm offm./: (3> donsfifwffS N sg_,pﬁmv‘% J%ﬂif J
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SECTION 2
equipment that cause damage to an individual, if that damage occurs during the
individual’s violation of s. 101.10 (8) (e¢), (d) or (e).

(2) EXCEPTION. A person is not immune from civil liability under sub. (1) if the
damage is caused b‘%&%ﬁngﬁwanwn acts or omissions or by acts or omissions
intended by the person to cause damage.

SEcTION 3. Initial applicability.

(1) STORAGE AND HANDLING OF ANHYDROUS AMMONIA. The creation of section
101.10 (4) (b) of the statutes first applies to acts occurring on the effective date of this
subsection.

(2) LIABILITY EXEMPTION; ANHYDROUS AMMONIA. The creation of section 895.5565
(1) of the statutes first applies to acts or omissions occurring on the effective date of
this subsection.

SECTION 4. Effective date.

(1) This act takes effect on the first day of the 6th month beginning after
publication.

' (END)
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December 20, 1999

Senator Clausing: _

I redrafted the attached bill based upon the instructions of JoAnna Richard at DOJ.
Please feel free to call if you have any questions.

Robert J. Marchant

Legislative Attorney

Phone: (608) 2614454

E-mail: Robert.Marchant@legis.state.wi.us



