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AN ACT to amend 29235 (2) of the statutes; relating to: the applicability of local

governmental unit negotiation and cost recovery.

The peaple of the state of Wisconsin, represented in senate and assembly, do enact as
Jfollows:

SgcTioN 1. 292.35 (2) of the statutes is amended to read:
292.35 (2) (title) APPL{CAElerY; GENERALLY, This section only applies toasite or facility
eets one of the following criteria:
(a)_The site or facility is owned by a local governmental unit.
Jocal governme unit_is responsible for t of

investigation and remedial action.

(2¢) (title) APPLICABILITY: LANDFILLS. This section does not apply to a landfill until
January 1, 1996.

(END)
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Southeast Regional Headquarters
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Tommy G. Thompson, Governor ' " 2300 N. Dr. y
e e e e e George E. Meyer, Secretary.ii - 531, s o Jmmww Dm.' P9 ~
2 Gloria L. McCutcheon, Regional Director F73] - gy, Telephoge: 8500
DEPT. OF NATURAL RESOURCES - FAX 414-263-848:

TDD 414-263-8713
July 23, 1999
Mr. Paul Feller, Director of Public Works JUL 28 1999
City of Waukesha
130 Delafield St.

Waukesha, WI 53188

Subject: West Avenue Landfill Meeting

Dear Mr. Feller:

Thank you for meeting with the Department regarding the Waukesha West Avenue Landfill on July 7,
1999. The attached memo summarizes discussions at that meeting between the City of Waukesha and the
Department of Natural Resources and identifies issues that need to be resolved prior to approval of the
work plan. The memo also reflects the discussion between Frank Schultz and Don Gallo subsequent to

the meeting. S

Again, we want to assure you that the Department wants to work with the City in this process to select a
remedy that will provide long term protection of public health and the environment. The next step in the
process is for the City to propose modifications to the work plan incorporating the additional information
requested at the July 7% meeting and in the enclosed minutes of the meeting. During the time that the
City is revising the work plan, we need to work closely to assure that the additional data gathered will
help move the project along. Once a site investigation is completed in accordance with an approved work

«plan, a remedial action plan will need to be prepared and submitted for the Department’s approval. Please
do not hesitate to call either of us, if you have questions regarding this letter or the enclosed minutes.

SLN\Q(L C&j% LUl é%b@s%/é

Franklin C. Schultz < . Walter A. Ebersohl
Acting Remediation & Redevelopment Team Supervisor Remed. & Redev. Sub-team Supervisor
414-263-8694 T 414-263-8714

cc: Mayor Carol Lombardi

—> Senator Joanne Huelsman
Katie Jelacic — City of Waukesha
Joan Underwood — Earth Tech, Inc.
Don Gallo — Michael, Best & Friedrich
Charles Tisdale — King & Spalding
Gloria McCutcheon - SER
Lakshmi Sridharan - SER

Quality Natural Resources Management
Through Excellent Customer Service pagcn

Paper



Waukesha West Avenue July 7, 1999 Landfill Meeting Summary .:<i3%6 9

coven bits nodergin

Attendance: Katie Jelacic, City of Waukesha, Joan Underwood, Earth Tech, Don Gallo,
Michael, Best & Friedrich, Paul Feller, City of Waukesha, Joanne Huelsman, State
Senator, Walt Ebersohl, Wis. DNR, Deborah Johnson, Wis. DNR, Frank Schultz, Wis.
DNR, John Krahling, Wis. DNR, Bob Strous, Wis. DNR, Tom Wentland, Wis. DNR,
Marie Stewart, Wis. DNR, Carol Lombardi, City of Waukesha Mayor, Lakshmi
Sridharan, Wis. DNR, Gloria McCutcheon, Wis. DNR -

This memo summarizes discussions between the City of Waukesha and the Department
of Natural Resources at the July 7, 1999 meeting. As explained at the meeting, the work
plan for the Waukesha West Avenue Landfill received on June 25, 1999 is not
approvable until the issues addressed in this memo have been resolved. This memo alse
r=flects the discussion between Frank Schultz and Don Gallo, subsequent to the meeting.

Liquid Waste

At the meeting, John Krahling explained that the Waukesha West Avenue Landfill file
contains information on liquid waste disposal areas and pits on the landfill. Attached are
. inspection reports (there may be others also) from the file indicating that special areas
were maintained for disposal of liquid wastes. Subsequent to the meeting, Frank Schultz
contacted a former Department employee that completed the above referenced inspection .
reports. This former employee said that he remembered liquid wastes being handled in
two ways at the landfill: 1) for dust suppression on the property and 2) disposed at the
working face of the landfill. He said that a pool of liquids existed in the southeast corner -
of the landfill, the last portion of the landfill that was open. Also attached is a file memo
on disposal of drummed wastes in that portion of the landfill where apartment buildings
are now located. As we mentioned at the meeting, locating areas where liquid wastes are
concentrated may be important in determining the final remedial options for this site. We
will be reviewing our records on this site to try to locate any liquid disposal areas that
may have existed. We would also like the City to review historical information and
conduct interviews of former municipal landfill officials to determine if liquid waste and
drum disposal areas were present on the landfill. If source areas, including former liquid
waste disposal areas, and drums beneath apartment buildings are located, the adequacy of
the monitoring well network and gas monitoring for air toxics can be assessed.

Landfill Gas

At the meeting the City agreed all gas probes will be tested one time per week for six
weeks. Joan Underwood explained that the gas monitoring equipment has been modified
to meet the Department’s concern about the accuracy of the sampling. In addition, the
Department requested that gas probes #7 and #9 be added to the sampling list. Once the
gas probe testing is completed and information is gathered regarding liquid waste
disposal and wastes beneath apartment buildings, the City and Department need to meet



' to determine whether additional work is needed to determine the degree and extent of gas
migration, and air toxics that may pose possible inhalation threats to residents.

Extent_ of Solid Waste

Joan Underwood agreed that there is solid waste outside of the licensed boundaries of the
landfill. Ms. Underwood explained that the limits of the gravel pit were defined based on
air photos. The work plan proposed that direct push borings be installed to determine the
limits of waste on the east and north sides of the landfill. The Department supports this
work. However, no additional investigation to determine the limits of waste is proposed
on the west and south sides of the landfill. The Department requested that the extent of
" waste be investigated around the entire perimeter of the landfill. The City contended that
defining the boundaries of the landfill- won’t affect the proposed remedy for the site. The
reason that the Department has requested this information is to assure that the landfill cap
is properly located, that the proposed remedial gas system is properly designed and that
direct contact, inhalation and explosion threats will be addressed. .

As an alternative to conducting extensive work to determine the extent of fill on the west
and south sides of the landfill, the City proposed, during a subsequent telephone call
between Frank Schultz and Don Gallo, to work with individual property owners located
~ on the perimeter of the landfill to address this issue for their properties. In order for the
Department to support the City’s proposal to ask each property owner individually if they
want their property investigated, the Department would need documentation to show that
the scope of the investigation offered would determine the limits of waste and the degree
and extent of soil contamination. If property owners choose not to have their properties

investigated, they can agree to:

1) gas monitoring in their building(s) and filing of a deed notice with the-County
Register of Deeds to inform prospective purchases and other interested parties of

potential contamination on the property; and
2) seek exemptions for any future construction on or adjacent to the landfill.

Contaminated Soils Investigation

The City agreed at the meeting io submit for review to the Department a soils sampling
plan for soils around the perimeter of the landfill. In a discussion subsequent to the
meeting, Frank Schultz and Don Gallo agreed that the sampling plan would include the
“yellow areas” on the map provided at the July 7, 1999 meeting. The Department has
requested that soil samples be collected in 6” intervals to a depth of 2 feet. Possible
contamination of “white areas” on adjacent properties would be covered by the sampling

plans noted in the previous discussion on extent of solid waste.
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Groundwater

At the meeting the Department requested further investigation in the vicinity of :
monitoring well MW-4. Ms. Underwood explained that the well with a sheen is actually
at well #93-4 and that the proposed well nest is downgradient of well #93-4. Mr. Gallo
explained that remedial approaches for #93-4 and #90-4 will be provided to the
Department. '

We are currently working with our groundwater program to assist the City in identifying
additional well nest locations west of the landfill. The Department won’t be able to help
the City with the locations until we have the information requested on liquid wastes. The
groundwater monitoring well nests will need to be installed in order to define the degree
and extent of groundwater contamination. ‘

Compiiance Boundary

Don Gallo contended that since the City cemetery-is adjacent to the landfill boundary, the

cemetery can be-used to extend the compliance boundary used to determine whether the

City complies with ch. NR 140 standards. Deb Johnson will review this issue with Mr.
Gallo. Lo . ‘

Air Emissions

The Department agreed to check on whether compliance with Chapter NR 445 air
emission standards for the vent stack of the landfill gas extraction system (which will be
_located near apartment buildings) takes impacts to public health into account. Frank
" Schultz has contacted the air management program and found that that NR 445 does
evaluate health impacts. The air program will model the blower discharge usiig a
TSCREEN or similar model to determine the health impacts to the public living and
working adjacent to the landfill. ’

Landfill Cover [ ~u
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At the meeting, the Department explained that in order for the southern portion of the

. landfill to be used for soccer fields, a two-foot cover will be required, specificaily 1.5 feet
of clay and 6 inches of top soil. The City agreed. :

S. 292.35 Requirements

Deb Johnson explained that the City could only enter into the local governmental unit
negotiation and cost recovery process with responsible parties for those portions of the ’
landfill it owns since s. 292.35, Stats., applies only if the local governmental unit “owns” /
the site or facility. Mr. Gallo explained that the City of Waukesha may decide to work

with Senator Huelsman to seek a statutory change to enable the City of Waukesha to /
enter into the local governmental unit negotiation and cost recovery process for the entire

landfill site. Mayor Lombardi asked Senator Huelsman to sponsor such a bill.
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1999 BILL

AN Ac ...; relating to: applicability of the local governmental unit negotiation

v
and cost;’:recovery process for contaminated property.

Analysis by the Legislative Reference Bureau
Current law authorizes a local governmental unit that owns property that is

¥ contaminated with hazardous substances to initiate a process for negotiating, with-

& parbiestliat are responsible for the contaminationyabout how the contamination will -
be remedied and how much the various partiesy will contribute toward the

investigation and remedial action costs. The negoétiations are conducted by an
umpire. If an agreement is reached, it is binding on the parties. If an agreement is
not reached, the umpire makes a recommendation that may be accepted or rejected

+ia-—by the parties. Ifaflocal governmental unit accepts the recommendation and another

party rejects the recommendation, the local governmental unit may sue that party
to attempt to recover a portion of the investigation and remedial action costs. If the
local governmental unit recovers an amount equal to or exceeding the amount that
the party would have paid under the umpire’s recommendation, the local
governmental unit may recover interest and litigation costs. v

This bill expands the applicability of this negotiation and cost-recovery process
so that it may be used by a local governmental unit that does not own a contaminated
property if the local governmental unit commits itself to paying more than 50% of the
investigation and remedial action costs for the contaminated property.
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For further information see the local fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 292.35 (2) of the statutes is renumbered 292.35 (2) (intro.) and

amended to read:

292.35 (3 APPLICABILITY' GENERALLY, | This section only applies to a site
e s 'éi:rf e J
or facility@ae N srgtetd one of the following criterigf e

(a) The site or facilit-% is owned by a local governmental unit.
APPLICABILITY. landfills/This section does not apply to a landfill until

January 1, 1996.

R

History: 1995 a. 227 s. 613 to 616; 1997 a.

SECTION 2. 292 35 {ﬁ%) (b) of the statutes is created to read:
292.35 (2) (b) (@ local governmental unit commits itself to paying more than
S
50% of the cost of investigation and remedial action for the site or facility.

(END)



TfadeWeII, Becky

-
From: Sobocinski, Ray
Sent: Thursday, October 14, 1999 12:34 PM
To: Tradewell, Becky
Subject: LRB - 3498/1
.Becky,

As | mentioned in my voicemail, on line 9, under Section 2, can the underlined be inserted to the sentence begining:

"A local governmental unit commits itself, by resolution of the governmg body, to paying more than 50% of the cost of
investigation and remedial action for the site or facility.”

Let me know when you get a chance. Thanks for all your efforts!

Ray Sobocinski

Office of Senator Joanne B. Huelsman
State Capitol - Room 5 South

Post Office Box 7882 -

Madison, Wl 53707-7882
608-266-2635
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1999 BILL

AN ACT to renumber and amend 292.35 (2); and to create 292.35 (2) (b) of the

statutes; relating to: applicability of the local governmental unit negotiation

and cost—recovery process for contaminated property.

Analysis by the Legislative Reference Bureau

Current law authorizes a local governmental unit that owns property that is
contaminated with hazardous substances to initiate a process for negotiating about
how the contamination will be remedied and how much the various parties that are
responsible for the contamination will contribute toward the investigation and
remedial action costs. The negotiations are conducted by an umpire. Ifan agreement
is reached, it is binding on the parties. If an agreement is not reached, the umpire
makes a recommendation that may be accepted or rejected by the parties. Ifthe local
governmental unit accepts the recommendation and another party rejects the
recommendation, the local governmental unit may sue that party to attempt to
recover a portion of the investigation and remedial action costs. If the local
governmental unit recovers an amount equal to or exceeding the amount that the
party would have paid under the umpire’s recommendation, the local governmental
unit may recover interest and litigation costs.

This bill expands the applicability of this negotiation and cost—recovery process
so that it may be used by a local governmental unit that does not own a contaminated
property if the local governmental unit commits itdelf to paying more than 50% of the
investigation and remedial action costs for the contaminated property.
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For further information see the local fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SEcTION 1. 292.35 (2) of the statutes is renumbered 292.35 (2) (intro.) and
amended to read:
292.35 (2) APPLICABILITY. GENERALLY. (intro.) This section only applies to a site

or facility if the one of the following criteria is satisfied:
(a) The site or facility is owned by a local governmental unit.

(2¢) APPLICABILITY: LANDFILLS. This section does not apply to a landfill until
January 1, 1996.
/.
SECTION 2. 292.35 (2) (b) of the statutes is created to read: |, ma/uzﬁ'(/r\ of j’ :
J 7 Jver ) koo 7}
292.35 (2) (b) A local governmental unit commits itselffto paying more than

50% of the cost of investigation and remedial action for the site or facility.

(END)
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1999 BILL

e
AN ACT to renumber and amend 292.35 (2); and to create 292.35 (2) (b) of the

statutes; relating to: applicability of the local governmental unit negotiation

and cost—recovery process for contaminated property.

Analysis by the Legislative Reference Bureau

Current law authorizes a local governmental unit that owns property that is
contaminated with hazardous substances to initiate a process for negotiating about
how the contamination will be remedied and how much the various parties that are
responsible for the contamination will contribute toward the investigation and
remedial action costs. The negotiations are conducted by an umpire. Ifan agreement
is reached, it is binding on the parties. If an agreement is not reached, the umpire
makes a recommendation that may be accepted or rejected by the parties. If the local
governmental unit accepts the recommendation and another party rejects the
recommendation, the local governmental unit may sue that party to attempt to
recover a portion of the investigation and remedial action costs. If the local
governmental unit recovers an amount equal to or exceeding the amount that the
party would have paid under the umpire’s recommendation, the local governmental
unit may recover interest and litigation costs.

This bill expands the applicability of this negotiation and cost—recovery process
so that it may be used by a local governmental unit that does not own a contaminated
property if the local governmental unit commits itself to paying more than 50% of the
investigation and remedial action costs for the contaminatéd property.
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For further information see the local fiscal estimate, which will be printed as

an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enac\'/t as follows:

SECTION 1. 292.35 (2) of the statutes is renumbered 292.35 (2) (intro.) and

amended to read:

292.35 (2) APPLICABILITY; GENERALLY, (intro.) This section only applies to a site

or facility if the one of the following criteria is satisfied:
(a) The site or facility is owned by a local governmental unit.
(2¢) APPLICABILITY: LANDFILLS. This section does not apply to a landfill until
January 1, 1996. '
SECTION 2. 292.35 (2) (b) of the statutes is created to read:

292.35 (2) (b) A local governmental unit commits itself, by resolution of its
the, amoundd equal To

g%verning body, to paying more than 50% of/’{the cost of investigation and remedial
action for the site or facili’r%( feas M@’ fnamciaf] aso "‘; fance received f.,
he sfe o g&/’?

J

(END)
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