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Nov 2 2 1999
Maine State Legislature ‘
OFFICE OF POLICY AND LEGAL ANALYSIS

13 State House Station, Augusta, Maine '04333~0013
Telephone: (207) 287-1670
Fax: (207) 287-1275

MEMORANDUM
From: Jane Orbeton .
To: Members, Health and Human Services Committee
Date:  October 7, 1999
Re: Prescription Drug Programs

dates as they are not all operating at this time or they may change fairly soon.

1. Medicaid, 22 MRSA §3174-G, subsection 1
The Medicaid program is the largest payor for prescription medication, also for hospitalization and care
by physicians and other providers. To qualify for Medicaid, a Person must meet income criteria and be a
member of a category covered by Medicaid, referred to as being “categorically eligible.” In Maine
Medicaid categories include:

a. children up to age 12 months and prégnant women - both at family income levels up to 185%

of the federal poverty level (fpl) :

b. the elderly and the disabled - both at family incomes up to 100% fpl; and

¢. children ages one thru 18 - at family incomes up to 150% fpl.

2. Cub Care, 22 MRSA §3174-T

Up until October 1, 1999, the Cub Care program provides health coverage for children ages one year
through 19, at family incomes up to 185% of the federa] poverty level. Beginning October 1, 1999 the
income limit increases to 200% fpl. Thisis being done under the Commissioner’s powers under 22
MRSA §3174-T, subsection 2, paragraph A, to increase or decrease the income limit to maximize
coverage within the funding limits of the program. It is anticipated that the increased coverage will be

= (=]

provided within the original Cub Care state and federal budget amounts during FY 99-2000.

Beginning July 1, 2000 the income limit is raised to 200% fpl by statute, PL 1999, Chapter 401, Part QQ
(pg 241). and additional funding of $466.796 is provided from the Fund for Healthy Maine (the
national tobacco settlement money) for the cost of benefits. Also allocated from the Fund for a Healthy
Maine during FY 2000-01 s $29,587 for a staff person in DHS for Cub Care. Matching federal funds

Children age birth thry age 12 months are covered under the Medicaid program, because persons eligible
for Medicaid are required by federal law to be covered under that program. This creates a bit of a gap
between the pregnant women and children to age 12 months. with incomes to 1859 fpl, who are on
Medicaid and the Cub Care kids at 200% fpl. DHS is considering the challenge presented by this

disparity at this time.

David E. Boulter, Director
Offices Located in the State House, Rooms 101/107/135
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The Cub Care program provides full health care benefits, including prescription vmed‘icinés, andsupphes,
exactly the same as the Medicaid program. There are no co-pays.

Families are required to pay contributions for coverage (premiums), depending on family income,
calculated at 5% of benefit cost for families at 150-160% fpl, 10% of benefit cost for families at 160-
170% fpl, and 15% of benefit cost for families at 170-185% fpl. There is a maximum (the base times 2)
in each category of income. My understanding is that the benefit cost is an average for the program,
perhaps around $1200 per year per child.

There is no statutory premium figure for children 185 to 200% fpl. My understanding is that: DHS will
charge them the same as children with family incomes 170-185% fpl.

3. Elderly Low-Cost Drug Program, 22 MRSA §3174-G, subsection 2 (from years ago, this year
amended by LD 617, PL 1999, chapter 401, Part KKK, as further amended by LD 2255, PL 1999,

r

chapter 531, Part F)

a. The basic component ‘ ey
The Elderly Low-Cost Drug Program provides assistance with payment for prescription medicines for A‘{J’“}"‘Lw
adults ages 62 and over and disabled adults for certain specified chronic medical conditions. The = P> g
conditions covered include cardiac and high blood pressure, diabetes, arthritis, anticoagulation, sl &
hyperlipidemia, osteoporosis, chronic obstructive pulmonary disease and asthma, incontinence, thyroid Alho won s
diseases, glaucoma, Parkinson’s disease, multiple sclerosis and amytrophic lateral sclerosis (Lou

Gehrig’s disease).

Beginning August 1, 1999, the current ELCDP is revamped to up the income level and designate it as the
basic component of the ELCDP. The income level for the ELCDP will increase from roughly 131% of
the federal poverty level to 185%. Until August 1, 1999, the income level was determined by reference
to the circuit breaker program and was not expressed as a percentage of fpl. Persons who pay more than
40% of their income for unreimbursed prescription drugs are eligible up to an additional 25% of the
applicable income levels. The co-pay is $2 or 20%, whichever is greater.

$1.092.000 was appropriated for FY 99-2000 for increased funding for the basic component of the
ELCDP. The budget blippie notes that this is appropriated on a one-time basis.

b. The supplemental component »
Beginning August 1, 1999 the “supplemental component of the program™ comes into effect. The

supplemental component of the program will cover all prescription drugs and medications provided under
the Medicaid program. Under the supplemental component of the program participating manufacturers
will discount their drug prices by the same amount as the Medicaid discount.

DHS will pay $2 toward the cost of the prescription. The consumer will pay the remainder. The effect
of the DHS $2 co-pay and the Medicaid level discount will be a discount to the consumer of about 20%

off current prices paid by those without drug coverage. :

No funds were allocated or appropriated for the supplemental component of the program. It is intended
to be self-sufficient, operating on the discounts and $2 DHS co-pay.



4. Maine Resident Low-Cost Prescrlptlon Drug Program, 22 MRSA §234 -B (from LD 2082
Public Law 1999, chapter 431)

Beginning February 1, 2000, or as soon thereafter as the program is implemented, there is a new -
program, the Maine Resident Low-Cost Prescription Drug Program, MRLCPDP. Under this program
manufacturers who choose to participate voluntarily pay rebates to DHS. The voluntary rebates are in
the same amount as the Medicaid rebates (around 18-20% at present). A manufacturer who chooses to
participate must participate for all drugs sold in the state.

When filling a prescription, the consumer picks whatever pharmacy he or she wishes and may perhaps
have a choice of manufacturer. The pharmacist discounts the prescription by the discount amount
established by DHS (roughly the rebate amount). Except for applying the mandatory discount to drugs
provided by a participating manufacturer, the pharmacy is free to set its own prices.

If the drug purchased is one for which a discount has been applied, the pharmacy notifies DHS and DHS
pays the discount amount to the pharmacy weekly or biweekly. To qualify for MRLCPDP the consumer
must be a resident and have no 3-rd party prescription drug coverage. There is no enrollment procedure
or identification card. .

\
MRLCPDP is self-funded by the voluntary rebates paid by participating manufacturers. There is no
appropriation to support this program. There are allocations of $2,500,000 in FY 99-2000 and
$10,000,000 in FY 2000-01 from the rebate amounts paid in to DHS by the participating manufacturers.

5. Medicaid waiver drug program, 22 MRSA §3174-G, subsection 1-A (from LD 617, Public Law
1999, chapter 401, Part KKK, as amended by LD 2255, Public Law 1999, chapter 531, Part F)

22 MRSA §3174-G, subsection 1-A directs DHS to apply for a Medicaid waiver to provide Medicaid
prescription drug benefits to qualificd persons ages 62 and over and disabled persons ages 19 and over.
The family income limitation for both sets of persons is 185% fpl. These persons would not qualify for
benefits under the regular-Medicaid program. Coverage under the Medicaid waiver drug program is
contingent upon sufficient funds being appropriated and allocated to cover costs. If funding is
insufficient, the income limit is to be decreased.

The full range of drugs provided in the Medicaid program must be provided. There is no asset limitation.
Co-payments are comparable to Medicaid co-payments. Coverage is required to begin July 1, 2000 or as

soon thereafter as possible.

Funding is governed by 22 MRSA §3174-G, subsection 1-B and is to be provided by a combination of
funds: .
a. funding appropriated to the Elderly Low-Cost Drug Program, ELCDP, and any rebates paid

under that program,
b. funding of at least $5,000,000 in FY 2000-01 from the Fund for a Healthy Maine, and

c. allocated federal matching funds for FY 2000-01 of $23,804,694.

The federal poverty levels for 1999 are:

100% 150% 185% 200%
Family of one '$8240 $12,360 $15,244 $16,480
Family of two $11,060 $16,590 $20,461 $22,120

G:\OPLALHS\COMMTTEE\HUM\CORRESP\8-18HU2.DOC



APPROVED || ~ CHAPTER

JNO079 - 43 11
STATE OF MAINE o oy rovnp PUBLIC LAW
IN THE YEAR OF OUR LORD

NINETEEN HUNDRED AND NINETY-NINE
S.p. 732 - L.D. 2082 .
An Act to Reduce the Cost of Prescription Drugs te
Qualifying Residents of the State
Be it enacted by the People of the State of Maine as follows:
Sec.1. 22 MRSA §254-B is enacted to read:

§254-B. Maine resident low-cost prescription drug program

The department shall conduct a program, referred to in this
section as the "Maine resident low-cost prescription drug
program" or the “"program." to provide low=-cost prescription drugs
to qualifving residents of this State. :

1. Aureemént. A drug manufacturer that sells prescription

drugs in this State may voluntarily elect to enter into a rebate
aagreement with the department. The aqreement must be modeled

after Section 1927 of the United States Social Security Act and
must include the reguirement that the manufacturer make rebate
pavments to the State each calendara quarter or according to a
schedule established by the department.

2. Rebate amcunt. The rebate amount required from a
manufacturer to the State is equivalent %o the rebate amount
calculated under the Medicaid Rebate Program pursuant to 42
United States Code, Section 1396r-8.

3. Discount to gualifying residents. Any participating
retail pharmacy that sells drugs covered by an agreement pursuant
to subsection 1 shall discount +the retail price of those drugds
sold to qualifying residents. The department shall adopt rules
to establish discounts for covered drugs and rules that promote

1-3030(3)
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average of all rebates provided pursuant to subsection 27
weighted by sales of drugs subiect to these rebates over the most
recent 12-month period for which the information is available.
The total aggregate discount amount for all covered drugs must be
equivalent to the total aggregate rebate amount for all covered
drugs sold, less the administrative costs of the program pursuant

to subsection 6.

4. Operation of program. Participating retail pharmacies
shall submit claims to the department to verify the amount of
discount due the resident. The department may not impose charges
on retail pharmacies that submit claims or receive payments under
the program. The retail pharmacies shall charge residents the
current retail price charged by each retail pharmacy for that
prescription drug to persons purchasing that drug who are not
covered by insurance or 3rd-party payor plans, less the discount
amount, pursuant to subsection 3.

The amount of the discount ﬁust be indicated on the resident's
receipt. On a weekly or biweekly basis, the retail pharmacy must
be reimbursed by the department £for drug discounts provided to
residents. The department shall collect the necessary
utilization data from the retail pharmacies submitting claims in
order to comply with 42 United States Code, Section 1396r-8. The
department shall protect the confidentiality of all information
subject to confidentiality protection under state and federal
law, rule or regulation.

5. Discrepancies in rebate amounts. Discrepancies in
rebate amounts must be resolved using the process established in

this subsection.

A. If there is a . discrepancy in the manufacturer's favor
between the amount claimed by a pharmacy and the amount
rebated by the manufacturer, the department., at the.
department's expense, may_ _hire a mutually agreed-upon
independent auditor. Following the audit, if a discrepancy
still exists, the manufacturer shall Justify the reason for
the discrepancy or make payment +o the department for any

additional amount due.

B. If there is a discrepancy against the interest of the
manufacturer in the information provided by the department
to the manufacturer regarding the manufacturer's rebate., the
manufacturer., at the manufacturer's expense, Mmay hire a
mutually agreed-upon independent auditor to verify the
accuracy Of the data supplied to the department. Following
the audit, if a discrepancy still exists, the department

2-3030(3)




Followin h r d s lished in paragraph A or
B, either the department or the manufacturer may request a

hearin for he Administrative Heari . n
documentation must accompany the request for a hearing.

6. Administrative and associated computer costs for
program. Administrative and computer costs for the program must

funde olel from the rebates r ived from the
harmaceutical manufacturers. depar may not spend more
for he administrative costs and as ia computer costs f

this proaram than it spends on the elderly low-cost dru rogram.

» 7. _ Obligation f retail harmacies in State. The
obligation of retail pharmacies to discount drugs to gqualifying

residents begins 3 months after the drug manufacturer begins to
he ¢ v the artment.

A
8. Dedicated fund. There is established the Prescription
Drug Dedicated Fund., referred to in this section as the "fund.,"

to_receive revenue from manufacturers who pay rebates as provided

in subsection 1, to reimburse retail pharmacies for discounts
provided to . residents pursuant to subsections 3 and 4, to
reimburse the department for administrative and associated
computer costs and to pay other reasonable program costs. The
fund is a nonlapsing dedicated fund. Interest on fund balances
accrues to the fund. Surplus funds in the fund must be used to
increase the amount of discounts given to residents under the

rogram.

9. Annual summary report. The department shall report the
status of the program to the Legislature on an annual basis. The
report must include information on__changes in 3rd-party
prescription drug coverage and the financial status of the

program. -
10. Qualifying resident. Qualifying resident, also

referred to in this section as a "resident,"” means a8 legal
resident of this State who does not have 3rd-party prescription

drug coverade.

11. Participatin retail harmacy. Participatin retail
pharmacy, also referred to in this section as a "retail
pharmacy." means a retail pharmacy located in this State, or
another business licensed to dispense prescription drugs in this
State, that voluntarily elects to participate in the program and
that provides discounts to residents as provided in subsection 3.

3-3030(3)



Title 5, chapter 375, subchapter II-A.

Sec. 2. Authorization. The Department of Human Services is
authorized to receive rebates from drug manufacturers under the
Maine resident low-cost prescription drug program, Maine Revised

Statutes, Title 22, section 254-B, beginning February 1, 2000 or
as soon thereafter as rules are adopted to implement the program.

Sec. 3. Allocation. The following funds dre allocated from Other
Special Revenue funds to carry out the purposes of this Act.

. 1999-00 2000-01
HUMAN SERVICES, DEPARTMENT OF
Prescription Drug Dedicated Fund
All Other o $2,500,000  $10,000,000

Provides funds to establish a
program to provide 1low-cost
prescription drugs to Maine
residents who are not covered
by 3rd-party prescription
drug plans.

4-3030(3)



119th MAINE LEGISLATURE

FIRST REGULAR SESSION-1999

Legislative Document No. 143
HP.112

House of Representatives, January 11, 1999

\

An Act to Reduce Prescription Drug Costs and Increase Coverage.

Reference to the Committee on Health and Human Services suggested and ordered printed.

éOSEPH W.MAYO, Clerk
Presented by Representative TWOMEY of Biddeford.

Cosponsored by Representatives: FULLER of Manchester, GAGNE of Buckfield, GERRY of
Auburn, JACOBS of Turner, McGLOCKLIN of Embden, NORBERT of Portland, QUINT of
Portland, SULLIVAN of Biddeford. : '

Printed on recycled paper
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Be it enacted by the People of the State of Maine.as follows:

49-C, Prescription Expenses 22 MRSA
Human Drug Program OQnly §263
Services Advisory

Committee

r

Sec. 1. 5§ MRSA §12004-I, sub-§49-C is enacted to read:

Sec. 2. 22 MRSA c. 101-A is enacted to read:

CHAPTER 101-A
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SUMMARY

This bill establishes a prescription drug purchasing
consortium and the Prescription Drug Distribution Program to
enable the Department of Human Services to purchase drugs at
favorable prices and make them available to consumers with
incomes at or below 400% of the federal nonfarm income official
poverty line. The bill includes a dedicated fund into which are
placed the revenues from rebates and consumer purchases. The
program is overseen by an advisory committee tha® reports
annually to the joint standing committees of the Legislature
having jurisdiction over health and human services matters and
appropriations and financial affairs.
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_‘FILE No. 676 01,19 *00 15:49 ID:

Legislative Fiscal Bureau
One East Main, Suite 301 » Madison, WI 53703 = (608) 266-3847 * Fax: (608) 267-6873

)

January 18, 2000

TO: Senator Russell Decker
Representative Gregory Huber

FROM: Charles Morgan, Program Supervisor

SUBJECT: Prescription Drug Coverage Proposal for Medicare Recipients

In responsé to your request, this memorandum provides information on a proposal that would
reduce the costs of prescription drugs for some Medicare recipients in Wisconsin. This
memorandum also provides information on the current costs and utilization of drugs by this
population. ' '

Background

Medicare does not currently provide coverage for outpatient prescription drugs. However,
some Medicare beneficiaries obtain coverage for prescription drugs through several options, which
are described below.

Medigap Policies. Some Medicare beneficiaries purchase limited supplemental drug
" coverage through "Medigap™ policies. The Office of the Commissioner of Insurance (OCI)
establishes, by rule, and, in conformance with federal requircments, minimum coverage
requirements for basic Medicare supplement coverage, additional coverage provided under separate
riders and "high deductible drug plans.”"  First, every basic Medicare supplemental policy must
provide coverage for at least 80% of the charges for outpatient prescription drugs after the
beneficiary pays a deductible of up to $6,250 in any calendar year. Thus, every Medigap policy
provides coverage for individuals with very high drug expenses, but only after the $6,250

deductible is met. These minimum coverage requirements apply to Medigap policies issued on or

after September 1, 1994.

Second, any outpatient prescription drug rider on 8 Medigap policy must cover at least 50%
of the charges for outpatient prescription drugs after the beneficiary pays a deductible of up to $250
per calendar year, to a maximg of at least $3,000 in benefits for the insured per year. However,
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few Medigap policies available in Wisconsin offer a prescription drug rider. As of July 1, 1999,
one of 27 individual Medigap policies and one of five group Medigap policies that were available
to Wisconsin residents offered a Medigap rider. The annual cost of the rider for these two policies
ranged from $557 for a female between the ages of 65 and 69, to $1,243 for a male over the age of
80. Because these policies require beneficiaries to share, to a large extent, in the cost of the benefit
with high premium costs and significant deductibles and cost sharing, they are not attractive 10
beneficiaries with average drug expenses. Further, such policies may be subject adverse selection,
which may be reflected in the premiums assessed for such plans. Finally, while elderly Medicare
beneficiaries are guaranteed a six-month open enrollment period when they first enroll in Medicare
Part B after they attain the age of 65, after that first open enrollment period, insurers can refuse to
issue Medigap policies on the basis of age or health status and can impose preexisting condition
exclusion period or refuse to cover certain conditions at all.

_Third, any Medicare supplement “high deductible drug plan” must pay 100% of specified
benefits, including the minimum benefit provided under any prescription drug rider. In 1999, the
deductible for the “high deductible drug plan” was established by rule at $1,500, which will

" increase annually to reflect changes in the consumer price index. OCI is currently reviewing a
policy for the "high deductible drug plan” that Guaranteed Trust Life has submitted for the agency’s
approval. If approved, this would be the only "high deductible drug plan” policy available to
Wisconsin residents. ,

Medicare + Choice Options. Medicare recipicnts can cnroll in a variety of Medicare+Choice
options, which offer Medicare-covered services through managed care systems. Some of these
plans offer reduced copayments and benefits, such as coverage for prescription drugs, which are not
available to other Medicare beneficiaries.

Retiree and Velerans Benefits. In addition to purchasing Medigap supplement policies,
Medicare beneficiaries may have coverage for prescription drugs as part of the health care benefits a
retiree may receive from a f } employer. Some beneficiaries with a military service connection
receive coverage through programs administered by the U.S. Depastment of Veterans Affairs or
Department of Defense. Most Medicare beneficiaries who have drug coverage have coverage
through cmployer-sponsored plans.

Medicaid "Duel Eligibles.” Certain low-income Medicare beneficiaries have coverage for
prescription drugs because they also qualify for Medicaid, which offers a comprehensive pharmacy
benefit. As of December, 1999, approximately 63,700 of 438,700 Wisconsin MA recipients were
65 years of age or older. However, not all of these MA recipients have prescription drug coverage,
because the number includes "qualified Medicare beneficiaries™ and "special low-income Medicare
beneficiaries,” for whom the state pays certain Medicare premiums, coinsurance and deductibles.
After subtracting the number of individuals in these groups (4,500), it is estimated that
approximately 59,200 Wisconsin residents over the age of 65 currently have MA coverage for
prescription drugs. 1

i Page 2
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Current Estimates of Coverage and Utilization

Coverage. I is estimated that there are currently 700,000 Wisconsin residents who are 65
years of age or older.  Although it is not known how many of these individuals currently have
coverage for prescription drugs, in an article published in the Spring, 1999 Health Care Financing
Review, Poisal, Murray et. al. indicated that, in 1995, approximately 35.5 percent of all Medicare
beneficiaries over the age of 65 did not have any health carc coverage for prescription drugs. If this
percentage is applied o the current estimate of the number of Wisconsin residents over the age of
65, it is estimated that approximately 248,500 Wisconsin residents over the age of 65 do not
currently have any coverage for drugs.  Virtually all persons who have drug coverage must pay
part of the costs of the benc{MPoffered under their plans, either with copayments, deductibles, or
both. '

Poisal, Murray et. al showed that the largest source of drug coverage for this population is
employer-sponsored. plans, which account for approximately 44 percent of all persons who have
this coverage. MA and individually purchased plans account for 17 percent and 16 percent of all
persons who have this coverage. respectively.

Urilization. Although it is not known what the actual average expenditure for prescription
drugs is for persons over the age of 65, it is possible to estimate these average costs through a
variety of methods. Based on national data, Poisal et. al. determined that, in 1995, per capita drug
spending for beneficiaries with prescription drug coverage was $689 and the average per capita
drug spending beneficiaries without prescription drug coverage was $432. However, the
researchers found that the average amount of total drug spending varied widely based on several
factors, including health status, whether the person was disabled and whether the person was
enrolled in a Medicare+Choice plan. If the 1995 estimate of the average per capita spending for
persons with drug coverage is inflated by the average increase in the average cost of drugs for
elderly MA recipients in Wisconsin during that period (12 percent per year), an estimate of the
current average annual cost of drugs for individuals would be approximately $1,200.

A second method of estimating average drug costs for Wisconsin residents over the age of 65
is to use claims data for noninstitutionalized MA recipients. In the 1998-99 fiscal year, MA paid
$15,892.100 to support prescription drug costs for an average of 14,515 noninstitutionalized MA
recipients over the age of 65, which would yield an average annual cost per recipient of
approximately $1,100. Because MA rates paid to providers in Wisconsin are approximately 23
percent less than the providers' usval and customary charges, the average value of the benefit, based
on providers’ usual and customary charges, would be approximately $1421 per year. However,
because it is likely that the MA noninstitutionalized population over the age of 65, as a group, is
less healthy than the non-MA population over the age of 68, it would be reasonable to reduce this
estimate of the value of these drugs somewhat to beter reflect the health status of the broader
population of Wisconsin residents over the age of 6S.

|
|
I Page3
|
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For the purposes of preparing all of the estimatcs described in this memorandum, it is
assumed that the current average annual cost of drugs for Wisconsin residents over the age of 6S is
$1,200, based on pharmacies” usual and customary charges. However, the average cost per enrollec

" would be approximately 23 percent less ($924 per beneficiary per year) if the program reimbursed
pharmacies based on the current MA rates. This average cost estimate is fairly close to an estimate
of $942 per beneficiary per year that was developed for the Academy of Actuarial Research
Corporation, using data from the 1995 Medicare Current Beneficiary Survey. projected forward to
1999. '

Issues Relating to All Pharmacy Assistance Proposals

In developing cost estimates of establishing 2 state pharmacy assistance program, it is
important to recognize the limitations on data and, as a result, the uncertainty of these estimates.
Further, such programs can be structured in a variety of ways, which can significantly affect
program costs. Several of these issues are outlined below. :

Income Distribution of Elderly Population. The Social Security Administration's Office of
Rescarch, Evaluation and Statistics provides a source of information for the income of persons over
the age of 65. The information in its report, Income of the Population 55 or Older, 1996 can be
used to used to estimate the distribution of income among individuals by age and living situation.
(The report provides income data for individuals over the age of 65, as well as for individuals over
the age of 55.) For the purposc of preparing the cost estimates described in this memorandum,
information from this source was applied to the Wisconsin population of persons over the age of 65
to yield estimates of the number of persons who would be eligible for the pharmacy assistance
program described in this memorandum.

Pharmacy Reimbursement Rates. Under the MA program, DHFS pays pharmacists a rate
for most prescriptions cqual to the average wholesale price (AWP) less 10%, plus a dispensing fee
of $4.38 per prescription.  Pharmacies that participate in the state's health insurance risk-sharing
plan (HIRSP) receive the same rate. Most states that have cstablished pharmacy assistance
programs reimburse pharmacies at the state's MA rate.

For the purpose of preparing the estimate described in this memorandum, it is assumed that
any reimbursement program would pay pharmacies for services at the MA rate, rather than
pharmacies’ usual and cust charges. During the past three fiscal years, pharmacists have
been paid an average of 76.6 percent of their total usual and customary charges for phanmacy
products provided to MA recipients. In other words, MA rates paid to pharmacists are, on average,
approximately 23 percent lower than the pharmacists’ usual ‘and customary charges identified on
their reimbursement claims. -

If it is assumed that the $1,200 average cost of drug coverage represents costs based on the
pharmacists’ usual and customary charges, this amount can be reduced by 23 percent to $924 to
represent the average annual costs per enrolice of a pharmacy assistance program that provides
payments to pharmacists based'on the current MA rate. Similarly, if a proposal were enacted that

A .

|
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paid pharmacists their usual and customary charges, the estimate of benefits costs provided in this
memorandum should be increased by approximately 23 percent.

Drug Rebate. Under federal MA law, pharmaceutical manufacturers must enter into rebate
agreements with the federal government in order for their products to eligible for coverage under
the MA program. The rebate program was enacted to ensure that the MA program received the
same discounts that drug manufacturers had been granting to other high-volume purchasers, such as
hospitals, health maintenance organizations and drug store chains. In 1998-99, MA spending for
drugs totaled approximately $259.3 million (all funds), and the state received drug rebates totaling
$49.3 million (all funds). Thus, the state received a rebate that equaled approximately 19 percent of
the total expenditures.

It may be possible to create a pharmacy benefits program for the Medicare population in
Wisconsin that requires manufacturers to enter into an agreement with the state to rebate a portion
of the costs of the drugs purchased under the plan. For this reason, two estimates are provided for
the proposal described in this memorandum. The lower cost estimate assumes that the state would
enter into a rebate agreement with drug manufacturers as the federal government has entered into
such agreements under the MA program, and that the rebate amount would equal 19 percent of the
total costs of drugs provided under the program.

Primary Coverage vs. Wrap-Around Coverage. Any proposal should clearly indicate
whether the benefit would be available to individuals who currently have no drug coverage, or
whether individuals with son"ug coverage could enroll in the program in order to pay out-of-
pocket costs, including copayments and deductibles, required by those plans. This distinction
significantly affects the costs of the proposal. For example, a proposal that limits eligibility to
individuals without any drug coverage would, based on the current estimate, provide benefits to
approximately 35.5% of the Wisconsin population over the age of 65 that meet financial eligibility -
requirements for the program. However, a proposal that provides coverage for costs not covered by
other plans would provide a benefit to nearly all Wisconsin residents over the age of 68, other than
individuals covered under the MA program, who may be required to pay nominal copayments for

drugs. The estimate in this memorandum assumes that individuals could enroll in the program to
partially pay for expenses that they currently pay as out-of-pocket expenses. :

Although it would be possible to create a program that would provide prescription drug
coverage only for persons without any current coverage, it is likely that some individuals who
currently pay for this coverage through Medigap prescription drug riders would discontinue those
riders if a state program were cnacted. Similarly, businesses that curcently offer a prescription drug
plan to their retirees may discontinue this benefit  This phenomenon, which is commonly called
verowd out,” would increase future state program costs.

Administration. At this time, it is not known what the cost of administering a pharmacy
assistance program would be. For example, individuals could enroll in the program through county
income maintenance offices, in a mannet similar to the way in which individuals enroll in other
health and social services programs, such as MA, BadgerCare and food stamps. Alternatively,
persons could enroll in the program by submitting an application and any necessary documentation

!
i
.
|
| Page 5

i



. FILE No. 676 01-19 '00 15:52 ID: ' _ PAGE 7

to the administering agency. or an entity under contract with that agency. In order to recognize the
one-time and on-going costs of administering the program, a proposal could be developed that
would provide a specified amount, such as $1 million in both 1999-00 and 2000-01. to the Joint
Committee on Finance Committee’s program supplements appropriation. This amount, or some
portion of it, could be released by the Commitiee once the administering agency provides a
recommendation on how the program should be administered, based on a review of possible
options, including a review qaupther states’ pharmacy assistance programs and the feasibility of
contracting with the state’s MA'Tiscal agent to administer the program.

Description and Cost of Proposal

Under the proposal, individuals over the age of 65 in familics with income up to 185
percent of the federal poverty level would be eligible for coverage of certain drugs not paid by other
sources. In 1999, 185 percent of the federal poverty level was $15,244 for an individual .and
$20,461 for a couple. Drugs used to cover the following conditions would be covered under the
program: (a) cardiac and high blood pressure; (b) diabetes; (c) arthritis; (d) anticoagulation; (e)
hyperlipidemia; (f) osteoporosis; (g) chronic obstructive pulmonary. disease ‘and asthma; (h)
incontinence; (I) thyroid diseases; (j) glaucoma; (k) Parkinson's disease; and (1) multiple sclerosis
and amytrophic lateral sclerosis. The program would begin January 1, 2001.

The beriefit would not be limited to a specified amount per year. The state would be a
“payer of last resort” so that if the enrollee has access to any other coverage for prescription drugs,
the state program would only pay expenses not covered by these other sources, including
deductibles and copayments. Earollees would be responsible for paying SO percent of the costs of
prescriptions purchased under the program. In addition, enrollees would be required to pay an
annual enrollment fec of between $25 and $200, based on the enrollee’s income. ,

It is estimated that approximately 271,100 Wisconsin residents would qualify for coverage
under the program. It is assumed that 35.5 percent of these individuals have no drug coverage
(96,200) and the average cost of providing coverage to enrollees would be approximately $152,
This estimate of the average cost is derived by multiplying the average annual cost for all drugs
(§924 per year) with the DHFS estimate of the percentage of the total value of drugs that would be
reimbursed under the program (33 percent), then divided by two to reflect the 50 percent
beneficiary cost share requirement. It is further assumed that only 10 percent of the rest of the
eligible population, less individuals eligible for MA [(174,900 - 59,200) x .1 = 11,600) would
participate in the program, because of the low valuc of the benefit to them. Consequendy, the
annual program expenditures would be approximately $15 million [(96,200 x $152) + (11,600 x
$55)). This amount could be reduced 19 percent to $12 million if the state were able to enter into
rebate agreements with pharmacy manufacturers. In addition, a portion of these costs would be
offset by annual ensollment fees (approximately $5 million annually, Dased on an average
enrollment fee of $50), so that the net benefits costs would be $10 million without the rebate or §7
million with the rebate. :

This estimate is based on an assumption that 100 percent of individuals who are eligible for
the program would acmally enroll in the program. If it were assumed that 75 percent of estimated
. |
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number of persons who are eligible for the program would enroll in the program, the first-year
annual costs would be approximately $7.5 million without the rebate or $5.2 million with the
rebate. Based on the January 1, 2001 start date, one-half of this amount could be budgeted in 2000~
01 ($3.7 million without the rebate and $2.6 million with the rebate). ‘

I hope you find this information hclpful. Please contact me if you require additional
information on this matter.

CM/sas/dls

‘Page7
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purpose revenues appropriated under the bill for the program and the program
revenue resulting from the 4##®g enrollment fees .dtieeopmritns, DHFS is

authorized to create waiting lists of eligible applicants. 2001, DHFS
after copsuliing with phz : g g forelderly pergbaps,
gis urear Hous yos ofthep grand

idclude in the report dny recommendations for program changes\ The bill
appropriates W/{h general purpose revenues in gagkggf fiscal yearg 1999-2000
#12d2F00=BA4 to the general program supplementation appropriation account of the
joint committee on finance (JCF) and requires DHF'S to submit to JCF a plan for
expenditure of these funds for administration of the prescription drug assistance
program. Ifthe cochairpersons of JCF do not notify the secretary of health and family
services of the committee’s intent to schedule a meeting to review the plan, JCF must
supplement the DHFS general program operations appropriation account as
provided in the DHFS plan. If the cochairpersons of JCF notify the secretary of
health and family services that JCF intends to schedule a meeting to review the plan,
the DHFS appropriation account may be supplemented only as approved by J CF.

For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do

enact as follows:
1 SECTION 1. 20.005 (3) (schedule) of the statutes: at the appropriate place, insert
2 the following amounts for the purposes indicated:

3 : 1999-00 2000-01
4 20.435 Health and family services, department |

5 of

6 (4) HEALTH SERVICES PLANNING, REGULATION AND

7 DELIVERY; HEALTH CARE FINANCING

[oo)

(bv) Prescription drug assistance for 42 1 50>, 66O

) elderly; aids GPR A -0- 780,000,

10 SECTION 2. 20.435 (4) (bv) of the statutes is created to read:
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1 20.435 (4) (bv) Prescription drug assistance for elderly; aids. The amounts in

2 the schedule for the program for prescription drug assistance for elderly persons

under s. 49.688.

SECTION 3. 20.435 (4) (j) of the statutes is created to read: /J .
20.435 (4) () Prescription drug assistance for elderly;/fees edieape o, All

VO [ A

3

4
@ moneys received from payments offenrollment fees W under s. 49.688
@

8

(3) (b), to be used for prescription drug assistance for elderly persons under s. 49.688.
SECTION 4. 49.688 of the statutes is created to read:
9 49.688 Prescription drug assistance for elderly persons. (1) In this

10 section:
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8-14 @ (2) From the appropriatiof under s. 20.435 (4) (bv), beginning J$472008, the

@ department shall reimburse pharmacists for the provision of u@@fm@aw
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eligibility under sub. (8). The department is the payer of last resort for coverage for
The poqursud nota
Provider reimbursement shall be g the

21 The department shall
M’ _
22 maintain, or contract for the maintenafice/of, a toll-free telephone number at

23 department headquarters to.pfovide infgrmation about the program under this

24 subsection, including-1

ormation about application roce‘_c_i_y,x,eﬁ,______—/_—;
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(3) (a)/ An individual is ehg1b1e for participation in the program under sub. (2)

Janod

O ﬁhémmu and is ineligible for medical assistance under s. 49.46, 49.465,
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(b) Program participants shall pay all of the following: / betocsn )
1 M"M a program enrollment fee 0%23'»/\/ A davo, bauu

500 1o Poali ey cud r [Onetut
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17 (2).
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(1) PRESCRIPTION DRUG ASSISTANCE FOR ELDERLY PERSONS; ADMINISTRATION. The
department of health and family services may request the joint committee on finance

1

2

3 to supplement, from the appropriation account under section 20.865 (4) (a) of the

4 statutes, the appropriation account under section 20.435 (4) (a) of the statutes, to pay
@ the costs oe program of prescription drug assistance for elderly

6 persons under section 49.688 of the statutes, as created by this act. Ifthe department

7

8 under section 20.435 (4) (a) of the statutes, the department shall submit g plan to the
@ joint committee on finance to expend not more than $400aEde [f%

o INSERC
10401 .\If the cochairpersons | & -10

11 of the committee do not notify the secretary of the department within 14 working

of health and family services requests supplementation of the appropriation account

1999-2000 ¥ ag

12 days after the date of the department’s submittal that the committee intends to
13 schedule a meeting to review the request, the appropriation account shall be
14 supplemented as provided in the request. If, within 14 working days after the date
15 of .the department’s submittal, the cochairpersons of the committee notify the
16 secretary of the department that the committee intends to schedule a meeting to
17 - review the request, the appropriation account shall be supplemented only as.

18 approved by the cominittee. Notwithstanding section 13.101 (3) (a) 1. of the statutes,

19  the committee is not required to find that an emergency exists.
20 SECTION 6. Appropriation changes; joint committee on finance.
21 (1) PRESCRIPTION DRUG ASSISTANCE FOR ELDERLY; ADMINISTRATION. In the schedule

22 under section 20.005 (3) of the statutes for the appropriation to the joint committee
23 on finance uncier section 20.865 (4) (a) of the statutes, as affected by the acts of 1999,

r fiscal year 1999-00 Wﬁt

g&% to increase funding for

%1,000, 000 -
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administration of the prescription drug assistance for elderly program under section

49.688 of the statutes, as created by this act.

(END)
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1. Knowingly and wilfully make or cafise to be made agy [fals¢ statement or representation of

a material fact in gy (application for gg|benefit or payment.‘

2. Knowingly and wilfully make or cause to be made a2y (false statement or representation of
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a material fact for use in determining rights M/ge;?orpay

3. Having knowledge of the occurrence of an’ evenuﬁbw&qg&he initial or continued right to
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other individual # (whose behalf k or or is receiving n&h}@en or payment,

conceal or fail to disclose sefijevent with an intent|fraudulentlyjto secure/stitia be or payment

either in a greater amount or quantity than is due or when no such benefit or payment is authorized.

4. Having made application to receive afgyzmoh| benefit or paymentior the use and benefit of
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NotE: Subd. 1. is amended eff. 12-31-99 by 1997 Wis. Act 283 to read: : M
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a person convicted of violating this subsection may be fined not more than $25,000 or impri

than 7 years and 6 months or both.
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action for relief against m person(in an amount 3 times the amount of actual damages sustamed

as aresult of any excess payments made in connection with the offense for which the conviction was
obtained. Proof by the state of a conviction under this section in a civil action sHEHHe conclusxve ;

regarding the state’s right to damages and the only issue in controversy mrb%lﬁ?m‘m if any,

of the actual damages sustained. Actual damages a2 consist of the total amount of excess pay-

ments, any part of which is paid by state funds. Brany-sucheivillactienthe State ndy et fite

xpedifion Upon receipt of aﬂzu)o , th pres1d1ng judge shall expedite
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mistory: 1977 c. 418; 1979 c. 89; 1981 c. 317; 1985 a. 29 5. 3202 (23); 1985 a. 269; 1989 a. 23, 31; 1995 a. 27; 1997

a. 283.
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DRAFTER’S NOTE LRB-4289/1dn
FROM THE DAK:wlj:jf
LEGISLATIVE REFERENCE BUREAU

January 24, 2000

To Senator Decker:

1. Is the definition of “resident” in s. 49.688 (3) (a) 1. what you want? Possible
alternatives to the definition under s. 27.01 (10) (a), stats., that is cited in that
subdivision would be the definition under s. 29.001 (69) or 949.035 (3), stats. Another
possibility would be a provision similar to the requirement unders. 610.70 (1) (b), stats.

2. I have assumed that you did not want DHFS’ designation of appropriate drugs
for a chronic condition, as specified in 49.688 (2), to be subject to rule making and
therefore have made an exemption under s. 227.01 (13) (zL). If that assumption is
incorrect, please let me know and I will redraft the designation as a rule.

3. Although I understand that you intend that the program be an entitlement
program (i.e., an eligible person is entitled to the benefit), if the number of eligible
participants unaccountably increased, the bill's sum certain appropriation might limit
participation. Accordingly, I drafted s. 49.688 (5) (waiting lists), and subjected s.
49.688 (3) (a) (eligibility) to it. Does this meet your intent?

4. In the definition of “chronic condition” (s. 49.688 (1) (a)), I deleted
“anticoagulation” and substituted “blood coagulation or hematologic disease”.

“Anticoagulation” is not a term that is defined in Dorland’s Tllustrated Medical
Dictionary; I believe, however, that it is a desired result for which a drug (an
anticoagulant) is prescribed. Accordingly, I tried to list those conditions for which an
anticoagulant would be appropriate. I am not certain, however, if my substitutions are
inclusive or entirely accurate. ‘

Please let me know if I can provide you with further assistance.

Debora A. Kennedy
Managing Attorney
Phone: (608) 266—0137
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1999 BILL

o

AN ACTsoCredate 20.435 (4) (bv), 20.435 (4) j), 49.688 and 227.01 (13) (zL) of the
statutes; relating to: prescription drug assistance for elderly persons,
requiring the exercise of rule-making authority, providing an exemption from

rule-making procedures, making appropriations and providing penalties.

Analysis by the Legislative Reference Bureau

Under current state law, pharmacies and pharmacists that are certified
providers of medical assistance services are reimbursed for the provision of certain
prescription drugs to medical assistance recipients at a rate established by the
department of health and family services (DHFS). Under current federal law,
persons entitled to coverage under part B of medicare do not receive coverage for
prescription drugs for outpatient care as a benefit.

This bill creates a program for prescription drug assistance for elderly persons
in DHFS and appropriates $3,700,000 in general purpose revenues in fiscal year
200001 for the program. Under the program, beginning January 1, 2001, state
residents who are aged at least 65 years, who are ineligible for medical assistance
and whose gross incomes are not more than $15,244 or, if married, are not more than
$20,461 per couple, as annually indexed for inflation, may apply for assistance in
paying for prescription drugs. Prescription drugs for which a program participant
may receive coverage are those prescription drugs that are designated by DHF'S to
be for a chronic condition, as defined in the bill. Participants in the prescription drug
assistance program must pay a 12-month enrollment fee of between $25 and $200,
based on the participant’s gross income, as specified by DHFS by rule, and 50% of the
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cost of each prescription drug, at the rate under which pharmacists are reimbursed
under the medical assistance program. Under the program, DHFS is the payer of
last resort for coverage for prescription drugs and must reimburse pharmacist
prov1ders at the rate under which pharmacists are reimbursed under the medical

' 9 e number of

nrollment fees, DHF'S is authorized to _create Waltlng hsts of ethble applcants
The bill creates penalties for fraud that are identical to those under the medical
assistance program with respect to receipt of payment or receipt of the benefit under
the program. The bill appropriates $1,000,000 in general purpose revenues in fiscal
year 1999-2000 to the general program supplementation appropriation account of
the joint committee on finance (JCF) and requires DHF'S to submit to JCF a plan for
expenditure of these funds for administration of the prescription drug assistance
program. Ifthe cochairpersons of JCF do not notify the secretary of health and family
services of the committee’s intent to schedule a meeting to review the plan, JCF must
supplement the DHFS general program operations appropriation account as
provided in the DHFS plan. If the cochairpersons of JCF notify the secretary of
health and family services that JCF intends to schedule a meeting to review the plan,
the DHFS appropriation account may be supplemented only as approved by JCF.

For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 20.005 (3) (schedule) of the statutes: at the appropriate place, insert
the following amounts for the purposes indicated:

1999-00 2000-01

20.435 Health and family services, department
of
4) HEALTH SERVICES PLANNING, REGULATION AND

DELIVERY; HEALTH CARE FINANCING

(bv) Prescription drug assistance for

elderly; aids GPR A -0- $3,700,000

SECTION 2. 20.435 (4) (bv) of the statutes is created to read:
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20.435 (4) (bv) Prescription drug assistance for elderly; aids. The amounts in

the schedule for the program for prescrlptlon drqg assistance for elderly persons

under s. 49.688.

SECTION 3+20.435 (4) ) of the statutes is created to read

1,¢/to be used for prescription drug assistance for elderly persons under s. 49.688.

SECTION 4. 49.688 of the statutes is created to read:

49.688 Prescription drug assistance for elderly persons. (1) In this.
section:

(a) “Chronic condition” means a cardiac condition, high blood pressure,
diabetes, arthritis, blood coagulation or hematologic disease, hyperlipidemia,
osteoporosis, chronic obstructive pulmonary disease, asthma, incontinence, thyroid
disease, glaucoma, Alzheimer’s disease, Parkinson’s disease, multiple sclerosis #¢#l

P o

amyotrophic lateral sclerosis (Lou Gehrig’s disease) “’Qu“é‘"’ e’:’&-‘iﬁl é‘& e

(b) “Gross income” means all income, from whatever source derived and in

whatever form realized, whether in money, property or services. mm&ﬁmm hae
RuSCe d kB o~
(¢) “Prescription drug” has the meaning given in s. 450.01 (20).) neboXe o “ Jl
(2) From the appropriations under s. 20.435 (4) (bv) and (j), begin
1, 2001, the department shall reimburse pharmacists for the provision of
prescription drugs designated by the department for a chronic conditiory, to persons
who meet criteria for eligibility under sub. (3). The department is the payer of last
resort for coverage for prescription drugs under this subsection. The payment rate

for provider reimbursement shall be the allowable charges paid under s. 49.46 (2) (b)

6. h. for prescription drugs. The department shall maintain, or contract for the
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maintenance of, a toll-free telephone number at department headquarters to
provide information about the program under this subsection, including information
about application procedures.

3) (a) M&@sﬁﬁ/ﬂi}j an individual is eligible for participation in the
program under sub. (2) if the individual meets all of the following requirements:

1. The individual is at least 65 years of age, is a resident, as defined in s. 27.01
(10) (a), of this state and is ineligible for medical assistance under s. 49.46, 49.465,
49.468 or 49.47. |

2. Ifsingle, the individual’s gross income does not exceed $15,244 or, if married,
the couple’s gross income does not exceed $20,461. These limitations shall be
annually adjusted as specified in sub. (4).

(b) Program participants shall pay all of the following: _ .

“Lupen 2o llu o d (Fureallin >
1=Fvery 12 month?(tffﬁe department, a program enroliment fee of between

$25 and $200, based on the participant’s gross income, as specified by the department
by rule.

2. To the selling pharmacy or pharmacist, a copayment of 50% for each
prescription drug provided under the program.

(c) No program participant may be :i'equired to demonstrate that he or she has
no disability insurance policy, as defined in s. 632.895 (1) (a).

4) Beginning by January 1, 2001, the department shall annually by January
1 increase the dollar amounts specified under sub. (3) (a) 2. by a percentage equal to
the percentage change between the U.S. consumer price index for all consumers, U.S.
city average, for the month of December of the previous year and the U.S. consumer
price index for all urban consumers, US city average, for the month of December of

the year before the previous year, as determined by the federal department of labor.
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e o ah e

i1 (8) If prescription drug assistance for- umber of applying eligible

5(4) (bv)

«

\ 2 M;mﬂﬁ;::nder sub. (S)ngxeeeﬂ‘s"ﬁ:ﬁt apzrdpriated under g,.20.43

fartment * '; plac o-a1)

.

3 and the %gmuﬁff “available under s. 20.435 (4) (
’I\JSEﬁ-T\rM “”ei1g1b_1i applicant’s name on a waiting list for the program under sub. (2). poer-e
5415 (6) The department shall promulgate rules specifying the amount, between

6 $25 and $200, of program enrollment fee required of a program participant, based

7 on the participant’s gross income.

8 (7) (a) No person, in ;:onnection with the program under this section, may:

9 1. Knowingly and wilfully make or cause to be made a false statement or
10 representation of a material fact in an application for a benefit or payment.
11 2. Knowingly and wilfully make or cause to be made a false statement or
12 representation of a material fact for use in determining rights to a benefit or

13 payment.

14 3. Having knowledge of the occurrence of an event that affects the initial or
15 continued right to a benefit or payment or the initial or continued ﬁght to the benefit
16 or payment of any other individual on whose behalf the person has applied for or is
17 receiving .the benefit or payment, conceal or fail to disclose the event with an intent
18 to secure fraudulently the benefit or payment either in a greater amount or quantity
19 than is due or when no such benefit or payment is authorized.

20 4. Having made application to receive a benefit or payment for the use and

21 benefit of another and having received it, knowingly and wilfully convert the benefit
22 or payment or any part of it to a use other than for the use and benefit of the other

23 individual.

24 (b) Violators of this subsection are subject to the following:
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1. In the case of a falsé statement or representation, concealment of or failure
to disclose an event or conversion by any person in connection with the furnishing
by that person of a prescription drug for which payment is or may be made, a person
convicted of violating this subsection may be fined not more than $25,000 or
imprisoned for not more than 7 years and 6 months or both.

2. In the case of a false statement or representation, concealment of or failure
to disclose an event or conversion by any person other than as specified in subd. 1.,
a person convicted of violating this subsection may be fined not more than $10,000
or imprisoned for not more than one year in the county jail or both.

(c) The state has a cause of action for relief against a person who is convicted
under this subsection, in an amount 3 times the amount of actual damages sustained
as a result of any excess payments made in connection with the offense for which the
conviction was obtained. Proofby the state of a conviction under this section in a civil
action is conclusive regarding the state’s right to damages and the only issue in
controversy is the amount, if any, of the actual damages sustained. Actual damages
consist of the total amount of excess payments, any part of which is paid by state
funds. Upon receipt of a motion filed by the state in expedition of the action, the
presiding judge shall expedite the action.

SECTION 5. 227.01 (13) (zL) of the statutes is created to read:

227.01 (13) (zL) Designates prescription drugs for a chronic condition, under
s. 49.688 (2).

SECTION 6. Nonstatutory provisions.

(1) PRESCRIPTION DRUG ASSISTANCE FOR ELDERLY PERSONS; ADMINISTRATION. The
department of health and family services may request the joint committee on finance

to supplement, from the appropriation account under section 20.865 (4) (a) of the
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statutes, the appropriation account under section 20.435 (4) (a) of the statutes, to pay
the costs of staffing and administration of the program of prescription drug
assistance for elderly persons under section 49.688 of the statufes, as created by this
act. Ifthe department of health and family services requests supplementation of the
appropriation account un‘der section 20.435 (4) (a) of the statutes, the department
shall submit a plan to the joint committee on finance to expend not more than
$1,000,000 for fiscal year 1999-2000. The plan shall be based on a review by the
department of health and family services of the pharmacy assistance programs of
other states and the feasibility of contracting with the medical assistance fiscal agent
for this state to administer the program under section 49.688 of the statutes, as
created by this act. If the cochairpersons of the committee do not notify the secretary
of the department within 14 working days after the date of the department’s
submittal that the committee intends to schedule a meeting to review the request,
the appropriation account shall be supplemented as provided in the request. If,
within 14 working days after the date of the department’s submittal, the
cochairpersons of the committeé notify the secretary of the department that the
committee intends to schedule a meeting to review the request, the appropriation
account shall be supplemented only as approved by the committee. Notwithstanding
section 13.101 (3) (a) 1. of the statutes, the committee is not required to find that an
emergency exists.

SECTION 7. Appropriation changes; joint committee on finance.

(1) PRESCRIPTION DRUG ASSISTANCE FOR ELDERLY; ADMINISTRATION. In the schedule
under section 20.005 (3) of the statutes for the appropriation to the joint committee
on finance under section 20.865 (4) (a) of the statutes, as affected by the acts of 1999,

the dollar amount is increased by $1,000,000 for fiscal year 199900 to increase
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funding for administration of the prescription drug assistance for elderly program
under section 49.688 of the statutes, as created by this act.

(END)
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1999 SENATE BILL 335 .~

January 21, 2000 — Introduced\by Senators CLAUSING, WIRCH, ROBSON, RISSER,
GROBSCHMIDT, BURKE, MOEN, ERPENBACH, BAUMGART, BRESKE, CHVALA,
SHIBILSKI, DRZEWIECKI and DARNING, cosponsoréd by Representatives WAUKAU,
KRUSICK, HASENOHRL, LA FAVE, XREUSER, GRONEMUS, SCHOOFF, MUSSER and
PETTIS. Referred to Health, Utilities, Veterans and Military Affairs.

AN ACT to create 20.435 (4) (bv),/20.435\4) (j) and 49.688 of the statutes;

relating to: prescription drug’ assistance Kor elderly persons and making
/

appropriations. [,-*"

/

Analysis by/he Legislative Reference\Bureau

This bill creates an e,néitlement program for prescription drug assistance for
elderly persons in the depértment of health and family serviges (DHFS) and a sum

sufficient appropriation/of general purpose revenues for the\program. Under the
program, beginning Jahuary 1, 2001, state residents who are aged at least 65 years,
who are ineligible for'medical assistance and whose gross incomes, if single, are not
more than $50»,00%, if married, are not more than $75,000 per souple, as annually
indexed for inflatjén, may apply for assistance of up to $10,000 per\year in paying for
prescription drygs. Prescription drugs for which a program participant may receive
coverage are those prescription drugs that are covered under the medical assistance
program. Pdrticipants in the prescription drug assistance program\must pay 25%
of the cost’ of the prescription drug, at the rate under which pharmacists are
reimbméd under the medical assistance program, plus copayments of $5 for each
generig prescription drug and $10 for each brand-name drug. Under the program,
DHES is the payer of last resort for coverage for prescription drugs and must
reimburse pharmacist providers at the rate under which pharmatists are
¢imbursed under the medical assistance program. DHFS must also maihtain or
contract for the maintenance of a toll-free telephone number to provide applicati

information about the prescription drug assistance program. ) In order for drugs
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manufactured by a manufacturer doing business in this state to be included in the
program, the manufacturer must enter with DHF'S into a rebate agreement that is
modeled on rebate agreements under federal medicaid law. The rebate agreement
must provide that the manufacturer make payments to DHFS each calendar quarter
or as scheduled by DHFS and that the rebate payment amounts be determined by
the method specified in federal medicaid law. [The bill appropriates $1,0

of JCF do not notify the sesretary of health and family services of thie committee’s

intent to schedule a meeting\to review the plan, JCF must supplefnent the DHFS
general program operations appropriation account as provided ih the DHFS plan. ;
If the cochairpersons of JCF noﬁfy the secretary of health andA£amily services that '
JCF intends to schedule a meeting to review the plan, the’ DHFS appropriation !
account may be supplemented only‘as approved by JCF. ‘

For further information see the state and local
printed as an appendix to this bill.

cal estimate, which will be !

The people of the state of Wisconsin, rep

ented in senate and assembly, do
enact as follows:

SECTION 1. 20.435 (4) (bv) of the/statutes is
20.435 (4) (bv) Prescription

eated to read: | l
ug assistance forelderly; aids. A sum sufficient

drug assistance for eldégly persons under s. 49.688.

' SECTION 2. 20.435 ( (§) of the statutes is created togead:

20.435 (4) () Prescription drug assistance for elderly; magnufacturer rebates.

All moneys received from rebate payments by manufacturers under s. 49.688 (5), to
be used for pregcription drug assistance for elderly persons under s\49.688.

SECTION 3. 49.688 of the statutes is created to read:

49,688 Préscription drug assistance for elderly persons. (I3 In this

(a) “Brand name” has the meaning given in s. 450.12 (1) (a).
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/
1. Twenty-five percent of the allowable charge paid ungé‘r/ 8.49.46 (2) (b) 6. h.

for each prescription drugprovided under the program.

2. A copayment of $5 for each prescription dryg provided under the program

that bears only a generic name.

3. A copayment of $10 for each prs > ,‘- drug provided under the program
that bears a brand name. -'

(¢) No program participant ¥ay be required te demonstrate that he or she has
no disability insurance ;21%5 defined in s. 632.89 N) (a).

(4) Beginning by Jéanuary 1, 2001, the department shaj] annually by January
1increase the do}szg/mounts specified under sub. (3) (a) 2. by a percentage equal to
the percenpgg’g ﬁ change between the U.S. consumer price index Qr all urban
consuxggfg, U.S. city average, for the month of December of the previous y ag and the

U. S.”/consumer price index for all urban consumers, U.S. city average,for the mqnth

"'M(‘)f December of the year before the previous year, as determined by the federjl

department of labor.

(5) A drug manufacturer that sells drugs for prescribed use in this state shall,
as a condition of inclusion of those drugs in the program under this section, enter
with the department into a rebate agreement that is modeled on the rebate
agreement specified under 42 USC 1396r—8. The rebate agreement shall include all
of the following as requirements:

(a) That the manufacturer shall make rebate payments to the department each
calendar quarter or according to a schedule established by the department.

(b) That the amount of the rebate payment shall be determined by the method

specified in 42 USC 1396r-8 (c).
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DRAFTER’S NOTE LRB-4289/2dn
FROM THE DAK:wlj;jf
LEGISLATIVE REFERENCE BUREAU

February 2, 2000

To Senator Decker:

Please review s. 49.688 (3) (b) 1. I changed the wording slightly, to emphasize the
fact that a person may enroll at any time and to avoid the inference that a person need
not initially pay an enrollment fee until after the first 12 months have elapsed.

Debora A. Kennedy
Managing Attorney
Phone: (608) 266-0137
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1999 BILL

AN Ac create 20.435 (4) (_bv), 20.435% (4) (§), 49.688 and 227.01 (13) (zL) of the
statutes; relating to: prescription \drug assistance for elderly persons,
requiring the exercise of rule-making aythority, providing an exemption from

rule-making procedures, making appropriations and providing penalties.

Analysis by the Legislative Reference Bureau

Under current state law, pharmacies pnd pharmacists that are certified
providers of medical assistance services are rgimbursed for the provision of certain
prescription drugs to medical assistance retipients at a rate established by the
department of health and family services ADHFS). Under current federal law,
persons entitled to coverage under part B ¢f medicare do not receive coverage for
prescription drugs for outpatient care as g/benefit.

This bill creates a program for prescfiption drug assistance for elderly persons
in DHFS and appropriates n general purpose revenues in fiscal year
200001 for the program. Under the program, beginning January 1, 2001, state
residents who are aged at least 65 years, who are ineligible for medical assistance
and whose gross incomes are not more than $15,244 or, if married, are not more than
$20,461 per couple, as annually indexed for inflation, may apply for assistance in
paying for prescription drugs. Prescription drugs for which a program participant
may receive coverage are those prescription drugs that are designated by DHFS to
be for a chronic condition, as defined in the bill. Participants in the prescription drug
assistance program must pay a 12-month enrollment fee of between $25 and $200,
based on the participant’s gross income, as specified by DHFS by rule, and 50% of the
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cost of each prescription drug, at the rate under which pharmacists are reimbursed
under the medical assistance program. Under the program, DHFS is the payer of
last resort for coverage for prescription drugs and must reimburse pharmacist
providers at the rate under which pharmacists are reimbursed under the medical
assistance program. In order for drugs manufactured by a manufacturer doing
business in this state to be included in the program, the manufacturer must enter
with DHFS into a rebate agreement that is modeled on rebate agreements under
federal medicaid law. The rebate agreement must provide that the manufacturer
make payments to DHFS each calendar quarter or as scheduled by DHFS and that
the rebate payment amounts be determined by the method specified in federal
medicaid law. The bill creates penalties for fraud that are identical to those under
the medical assistance program with respect to receipt of payment or receipt of the
benefit under the program. The bill appropriates $1,000,000 in general purpose
revenues in fiscal year 1999-2000 to the general program supplementation
appropriation account of the joint committee on finance (JCF) and requires DHFS
to submit to JCF a plan for expenditure of these funds for administration of the
prescription drug assistance program. ochairpersons of JCF do not notify the
secretary of health and family services of the\committee’s intent to schedule a
meeting to review ##s(pjan, JCF must supplemeqgt the DHFS general program
operations appropriafion account as provided it the DHFS plan. If the
cochairpersons of JCF ngtify the secretary of health and family services that JCF
intends to schedule a megting to review tag(plan, the DHKS appropriation account
may be supplemented opnly as approved by JCF.

For further inforndation see the state and local fiscal extimate, which will be
printed as an appendix to this bill.

The people of the gtate of Wisconsin, rgpresented in senate a. d assembly, do
enact as follows:

SECTION 1. 20.005(3) (schedule) gf the statutes: at the appropriate place, insert

" the following afnounts for the purpbses indicated:
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BILL SEcCTION 1
1999-00 2000-01
20.435 Health and family services, department
of

(4) HEALTH SERVICES PLANNING, REGULATION AND

DELIVERY; HEALTH CARE FINANCING

(bv) Prescription drug assistance for
elderly; aids GPR £/ = 0- $5700000,

SECTION 2. 20.435 (4) (bv) of the statutes is created to read:

20.435 (4) (bv) Prescription drug assistance for elderly; aids.
the schedule for the program for prescription drug assistance for elderly persons
under s. 49.688.

SECTION 3. 20.435 (4) (j) of the statutes is created to read:

20.435 (4) () Prescription drug assistance for elderly; enrollment fees;
manufacturer rebates. All moneys received from payments of program enrollment
fees under s. 49.688 (8) (b) 1. and rebate payments by manufacturers under s. 49.688
(5), to be used for prescription drug assistance for elderly persons under s. 49.688.

SECTION 4. 49.688 of the statutes is created to read: |

49.688v Prescription drug assistance for elderly persons. (1) In this
section: |

(a) “Chronic condition” means a cardiac condition, high blood pressure,
diabetes, .arthritis, blood coagulation or hematologic disease, hyperlipidemia,
osteoporosis, chronic obstructive pulmonary disease, asthma, incontinence, thyroid
disease, glaucoma, Alzheimer’s disease, Parkinson’s disease, multiple sclerosis,

amyotrdphic lateral sclerosis (Lou Gehrig’s disease), ulcers, seizures and depression.
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(b) “Gross income” means all income, from whatever source derived and in
whatever form realized, whether in money, property or services.

(c) “Prescription drug” has the meaning given in s. 450.01 (20).

(2) From the appropriations under s. 20.435 (4) (bv) and (j), beginning January
1, 2001, the department shall reimburse pharmacists for the provision of
prescription drugs designated by the department for a chronic condition and for
which the manufacturer has entered into a rebate agreement with the department
under sub. (5), to persons who meet criteria for eligibility under sub. (3). The
department is the payer of last resort for coverage for prescription drugs under this
subsection. The payment rate for provider reimbursement shall be the allowable
charges paid under s. 49.46 (2) (b) 6. h. for prescription drugs. The department shall.
maintain, or contract for the maintenance of, a toll-free telephone number at

department headquarters to provide information about the program under this

_subsection, including information about application procedures.

(3) (a) An individual is eligible for participation in the program under sub. (2)

if the individual meets all of the following requirements:
| 1. The individual is at least 65 years of age, is a resident, as defined in s. 27.01

(10) (a), of this state and is ineh'giblé for medical assistance under s. 49;46, 49.465,
49.468 or 49.47.

2. Ifsingle, the individual’s gross income does not exceed $15,244 or, if married,
the couple’s gross income does not exceed $20,461. These limitations shall be
annually adjusted as specified in sub. (4).

(b) Program participants shall pay all of the following:
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1. Upon enrolling and every 12 months thereafter, to the department, a
program enrollment fee of between $25 and $200, based on the ;;articipant’s gross
income, as specified by the department by rule.

2. To the selling pharmacyA or pharmacist, a copayment of 50% for each
prescription drug provided under the program.

(c) No program participant may be required to demonstrate that he or she has
no disability insurance policy, as defined in s. 632.895 (1) (a).

(4) Beginning by January 1, 2001, the department shall annually by January
1 increase the dollar amounts specified under sub. (3) (a) 2. by a percentage equal to
the percentage change between the U.S. consumer price index for all consumers, U.S.
city averége, for the mont_h of December of the previous year and the U.S. consumer
price index for all urban consumers, U.S. city average, for the month of December of
the year before the previous year, as determined by the federal department of labor.

(5) A drug manufacturer that sells drugs for prescribed use in this state shall,
as a condition of inclusion of those drugs in the program under this section, enter
with the department into a rebate agreement that is modeled on the rebate
agreement specified under 42 USC 1396r-8. The rebate agreement shall include all
of the following as requirements: ‘

(a) That the manufacturer shall make rebate payments to the department each
calendar quarter or according to a schedule established by the department.

(b) That the amount of the rebate payment shall be deteﬁnined by the method
specified in 42 USC 1396r-8 (c).

(6) The department shall promulgate rules specifying the amount, between
$25 and $200, of program enrollment fee required of a program participant, based

on the participant’s gross income.
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(7) (a) No person, in connection with the program under this section, may:

1. Knowingly and wilfully make or cause to be made a false statement or
representation of a material fact in an application for a benefit or payment.

2. Knowingly and wilfully make or cause to be made a false statement or
representation of a material fact for use in-determining rights to a benefit or
payment.

3. Having knowledge of the occurrence of an event that affects the initial or
continued right to a benefit or payment or the initial or continued right to ﬁhe benefit
or payment of any other individual on whose behalf the person has applied for or is
receiving the benefit or payment, conceal or fail to disclose the event with an intent
to secure fraudulently the benefit or payment either in a greater amount or quantity
than is due or when no such benefit or payment is authorized.

4. Having made application to receive a benefit or payment for the use and
benefit of another and having received it, knowingly and wilfully convert the benefit
or payment or any part of it to a use other than for the use and benefit of the other
individual.

(b) Violators of this subsection are subject to the following:

1. In the case of a false statement or representation, concealment of or failure
to disclose an event or conversion by any person in connection with the furnishing
by that person of a prescription drug for which payment is or may be made, a person
convicted of violating this subsection may be fined not more than $25,000 or
imprisoned for not more than 7 yeai's and 6 months or both.

9. In the case of a false statement or representation, concealment of or failure

to disclose an event or conversion by any person other than as sf)eciﬁed in subd. 1.,
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a person convicted of violating this subsection may be fined not more than $10,000
or imprisoned for not more than one year in the county jail or both. |

(c) The state has a cause of action for relief against a person who is convicted
under this subsection, in an amount 3 times the amount of actual damages sustained
as a result of any excess payments made in connection with the offense for which the
conviction was obtained. Proof by the state of a conviction under this section in a civil
action is conclusive regarding the state’s right to damages and the only issue in
controversy is the amount, if any, of the actual damages sustained. Actual damages
consist of the total amount of excess payments, any part of which is paid by state
funds. Upon receipt of a motion filed by the state in expedition of the action, the
presiding judge shall expedite the action.

SECTION 5. 227.01 (13) (zL) of the statutes is created to read:

227.01 (18) (zL) Designates prescription drugs for a chronic condition, under
s. 49.688 (2).

SECTION 6. Nonstatutory provisions.

(1) PRESCRIPTION DRUG ASSISTANCE FOR ELDERLY PERSONS; ADMINISTRATION. The
department of health and family services may request the joint committee on finance
té supplement, from the appropriation account under section 20.865 (4) (a) of the
statutes, the appropriation account under section 20.435 (4) (a) of the statutes, to pay
the costs of staffing and administration of the program of prescription drug
assistance for elderly persons under section 49.688 of the statutes, as created by this
act. Ifthe department of health and family services requests supplementation of the
appropriation account under section 20.435 (4) (a) of the statutes, the department
shall submit a plan to the joint committee on finance to expend not more than

$1,000,000 for fiscal year 1999—-2000. The plan shall be based on a review by the
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department of health and family services of the pharmacy assistance programs of

other states and the feasibility of contracting with the medical assistance fiscal agent

for this state to administer the program under section 49.688 of the statutes, as

created by this act. Ifthe cochairpersons of the committee do not notify the secretary
of the department within 14 working days after the date of the department’s
submittal that the committee intends to schedule a meeting to review the request,
the appropriation account shall be supplemented as provided in the request. If,
within 14 working days after the date of the department’s submittal, the
cochairpersons of the committee notify the secretary of the department that the
comnﬁttee intends to schedule a meeting to review the request, the appropriation
account shall be supplemented only as approved by the committee. Notwithstanding
section 13.101 (3) (a) 1. of the statutes, the committee is not required to find that an

emergency exists.

15
16

17

18
19
20
21

SECTION 7. Appropriation changes; joint committee on finance.
(1) PRESCRIPTION DRUG ASSISTANCE FOR ELDERLY; ADMINISTRATION. In the schedule
under section 20.005 (3) of the statutes for the appropriation to the joint committee

on finance under section 20.865 (4) (a) of the statutes, as affected by the acts of 1999, |

" the dol_lar amount is increased by $1,000,000 for fiscal year 1999-00 to increase

funding for administration of the prescription drug assistance for elderly program
under section 49.688 of the statutes, as created by this act. |

(END)
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INSERT ANAL

4Y In addition, if the amount of funds in the general purpose revenues

appropriation account created for the program is insufficient to meet program -
demand, the bill requires DHFS to request a supplement from the general program
supplementation appropriation account of JCF and to submit to JCF a plan for the
expenditure. ’

INSERT 8-13
'(2) PRESCRIPTION DRUG ASSISTANCE FOR ELDERLY PERSONS; PROGRAM SUPPLEMENT.

If the amount of funds in the appropriation account under section 20.435 (4) (bv)‘/of
the statutes, as created by this act, is insufficient to meet program demand under
section 49.688 gf the statutes, as created by this act, the department of health and
family services shall request the joint committee on finance to supplement, from the
appropriation under section 20.865 (4) (a)Jof the statutes, the appropriation account
under section 20.435 (4) (bv)Jof the statutes and shall submit a plan to the joint
committee on finance for the expenditure. If the cochairpersons of the committee do
not notify the secretary of the department within 14 working days after the date of
the department’s submittal that the committee intends to schedule a meeting to
review the request, the appropriation account shall be supplemented as\provided in
the reque_st. If, within 14 working days after the date of the department’s submittal,
the cochairpersons of the committee notify the secretary of the departmeﬁt that the
committee intends to schedule a meeting to review the request, the appropriation
account shall be supplemented only as approved by the committee. Notwithstanding
section‘ 13.101 (3) (a) 1. of the statutes, the committee is not required to find that an

emergency exists.
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