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One East Main Street, Suite 401; P.O. Box 2536; Madison, WI 537012536
Telephone: (608) 266-1304
Fax: (608) 2663830
Email: leg.council @legis.state.wi.us

DATE: October 18, 1999
TO: SENATOR PEGGY ROSENZWEIG
FROM: Richard Sweet, Senior Staff Attorney

SUBJECT:  Access by Corporation Counsel to Mental Health Records

This memorandum is written pursuant to your request for a discussion of the law relating
to access by county corporation counsel to court records and treatment records regarding a
person who is the subject of an involuntary commitment or other mental health proceeding. The
memorandum will describe current law on this topic and ways to address concerns that have
been raised about limited access by corporation counsel to records.

A. CURRENT LAW

The term “treatment records” is defined in s. 51.30 (1) (b), Stats., for purposes of the
statutory provisions on access to treatment records, as follows:

51.30 (1) (b) “Treatment records” include the registration and all
other records concerning individuals who are receiving or who at
any time have received services for mental illness, developmental
disabilities, alcoholism, or drug dependence which are maintained
by the department, by county departments under s. 51.42 or 51.437
and their staffs, and by treatment facilities. Such records do not
include notes or records maintained for personal use by an individ-
ual providing treatment services for the department, a county
department under s. 51.42 or 51.437, or a treatment facility if such
notes or records are not available to others.

Section 51.30 (4) (a), Stats., generally provides for confidentiality of all treatment
records, with enumerated exceptions. Paragraph (b) states that treatment records of an individ-
ual may be released without informed written consent in several specified circumstances. Two
of those circumstances are as follows:
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51.30 (4) (b) Access without informed written consent. (intro.)
Notwithstanding par. (a), treatment records of an individual may
be released without informed written consent in the following cir-
cumstances, except as restricted under par. (c):

11. To the subject individual’s counsel or guardian ad litem, with-
out modification; at any time in order to prepare for involuntary
commitment or recommitment proceedings, reexaminations,
appeals or other actions relating to detention, admission, commit-
ment or patients’ rights under this chapter or ch. 48, 971 or 975.

14. To the counsel for the interests of the public in order to
prepare for involuntary commitment or recommitment proceed-
ings, reexaminations, appeals or other actions relating to detention,
admission or commitment under this chapter or ch. 48, 971 or 975.
Records released under this subdivision are limited to information
concerning the admission, detention or commitment of an individ-
ual who is presently admitted, detained or committed.

Under subd. 14. above, treatment records may be released to corporation counsel
(referred to as “counsel. for the interests of the public” in the statutes) to prepare for certain
involuntary commitment or other mental health proceedings. However, the records are limited
to information concerning the admission, detention or commitment of an individual who is
presently admitted, detained or committed. = Therefore, this subdivision may not be used to
provide corporation counsel with treatment records for purposes of preparing for commitment of
a person who is not presently admitted, detained or committed. However, subd. 11. gives the
subject individual’s counsel or guardian ad litem access to these records to prepare for the
commitment or other proceedings.

In addition, s. 51.30 (3), Stats., states that with certain exceptions, the files and records
of court proceedings under ch. 51, Stats., are closed, but are accessible to any individual who is
the subject of a petition filed under ch. 51. One of the exceptions is provided in s. 51.30 (3) (b),
Stats., which provides as follows:

51.30 (3) (b) An individual’s attorney or guardian ad litem shall
have access to the files and records of the court proceedings under
this chapter without the individual’s consent and without modifica-
tion of the records in order to prepare for involuntary commitment
or recommitment proceedings, reexaminations, appeals, or other
actions relating to detention, admission or commitment under this
chapter or ch. 971 or 975.



There is no similar provision that provides access by corporation counsel to court records
for preparation of commitment or other proceedings. |

B. DISCUSSION

This portion of the memorandum describes ways to amend the statutes to provide access
to court records and treatment records by corporation counsel in order to prepare for specified
mental health proceedings.

If you wish to provide corporation counsel with the same access to court records as the
subject individual’s attorney has to prepare for mental health proceedings, s. 51.30 (3) (b), Stats.,
could be amended. The amendment would insert “and counsel for the interests of the public”
after “guardian ad litem” in that paragraph. :

If you wish to provide corporation counsel with the same access to treatment records as
the subject individual’s attorney has to prepare for mental health proceedings, this could be done
in one of two ways. The first alternative would be to repeal the second sentence in s. 51.30 (4)
(b) 14., Stats. The second alternative would be to repeal all of subd. 14. and add to subd. 11.
“and counsel for the interests of the public” after “guardian ad litem.”

Attached to this memorandum are two bill drafts, WLCS: 0206/1 and WLCS: 0207/1,
which present the two alternatives in combination with the amendment to s. 51.30 (3) (b), Stats.,
with respect to court records. Either of these drafts could be introduced as separate legislation or
could be added to any bill that is introduced that repeals the sunset on the fifth standard of
dangerousness for involuntary commitment under s. 51.20 (1) (a) 2. e., Stats., and other statutory
provisions related to the fifth standard of dangerousness. The fifth standard will sunset as of
December 1, 2001, unless legislation is enacted that repeals the sunset.

Feel free to contact me if I can be of further assistance.
RNS:jal:wu;jal

Attachments
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Mental Health Records I WLCS: 0206/1

jal;wu 10/18/1999

AN ACT to amend 51.30 (3) (b) and 51.30 (4) (b) 14. of the statutes; relating to:

providing access by the counsel for the interests of the public to court records and

treatment records.

The people of the skgte of Wisconsin, represented in senate and assembly, do enact as
Jfollows:

SEcTION 1. 51.30 (3), (b) of the statutes is amended to read:

51.30 (3) (b) An indv ual’s attorney or guardian ad litem and the counsel for the
interests of the public shall have aess to the files and records of fhe court proceedings under
this chapter without the individual’ oonsent and without modification of the records in order
to prepare for involuntary commitment or recommitment proceedings, reexaminations,
appeals, or other actions relating to detentiy n, admission or commitment under this chapter
or ch. 971 or 975. |

SECTION 2. 51.30 (4) (b) 14. of the statut' amended to read:

51.30 (4) (b) 14. To the counsel for the interedts of the public in order to prepare for
involuntary commitment or recommitment proceedings eexaminations, appeals or other
actions relating to detention, admission or commitment under this chapter or ch. 48, 971 or

975. Records—released-under—this—subdivision-are-limited-to-information-concerning—the

(END)
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RNS:jal;wu ' 10/18/1999

AN ACT to repeal 51.30 (4) (b) 14.; and to amend 51.30 (3) (b) and 51.30 (4) (b) 11.

of the statutes; relating to: providing access by the counsel for the interests of the

public to court records and treatment records.

The people of the state of Wisconsin, represented in senate and assembly, do enact as
Sfollows:

SectioN 1. 51.30 (3) (b) of the statutes is amended to read:

51.30 (3) (b) An individual’s attorney or guardian ad litem and the counsel for the
interests of the public shall have access to the files and records of the court proceedings under
this chapter without the individual’s consent and without modification of the records in order
to prepare for involuntary commitment or recommitment proceedings, reexaminations,
appeals, or other actions relating to detention, admission or commitment under this chapter
or ch. 971 or 975.

SECTION 2. 51.30 (4) (b) 11. of the statutes is aménded to read:

51.30 (4) (b) 11. To the subject individual’s counsel or guardian ad liter = Pinthe

counsel for the interests of the public, without modification, at any time in or¢. .. pipare

for involuntary commitment or recommitment proceedings, reexaminations, appeals or other
actions relating to detention, admission, commitment or patients’ rights under this chapter or
ch. 48,971 or 975.

SECTION 3. 51.30 (4) (b) 14. of the statutes is repealed.

(END)
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AN Act ...; relating to: eliminating emergency detention undér the fifth
standard of dangerousness, eliminating termination of involuntary civil
commitments. under the fifth standard of dangerousness, permitting only
petitions approved by the attorney general to be filed for involuntary civil
commitment under the fifth standard of dangerousness and providing access
by the counsel for the interests of the public to court records and treatment
records of persons receiving services for mental illness, developmental

disabilities, alcoholism or drug dependence.

Analysis by the Legislative Reference Bureau

Under current law, a person who is believed to be mentally ill and a proper
subject for treatment and who evidences certain acts, omissions or other behavior
that indicate that he or she satisfies at least one of five standards of dangerousness
may be detained on an emergency basis and transported to and detained and treated
in a mental health treatment facility. A petition signed by three othell)s may be
brought against the detained person alleging that the detained person is mentally
ill, is’a proper subject for treatment and is dangerous because he or she meets a
standard for involuntary civil commitment. (Emergency detention is not, however, .
a prerequisite to bringing such a petition; it can be brought against any person.) If
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such a petition is filed with a court, the subject of fhe petition must be given a hearing
to determine if there is probable cause sufficient fo support the petition’s allegations.
If a court finds probable cause, a final hearing on commitment must be held, and if,
again, the person is found to have satisfied one of the standards of dangerousness he
or she may be involuntarily committed to the cayand custody of a county department
of community programs for appropriate treatntent.

Currently, one of the five standards of dangerousness for emergency detention
and involuntary civil commitment terminates on December 1, 2001. That standard,
known as the “fifth standard”, requires that a person, because of mental illness,
either eviderice the incapability of expressing an understanding of the advantages
and disadvantages of and alternatives to accepting a particulay medication or
treatment after these have been explained to him or her or evidence substantial
incapability of applying an understanding of those advantages, disadvantages and
alternatives to his or her mental illness in order to make an informed choice as to
whether to accept or refuse medication or treatment. The person also must evidence
a substantial probability, as demonstrated by both his or her treatment history and
recent acts or omissions, that he or she needs care or treatment to prevent further
disability or deterioration. Lastly, the person must evidence a substantial
probability that he or she will, if left untreated, lack services necessary for his or her
health or safety and suffer mental, emotional or physical harm that will result in
either th¥ loss of his or her ability to function independently in the community or the
loss of cognitive or volitional control over his or her thoughts or actions.

Under current law, the attorney general or his or her designee must review an
emergency detention that is made under the fifth standard before the detention
takes place or within 12 hours after. If the attorney general or designee disapproves
or fails to act with respect to the proposed detention, it may not be carried out; if the
attorney general or designee disapproves or fails to act with respect to an actual
emergency detention, the detained person must be released. The attorney general
or designee also must review a petition for involuntary commitment that is based on
the fifth standard before the petition is filed with a court or within 12 hours after the
filing. Ifthe attorney general or designee disapproves or fails to act with respect to
a proposed petition, the petition may not be filed; if the attorney general or designee
disapproves or fails to act with respect to a filed petition, the subject of the petition,
if he or she has been detained under the petition, must be released and the petition
is void. These provisions do not apply if the attorney general or designee makes a
finding that a court of competent jurisdiction in this state, in a case challenging the
constitutionality of the fifth standard, has upheld the constitutionality.

Currently, the inpatient treatment of person who ame{involuntarily committed
under the fifth standard may not be more than 30 days, unless the person violates
a condition of outpatient treatment. Medication and treatment may be administered
without the consent of the person if a court finds probable cause to believe that the
person meets the fifth standard and if the court finds at the final commitment
hearing that the standard is met.

Currently, the files and records of court proceedings for involuntary
commitment of individuals are closed except to the individual or to other persons
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with the individual’s informed consent and, without the individual’s consent, to the
individual’s attorney or guardian ad litem in order that the attorney or guardian ad
litem may prepare for certain proceedings with respect to the individual. Treatment
records of an individual are confidential and may be released without the informed
written consent of the individual orify to certain persons or under certain
circumstances. An individual’s counsel or guardian ad litem may have access to the
treatment records, without informed consent, at any time, without limitation, in
order to prepare for proceedings with respect to the individual; access by the counsel
for the interest of the public without informed consent, however, is restricted to those
treatment records concerning the admission, detention or commitment of an
individual who is presently admitted, detained or committed.

This bill eliminates the fifth standard for emergency detention. The bill also
eliminates the December 1, 2002, termination of the fifth standard for involuntary
civil commitment of persons with mental illness.

The bill eliminates the opportunity for the filing of a petition for involuntary
commitment of persons under the fifth standard of dangerousness before review and
approval by the attorney general or his or her designee has been obtained; under the
bill, no petition for involuntary commitment of an individual under the fifth standard
of dangerousness may be filed unless the attorney general or his or her designee has
reviewed and either approved the petition or taken no action with respect to it.

The bill provides access by the counsel for the interests of the public to an
individual’s files and records of court proceedings and to the individual’s treatment
records, to the same extent that the individual’s attorney or guardian ad litem have
the access.

For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 51.15 (1) (a) (inigro.) of the statutes is amended to read:

51.15 (1) (a) (int‘;o.) A law enforcement officer or other person authorized to
take a child into custody under ch. 48 or to take a juvenile into custody under ch. 938
may take an individual into custody if the officer or person has cause to believe that

v
such individual is mentally ill orjexcept-as-provided-in-subd-—5- is drug dependent

or developmentally disabled, and that the individual evidences any of the following:

[« B N VU L

NOTE: NOTE: Par. (a) (intro.) is repealed and recreated eff. 12-1-01 by 1997 Wis. Act 35 to read:NOTE: ‘/

(@) A law enforcement officer or other person authorized to take a child into custody under ch. 48 or to take a juvenile into custody under ch. 938 may take an
individual into custody if the officer or person has cause to believe that such individual is mentally ill, drug dependent or developmentally disabled, and that the
individual evidences any of the following: .

*ms&mms c. 430; 1977 c. 29, 428; 1979 c. 175, 300, 336, 355; 1985 a. 176; 1987 a. 366, 394; 1989 a. 56 5. 259; 1993 a. 451; 1995 2. 77, 175, 292; 1997 a. 35, 283,
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1 SECTION 2. 51.15 (1) (a) 5. of the statutes is repealed.

2 SEcTION 3. 51.15 (1) (c) of the statutes is repealed.

3 SECTION 4. 51.15 (4) (a) of the statutes is amended to read:

4 51.15 (4) (a) In counties having a population of 500,000 or more, the law

5 enforcement officer or other person authorized to take a child into custody under ch.

6 48 or to take a juvenile into custody under ch. 938 shall sign a statement of

7 emergency detention which shall provide detailed specific information concerning

8 the recent overt act, attempt or threat to act or omission on which the belief under

9 sub. (1) is based and the names of the persons observing or reporting the recent overt
10 act, attempt or threat to act or omission. The law enforcement officer or other person
11 is not required to designate in the statement whether the subjecf individual is

12 mentally ill, developmentally disabled or drug dependent, but shall allege that he or

13 she has cause to believe that the individual evidences one or more of these conditions
v

14 2 -4

15 The law enforcement officer or other person shall deliver, or cause to be delivered,

16 the statement to the detention facility upon the delivery of the individual to it.

/_’__—M
NOTE: NOTE: Par. (a) is repealed and recreated eff. 12-1-01 by 1997 Wis. Act 35 to read:NOTE:

(a) In counties having a population of 500,000 or more, the law enforcement officer or other person authorized to take a child into custody under ch. 48 or to take
a juvenile into custody under ch. 938 shall sign a statement of emergency detention which shall provide detailed specific information concerning the recent overt act,
attempt or threat to act or omission on which the belief under sub. (1) is based and the names of the persons observing or reporting the recent overt act, attempt or
threat to act or omission. The law enforcement officer or other person is not required to designate in the statement whether the subject individual is mentally ill,
developmentally disabled or drug dependent, but shall allege that he or she has cause to believe that the individual evidences one or more of these conditions if sub.
(1) () 1., 2., 3. or 4. is believed or mental illness, if sub. (1) (a) 5. is believed. The law enforcement officer or other person shall deliver, or cause to be delivered, the
statement to the detention facility upon the delivery of the individual to it.

History: 1975 c. 430; 1977 c. 29, 428; 1979 c. 175, 300, 336, 355; + 1987 a. 366, 394; 1989 a. 56 5. 259; 1993 a. 451; 1995 a. 77, 175, 292; 1997 a. 35, 283.

24 SECTION 5. 51.15 (5) of the statutes is amended to read:

25 51.15 (5) DETENTION PROCEDURE; OTHER COUNTIES. In counties having a
26 population of less than 500,000, the law enforcement officer or other person
27 authorized to take a child into custody under ch. 48 or to take a juvenile into custody

28 under ch. 938 shall sign a statement of emergency detention which shall provide

29 detailed specific information concerning the recent overt act, attempt or threat to act
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or omission on which the belief under sub. (1) is based and the names of persons
observing or reporting the recent overt act, attempt or threat to act or omission. The
law enforcement officer or other person is not required to designate in the statement
whether the subject individual is mentally ill, developmentally disabled or drug
dependent, but shall allege that he or she has cause to believe that the individual
evidences one or more of these conditions if sub—(1)(a) 152, 3-or4is-believed-or

mental-illness;if sub(1)(a) 5-is-believed. The statement of emergency detention
shall be filed by the officer or other person with the detention facility at the time of

© 00 =1 & O A W N =

admission, and with the court immediately thereafter. The filing of the statement

—
o

has the same effect as a petition for commitment under s. 51.20. When, upon the

advice of the treatment staff, the director of a facility specified in sub. (2) determines

=
N =

that the grounds for detention no longer exist, he or she shall discharge the
13 individual detained under this section. Unless a hearing is held under s. 51.20 (7)
14 or 55.06 (11) (b), the subject individual may not be detained by the law enforcement

15 officer or other person and the facility for more than a total of 72 hours, exclusive of

16 Saturdays, Sundé.ys and legal holidays.

/&‘

(5) DETENTION PROCEDURE; OTHER COUNTIES. In counties having a population of less than 500,000, the law enforcement officer or other person authorized to take
a child into custody under ch. 48 or to take a juvenile into custody under ch. 938 shall sign a statement of emergency detention which shall provide detailed specific
information concerning the recent overt act, attempt or threat to act or omission on which the belief under sub. (1) is based and the names of persons observing or
reporting the recent overt act, attempt or threat to act or omission. The law enforcement officer is not required to designate in the statement whether the subject
individual is mentally ill, developmentally disabled or drug dependent, but shall allege that he or she has cause to believe that the individual evidences one or more of
these conditions. The statement of emergeney detention shall be filed by the officer or other person with the detention facility at the time of admission, and with the
court immediately thereafter. The filing of the statement has the same effect as a petition for commitment unders. 51.20. When, upon the advice of the treatment staff,
the director of a facility specified in sub. (2) determines that the grounds for detention no longer exist, he or she shall discharge the individual detained under this section.
Unless a hearing is held under s. 51.20 (7) or 55.06 (11) (b), the subject individual may not be detained by the law enforcement officer and the facility for more than
tal of 72 hours, exclusive of Saturdays, Sundays and legal holiday’s. .

History: 1975 c. 430; 197729, 428; 1979 c. 175, 300, 336, 355,%985 a. 176; 1987 a. 366, 394; 1989 a. 56 s. 259; 1993 a. 451; 1995 a, 77, 175, 292; 1997 a. 35, 283.

27 SECTION 6. 51.20 (1) (a) 2. e. of the statutes is amended to read:

y Wis. Act 35 to read:NOTE:

NOTE: NOTE: Sub. (5) is amended eff.

28 51.20 (1) (a) 2. e. For an individual, other than an individual who is alleged to
29 be drug dependent or developmentally disabled, after the advantages and
30 disadvantages of and alternatives to accepting a particular medication or treatment

31  have been explained to him or her and because of mental illness, evidences either
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incapability of expressing an understanding of the advantages and disadvantages of

accepting medication or treatment and the alternatives, or substantial incapability

of applying an understanding of the advantages, disadvantages and alternatives to

his or her mental illness in order to make an informed choice as to whether to accept
or refuse medication or treatment; and evidences a substantial probability, as
demonstrated by both the individual’s treatment history and his or her recent acts
or omissions, that the individual needs care or treatment to prevent further
disability or deterioration and a substantial probability that he or she will, if left
untreated, lack services necessary for his or her health or safety and suffer severe
mental, emotional or physical harm that Will,result in the loss of the individual’s
ability to function independently in the community or the loss of cognitive or
volitional control over his or her thoughts (ir actions. The probability of suffering
severe mental, emotional or physical harm is not substantial under this subd. 2. e.
if reasonable provision for the individual’s care or treatment is available in‘ the
community and there is a reasonable probability that the individual will avail
himself or herself of these services or if the individual is appropriate for protective
placement unders. 55.06. Food, shelter or other care that is provided to an individual
who is substantially incapable of obtaining food, shelter or other care for himself or
herself by any person other than a treatment facility does not constitute reasonable
provision for the individual’s care or treatment in the community under this subd.
2. e. The individual’s status as a minor does not automatically establish a substantial

probability of suffering severe mental, emotional or physical harm under this subd.

History: 1975 c. 430; 1977 c. 26, 29; 1977 c. 187 ss. 42, 43, 134, 135; 1977 ¢. 428 s5. 29 to 65, 115; 1977 ¢. 447, 449; Sup. Ct. Order, 83 Wis, 2d xiii; 1979 c. 32, 89; Sup.
Ct. Order, eff, 1-1-80; 1979 c. 110 5. 60 (1); 1979 c. 175 5. 53; 1979 c. 300, 336, 356; 1981 c. 20, 367; 1981 c. 390 5. 252; 1983 a. 27, 219; 1983 a, 474 s5. 2 to 9m, 14; 1985
a. 29 ss. 1067 to 1071, 3200 (56), 3202 (56); 1985 a. 139, 176, 321, 332; 1987 a. 27; Sup. Ct. Order, 141 Wis. 2d xiii (1987); 1987 a. 366, 394, 403; 1989 a. 31, 334; 1993 a,
98, 196, 227, 316, 451, 474; 1995 a. 77, 201, 268, 292, 440;Sup. Ct. Order No, 96-08, 207 Wis. 2d xv (1997); 1997 a. 35, 130, 237, 283.
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SECTION 7. 51.20 (1) (ad) 1. of the statutes is amended to read:
51.20 (1) (ad) 1. If a petition under par. (a) isbased on par. (a) 2. e., thevpetition

shall be reviewed and approved by the attorney general or by his or her designee prior

to er-within12 hours-after the time that it is filed. If the attorney general or his or

her designee disapproves or fails to act with respect to the petition, the petition may

History: 1975 c. 430; 1977 c. 26, 29; 1977 c. 187 ss. 42, 43, 134, 135; 1977 c. 428 ss. 29 to 65, 115; 1977 c. 447, 449; Sup. Ct. Order, 83 Wis. 2d xiii; 1979 c. 32, 89; Sup.
Ct. Order, eff, 1-1-80; 1979 c. 110 5. 60 (1); 1979 c. 175 5. 53; 1979 ¢. 300, 336, 356; 1981 c. 20, 367; 1981 c. 390 s, 252; 1983 a. 27, 219; 1983 a. 474 s5. 2 to 9m, 14; 1985

98, 196, 227, 316, 451, 474; 1995 a. 77, 201, 268, 292, 440;Sup. No. 96-08, 207 Wis. 2d xv (1997); 1997 a. 35, 130, 237, 283.
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a. 29 ss. 1067 to 1071, 3200 (56), 3202 (56); 1985 a. 139, 176, 32(;%2&1987 a, 27; Sup. Ct. Order, 141 Wis. 2d xiii (1987); 1987 a. 366, 394, 403; 1989 a. 31, 334; 1993 a.

SEcTION 8. 51.20 (1) (ad) 3. of the statutes is repealed.

SECTION 9. 51.20 (10) (cm) 1. of the statutes is renumbered 51.20 (10) (cm) and
amended to read:

51.20 (10) (cm) Prior to or at the final hearing, for individuals for whom a
petition is filed under sub. (1) (a) 2. e., the county department under s. 51.42 or 51.437
shall furnish to the court and the subject individual an initial recommended written
treatment plan that contains the goals of treatment, the type of treatment to be
provided and the expected providers. The treatment plan shall address the
individual’s needs for inpatient care, residential services, community support
services, medication and its monitoring, case management, énd other services to.
enable the person to live in the community upon release from an inpatient facility.
The treatment plan shall contain information concerning the évailability of the

needed services and community treatment providers’ acceptance of the individual

into their programs. The treatment plan is only a recommendation and is not subject



1999 — 2000 Legislature -8- LRB-3821/1

BILL SECTION 9

to approval or disapproval by the court. Failure to furnish a treatment plan under
v
this subdivision paragraph does not constitute grounds for dismissal of the petition

unless the failure is made in bad faith.

History: 1975 c. 430; 1977 c. 26, 29; 1977 c. 187 ss. 42, 43, 134, 135; 1977 c. 428 ss. 29 to 65, 115; 1977 c. 447, 449; Sup. Ct. Order, 83 Wis. 2d xiii; 1979 c. 32, 89; Sup.
Ct. Order, eff. 1-1-80; 1979 c. 110's. 60 (1); 1979 ¢. 175 s. 53; 1979 c. 300, 336, 356; 1981 c. 20, 367;.1981 ¢. 390 5. 252; 1983 a. 27, 219; 1983 a. 474 ss. 2 to 9Im, 14; 1985
a. 29 ss. 1067 to 1071, 3200 (56), 3202 (56); 1985 a. 139, 176, 321, 332; 198;%; Sup. Ct. Order, 141 Wis. 2d xiii (1987); 1987 a. 366, 394, 403; 1989 a. 31, 334; 1993 a,
98, 196, 227, 316, 451, 474; 1995 a. 77, 201, 268, 292, 440;Sup. Ct. Order Nov96-08, 207 Wis. 2d xv (1997); 1997 a. 35, 130, 237, 283.

10
11
12

13
14
15
16
17

18

19
20
21

22

SECTION 10. 51.20 (10) (cm) 2. of the statutes is repealed.

SEcTION 11. 51.20 (13) (g) 23.( c. of the statutes is repealed.

SEcTION 12. 51.30 (3) (b) of%,he statutes is amended to read: y

51.30 (3) (b) An individual’s attorney or guardian ad litem and the counsel for
the intgrests of the public shall have access to the files and records of the court
proceedings under this chapter without the individual’s consent and without
modification of the records in order to prepare for involuntary commitment or

recommitment proceedings, reexaminations, appeals, or other actions relating to

detention, admission or commitment under this chapter or ch. 971 or 975.

History: 1975 c. 430; 1977 c. 26 5. 75; 1977 c. 61, 428; 1979 c. 110:.880 (1); 1983 a. 27, 292, 398, 538; 1985 a. 29, 176; 1985 a. 292 5. 3; 1985 a. 332 ss. 97, 98, 251 (1);
1987 a. 352, 355, 362, 367, 399, 403; 1989 a. 31, 334, 336; 1991 a. 39, 189;

1993 a. 196, 445, 479; 1995 a. 169, 440; 1997 a. 35, 231, 237, 283, 292; 5. 13.93 (2) (0).

SECTION 13. 51.30 (4) (b) 11. of the statutes is amended to read:

51.30 (4) (b) 11. To the subject individual’s counsel or guardian ad litem and
the counsel for the interests of tl.l/e public, without modification, at any time in order
to prepare for involﬁntary commitment or recommitment proceedings,

reexaminations, appeals or other actions relating to detention, admission,

commitment or patients’ rights under this chapter or ch. 48, 971 or 975.

History: 1975 c. 430; 1977 c. 26 5. 75; 1977 c. 61, 428; 1979 c. 110 5. 69 (1); 1983 a. 27, 292, 398, 538; 1985 a. 29, 176; 1985 a. 292 5. 3; 1985 a. 332 ss. 97, 98, 251 (1);
1987 a, 352, 355, 362, 367, 399, 403; 1989 a, 31, 334, 336; 1991 a, 39, 164; 1993 a. 196, 445, 479; 1995 a. 169, 440; 1997 a. 35, 231, 237, 283, 292; 5. 13.93 (2) (c).

SECTION 14. 51.30 (4) (b) 14. of the statutes is repealed.
SEcTION 15. 51.61 (1) (g) 3m. of the statutes is amended to read:
51.61 (1) (g) 3m. Following a final commitment order for a subject individual

who is determined to meet the commitment standard under s. 51.20 (1) (a) 2. e., the
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1 court shall issue an order permitting medication or treatment to be administered to
2 the individual regardless of his or her consent. Thissubdivision-does-not-applyafter
3 November 30,2001

History: 1975 c. 430; 1977 c. 428 ss. 96 to 109, 115; 1981 c. 20; 1%. c. 314 5. 144; 1983 a. 189 5. 329 (5); 1983 a. 293, 357, 538; 1985 a. 176; 1987 a. 366, 367, 403; 1989
a, 31; 1993 a. 184, 445, 479; 1995 a. 27 s. 9126 (19); 1995 a, 92, 268, 292; 1997 a. 292.

SECTION 16. 165.017 (1) of the statutes is repealed.
5 SECTION 17. 165.017 (2) of the statutes is amended to read:
165.017 (2) The attorney general or his or her designee shall review and

6
7 approve or disapprove all proposed petitions er—petitions for commitment of
8 individuals as specified under s. 51.20 (1) (ad) 1.

History: 1995 a. 292.

| A
SECTION 18. 165.017 (3) of the statutes is repealed.

10 SECTION 19. 165.017 (5) of the statutes is repealed.

11 SECTION 20. 1995 Wisconsin Act 292, section ‘5/is repealed.
@ SECTION 21. 1995 Wisconsin Act 292, sectiorkz ‘1/s repealed.

13 SEcTION 22. 1995 Wisconsin Act 292, section 14 is re‘;ealed.

14 SECTION 23. 1995 Wisconsin Act 292, section 16 is repealed. g
15 SECTION 24. 1995 Wisconsin Act 292, section 20 is repealed. v

16 SECTION 25. 1995 Wisconsin Act 292, section 22 is repealed. v/
17 SECTION 26. 1995 Wisconsin Act 292, section 24 is repealed. 4
18 SECTION 27. 1995 Wisconsin Act 292, section 28 is repealed. v/
19 SECTION 28. 1995 Wisconsin Act 292, section 30 is repealed. v
20 SECTION 29. 1995 Wisconsin Act 292, section 30h is repealed. v/
21 SECTION 30. 1995 Wisconsin Act 292, section 32 is repealed. v
22 SECTION 31. 1995 Wisconsin Act 292, section 37 (1) is repealed. v
23 SECTION 32. 1997 Wisconsin Act 35, section léfl is repealed.

v
24 SECTION 33. 1997 Wisconsin Act 35, section 144 is repealed.
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SECTION 34. 1997 Wisconsin Act 35, section 147 is repealed.

SECTION 35. 1997 Wisconsin Act 35, section 605 (\1/) is repealed.

SECTION 36. Nonstatutory provisions; health and family services.

(1) FIFTH STANDARD FOR EMERGENCY DETENTION AND CIVIL COMMITMENT. The
repeal of 1995 Wisconsin Act 292, sections 5, 12, 14, 16, 20, 22, 24, 28, 30, 30h, 32 and
37 (1), and the repeal of 1997 Wisconsin Act 35, sections 141, 144, 147 and 605 (1),
by this act applries(notwithstanding section 990.03 (3) of the statutes.

" W‘ \t (END)
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DRAFTER’S NOTE LRB-3821/1dn
FROM THE DA
LEGISLATIVE REFERENCE BUREAU ¥

Nk

v/

To Senator Rosenzweig:

Plegse note that currently “counsel for the interests of the public” is used only in ss.
48.293 (3) and 51.30 , stats. (Under the bill, the term is proposed for s. 51.30 (3)
(b)) By contrast, “corporation coungel” occurs 81 times, “county corporation counsel”
times and “attorneys for local governmental units” 3 times. Since the term is
undefined in either s. 48.293 (3) or51.30 &4/ stats., currently, conceivably it could be
judicially interpreted to mean a county coyporation counsel; an attorney for a city,
village or town; the state public defender;] an assistant state public defender; the
attorney general; an assistant attorney géneral; or a district attorney. Is it your
intention to have this broad an application?

(W)Y,

Debora A. Kennedy
Managing Attorney
Phone: (608) 266-0137




DRAFTER’S NOTE LRB-3821/1dn
FROM THE DAK:cmh:mre
LEGISLATIVE REFERENCE BUREAU

November 18, 1999

To Senator Rosenzweig:

Please note that currently “counsel for the interests of the public” is used only in ss.
48.293 (3) and 51.30 (4) (b) 14., stats. (Under the bill, the term is proposed for s. 51.30
(3) (b) and (4) (b) 11.) By contrast, “corporation counsel” occurs 81 times, “county
corporation counsel” 18 times and “attorneys for local governmental units” 3 times.
Since the term is undefined in either s. 48.293 (3) or s. 51.30 (4) (b) 14., stats., currently,
conceivably it could be judicially interpreted to mean a county corporation counsel; an
attorney for a city, village or town; the state public defender; an assistant state public
defender; the attorney general; an assistant attorney general; or a district attorney.
Is it your intention to have this broad an application?

Debora A. Kennedy
Managing Attorney
Phone: (608) 266-0137
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C
AN ACT to repeal 51.15 (1) (a) 5., 51.15 (1) (c), 51.20 (1) (ad) 3., 51.20 (10) (cm)
2.,51.20(13) (g) 2d. c., 51.30 (4) (b) 14., 165.017 (1), 165.017 (3) and 165.017 (5);
to renumber and amend 51.20 (10) (cm) 1.; o amend 51.15 (1) (a) (intro.),
51.15 (4) (a), 51.15 (5), 51.20 (1) (a) 2. e., 51.20 (1) (ad) 1., 51.30(3) (b), 51.30 (4)
(b) 11., 51.61 (1) (g) 3m. and 165.017 (2) of the statutes; and Zo affect 1995
Wisconsin Act 292, section 5, 1995 Wisconsin Act 292, section 12, 1995
Wisconsin Act 292, section 14, 1995 Wisconsin Act 292, section 16, 1995
Wisconsin Act 292, section 20, 1995 Wisconsin Act 292, section 22, 1995
Wisconsin Act 292, section 24, 1995 Wisconsin Act 292, section 28, 1995
Wisconsin Act 292, section 30, 1995 Wisconsin Act 292, section 30h, 1995
Wisconsin Act 292, section 32, 1995 Wisconsin Act 292, section 37 (1), 1997
Wisconsin Act 35, section 141, 1997 Wisconsin Act 35, section 144, 1997
Wisconsin Act 35, section 147 and 1997 Wisconsin Act 35, section 605 (1);

relating to: eliminating emergency detention under the fifth standard of
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dangerousness, eliminating termination of involuntary civil commitments
under the fifth standard of dangerousness, permitting only petitions approved
by the attorney general to be filed for involuntary civil commitment under the
fifth standard of dangerousness and providing access by the counsel for the
interests of the public to court records and treatment records of persons
receiving services for mental illness, developmental disabilities, alcoholism or

drug dependence.

Analysis by the Legislative Reference Bureau

Under current law, a person who is believed to be mentally ill and a proper
subject for treatment and who evidences certain acts, omissions or other behavior
that indicate that he or she satisfies at least one of five standards of dangerousness
may be detained on an emergency basis and transported to and detained and treated
in a mental health treatment facility. A petition signed by three others may be
brought against the detained person alleging that the detained person is mentally
ill, is a proper subject for treatment and is dangerous because he or she meets a
standard for involuntary civil commitment. (Emergency detention is not, however,
a prerequisite to bringing such a petition; it can be brought against any person.) If
such a petition is filed with a court, the subject of the petition must be given a hearing
to determine if there is probable cause sufficient to support the petition’s allegations.
If a court finds probable cause, a final hearing on commitment must be held, and if,
again, the person is found to have satisfied one of the standards of dangerousness he
or she may be involuntarily committed to the care and custody of a county
department of community programs for appropriate treatment.

Currently, one of the five standards of dangerousness for emergency detention
and involuntary civil commitment terminates on December 1, 2001. That standard,
known as the “fifth standard”, requires that a person, because of mental illness,
either evidence the incapability of expressing an understanding of the advantages
and disadvantages of and alternatives to accepting a particular medication or
treatment after these have been explained to him or her or evidence substantial
incapability of applying an understanding of those advantages, disadvantages and
alternatives to his or her mental illness in order to make an informed choice as to
whether to accept or refuse medication or treatment. The person also must evidence
a substantial probability, as demonstrated by both his or her treatment history and
recent acts or omissions, that he or she needs care or treatment to prevent further
disability or deterioration. Lastly, the person must evidence a substantial
probability that he or she will, if left untreated, lack services necessary for his or her
health or safety and suffer mental, emotional or physical harm that will result in
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either the loss of his or her ability to function independently in the community or the
loss of cognitive or volitional control over his or her thoughts or actions.

Under current law, the attorney general or his or her designee must review an
emergency detention that is made under the fifth standard before the detention
takes place or within 12 hours after. Ifthe attorney general or designee disapproves
or fails to act with respect to the proposed detention, it may not be carried out; if the
attorney general or designee disapproves or fails to act with respect to an actual
emergency detention, the detained person must be released. The attorney general
or designee also must review a petition for involuntary commitment that is based on
the fifth standard before the petition is filed with a court or within 12 hours after the
filing. If the attorney general or designee disapproves or fails to act with respect to
a proposed petition, the petition may not be filed; if the attorney general or designee
disapproves or fails to act with respect to a filed petition, the subject of the petition,
if he or she has been detained under the petition, must be released and the petition
is void. These provisions do not apply if the attorney general or designee makes a
finding that a court of competent jurisdiction in this state, in a case challenging the
constitutionality of the fifth standard, has upheld the constitutionality.

Currently, the inpatient treatment of a person who is involuntarily committed
under the fifth standard may not be more than 30 days, unless the person violates
a condition of outpatient treatment. Medication and treatment may be administered
without the consent of the person if a court finds probable cause to believe that the
person meets the fifth standard and if the court finds at the final commitment
hearing that the standard is met.

Currently, the files and records of court proceedings for involuntary
commitment of individuals are closed except to the individual or to other persons
with the individual’s informed consent and, without the individual’s consent, to the
individual’s attorney or guardian ad litem in order that the attorney or guardian ad
litem may prepare for certain proceedings with respect to the individual. Treatment
records of an individual are confidential and may be released without the informed
written consent of the individual only to certain persons or under certain
circumstances. An individual’s counsel or guardian ad litem may have access to the
treatment records, without informed consent, at any time, without limitation, in
order to prepare for proceedings with respect to the individual; access by the counsel
for the interest of the public without informed consent, however, is restricted to those
treatment records concerning the admission, detention or commitment of an
individual who is presently admitted, detained or committed.

This bill eliminates the fifth standard for emergency detention. The bill also
eliminates the December 1, 2002, termination of the fifth standard for involuntary
civil commitment of persons with mental illness.

The bill eliminates the opportunity for the filing of a petition for involuntary
commitment of persons under the fifth standard of dangerousness before review and
approval by the attorney general or his or her designee has been obtained; under the
bill, no petition for involuntary commitment of an individual under the fifth standard
of dangerousness may be filed unless the attorney general or his or her designeg has
reviewed and ¢/l approved @ BEitE o talin oD saliaietiill-respctrs
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The bill provides access by the counsel for the interests of the public to an
individual’s files and records of court proceedings and to the individual’s treatment
records, to the same extent that the individual’s attorney or guardian ad litem have
the access.

For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill. ‘

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SEcTION 1. 51.15 (1) (a) (intro.) of the statutes is amended to read:

51.15 (1) (a) (intro.) A law enforcement officer or other person authorized to
take a child into custody under ch. 48 or to take a juvenile into custody under ch. 938
may take an individual into custody if the officer or person has cause to believe that
such individual is mentally ill or;-except-as-provided-in-subd-5 is drug dependent
or developmentally disabled, and that the individual evidences any of the following:

SECTION 2. 51.15 (1) (a) 5. of the statutes is repealed.

SECTION 3. 51.15 (1) (c) of the statutes is repealed.

SECTION 4. 51.15 (4) (a) of the statutes is amended to read:

51.15 (4) (a) In counties having a population of 500,000 or more, the law
enforcement officer or other person authorized to take a child into custody under ch.
48 or to take a juvenile into custody under ch. 938 shall sign a statement of
emergency detention which shall provide detailed specific information concerning

the recent overt act, attempt or threat to act or omission on which the belief under

~ sub. (1) is based and the names of the persons observing or reporting the recent overt

act, attempt or threat to act or omission. The law enforcement officer or other person
is not required to designate in the statement whether the subject individual is
mentally ill, developmentally disabled or drug dependent, but shall allege that he or

she has cause to believe that the individual evidences one or more of these conditions
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The law enforcement officer or other person shall deliver, or cause to be delivered,
the statement to the detention facility upon the delivery of the individual to it.

SECTION 5. 51.15 (5) of the statutes is amended to read:

51.15 (5) DETENTION PROCEDURE; OTHER COUNTIES. In counties having a
population of less than 500,000, the law enforcement officer or other person
authorized to take a child into custody under ch. 48 or to take a juvenile into custody
under ch. 938 shall sign a statement of emergency detention which shall provide
detailed specific information concerning the recent overt act, attempt or threat to act
or omission on which the belief under sub. (1) is based and the names of persons
observing or reporting the recent overt act, attempt or threat to act or omission. The
law enforcement officer or other person is not required to designate in the statement
whether the subject individual is mentally ill, developmentally ‘disabled or drug
dependent, but shall allege that he or she has cause to believe that the individual
evidences one or more of these conditions if-sub—(1{a)1;2;3-or4-is-believed-or
mental illness, if sub-(1)(a) 5-is-believed. The statement of emergency detention
shall be filed by the officer or other person with the detention facility at the time of
admission, and with the court immediately thereafter. The filing of the statement
has the same effect as a petition for commitment under s.. 51.20. Whén, upon the
advice of the treatment staff, the director of a facility specified in sub. (2) determines
that the grounds for detehtion no longer exist, he or she shall discharge the
individual detained under this section. Unless a hearing is held under s. 51.20 (7)
or 55.06 (11) (b), the subject individual may not be detained by the law enforcement
officer or other person and the facility for more than a total of 72 hours, exclusive of

Saturdays, Sundays and legal holidays.
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SECTION 6. 51.20 (1) (a) 2. e. of the statutes is amended to read:

51.20 (1) (a) 2. e. For an individual, other than an individual who is alleged to
be drug dependent or developmentally disabled, after the advantages and
disadvantages of and alternatives to accepting a particular medication or treatment
have been explained to him or her and because of mental illness, evidences either
incapability of expressing an understanding of the advantages and disadvantages of
accepting medication or treatment and the alternatives, or substantial incapability
of applying an understanding of the advantages, disadvantages and alternatives to
his dr her mental illness in order to make an informed choice as to whether to accept
or refuse medication or treatment; and evidences a substantial probability, as
demonstrated by both the individual’s treatment history and his or her recent acts
or omissions, that the individual needs care or treatment to prevent further
disability or deterioration and a substantial probability that he or she will, if left
untreated, lack services necessary for his or her health or safety and suffer severe
mental, emotional or physical harm that will result in the loss of the individual’s
ability to function independently in the community or the loss of cognitive or

volitional control over his or her thoughts or actions. The probability of suffering

" severe mental, emotional or physical harm is not substantial under this subd. 2. e.

if reasonable provision for the individual’s care or treatment is available in the
community and there is a reasonable probability that the individual will avail
himself or herself of these services or if the individual is appropriate for protective
placement under s. 55.06. Food, shelter or other care that is provided to an individual
who is substantially incapable of obtaining food, shelter or other care for himself or
herself by any person other than a treatment facility does not constitute reasonable

provision for the individual’s care or treatment in the community under this subd.
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2. e. Theindividual’s status as a minor does not automatically establish a substantial

probability of suffering severe mental, emotional or physical harm under this subd.

SECTION 7. 51.20 (1) (ad) 1. of the statutes is amended to read:

51.20 (1) (ad) 1. If a petition under par. (a) is based on par. (a) 2. e., the petition
shall be reviewed and approved by the attorney general or by his or her designee prior
to or-within-12 hours-after the time that it is filed. If the attorney general or his or
her designee disapproves or fails to act with respect to the petition, the petition may

not be filed.

SECTION 8. 51.20 (1) (ad) 8. of the statutes is repealed.

SECTION 9. 51.20 (10) (cm) 1. of the statutes is fenumbered 51.20 (10) (cm) and
amended to read:

51.20 (10) (cm) Prior to or at the final hearing, for individuals for whom a
petition is filed under sub. (1) (a) 2. e., the county department under s. 51.42 or 51.437
shall furnish to the court and the subject individual an initial recommended written
treatment plan that contains the goals of treatment, the type of treatment to be
provided and the expected providers. The treatment plan shall address the
individual’s needs for inpatient care, residential services, community support
services, medication and its monitoring, case management, and other services to
enaBle the person to live in the community upon release from an inpatient facility.
The treatment plan shall contain information concerning the availability of the

needed services and community treatment providers’ acceptance of the individual
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_into their programs. The treatment plan is only a recommendation and is not sﬁbject

to approval or disapproval by the court. Failure to furnish a treatment plan under
this subdivision paragraph does not constitute grounds for dismissal of the petition
unless the failure is made in bad faith.

SECTION 10. 51.20 (10) (cm) 2. of the statutes is repealed.

SECTION 11. 51.20 (13) (g) 2d. c. of the statutes is repealed.

SEcTION 12. 51.30 (3) (b) of the statutes is aménded to read:

51.30 (3) (b) An individual’s attorney or guardian ad litem and the counsel for
the interests of the public shall have access to the files and records of the court
proceedings under this chapter without the individual’é consent and without
modification of the records in ‘order to prepare for involuntary commitment or
recommitment proceedings, reexaminations, appeals, or other actions relating to
detention, admission or commitment under this chapter or ch. 971 or 975.

SECTION 18. 51.30 (4) (b) 11. of the statutes is amended to read:

51.30 (4) (b) 11. To the subject individual’s counsel or guardian ad litem and
the counsel for the interests of the public, without modification, at any time in order
to prepare for involuntary commitment or recommitment proceedings,
reexaminations, appeals or other actions relating to detention, admission,
commitment or patients’ rights under this chapter or ch. 48, 971 or 975.

SECTION 14. 51.30 (4) (b) 14. of the statutes is repealed.

SEcCTION 15. 51.61 (1) (g) 3m. of the statutes is amended to read:

51.61 (1) (g) 3m. Following a final commitment order for a subject individual
who is determined to meet the commitment standard under s. 51.20 (1) (a) 2. e., the

court shall issue an order permitting medication or treatment to be administered to
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the individual regardless of his or her consent. This-subdivision-dees-not-apply-after

SEcCTION 16. 165.017 (1) of the statutes is repealed.

SECTION 17. 165.017 (2) of the statutes is amended to read:

165.017 (2) The attorney general or his or her designee shall review and
approve or disapprove all proposed petitions er——pet;t}ens for commitment of
individuals as specified under s. 51.20 (1) (ad) 1.

SEcTION 18. 165.017 (3) of the statutes is repealed.

SECTION 19. 165.017 (5) of the statutes is repealed.

SECTION 20. 1995 Wisconsin Act 292, section 5 is repealed.

SECTION 21. 1995 Wisconsin Act 292, section 12 is repealed.

SECTION 22. 1995 Wisconsin Act 292, section 14 is repealed.

SECTION 23. 1995 Wisconsin Act 292, section 16 is repealed.

SECTION 24. 1995 Wisconsin Act 292, section 20 is repealed.

SECTION 25. 1995 Wisconsin Act 292, section 22 is repealed.

SECTION 26. 1995 Wisconsin Act 292, section 24 is repealed.

SECTION 27. 1995 Wisconsin Act 292, section 28 is repealed.

SECTION 28. 1995 Wisconsin Act 292, section 30 is repealed.

SECTION 29. 1995 Wisconsin Act 292, section 30h is repealed.

SECTION 30. 1995 Wisconsin Act 292, section 32 is repealed.

SECTION 81. 1995 Wisconsin Act 292, section 37 (1) is repealed.

SECTION 32. 1997 Wisconsin Act 35, section 141 is repealed.

SECTION 338. 1997 Wisconsin Act 35, section 144 is repealed.

SECTION 384. 1997 Wisconsin Act 35, section 147 is repealed.

SECTION 35. 1997 Wisconsin Act 85, section 605 (1) is repealed.
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SECTION 36. Nonstatutory provisions; health and family services.

(1) FIFTH STANDARD FOR EMERGENCY DETENTION AND CIVIL COMMITMENT. The
repeal of 1995 Wisconsin Act 292, sections 5, 12, 14, 16, 20, 22, 24, 28, 30, 30h, 32 and
37 (1), and the repeal of 1997 Wisconsin Act 35, sections 141, 144, 147 and 605 (1),
by this act apply notwithstanding section 990.03 (3) of the statutes.

(END)
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15 (1) (a) 5 51 15 (1) (c), 51 20 (1) (ad) 3., 51 20 (10) (cm)

o renumber and amend 51 20 (10) (cm) 1 to amend 5L 15 (1) (a) (intro.), i

51. 15 (4) (a), 51. 15 (5), 51 20(1) (a) 2. e, 51 20 (1) (ad) 1,51 30 (3) (b) 51.30 4

(b) 11 51 61 (1) (g) 3m and 165 017 (2) of the statutes, and to aﬂ'ect 1995
.Wlsconsm Act 292 sectlon 5, 1995 Wlsconsm Act 292 sectlon 12, 1985

Wisconsin Act 292, section 14, 1995 Wlsconsm Act 292 sectlon 16, 1995 .
Wisconsin Act 292, sectmn 20, 1995 W1sconsm Act 292 sectlon 22, 1995
Wlsconsm Act 292 section 24, 1995 Wisconsin Act 292, section 28, 1995
Wisconsin Act 292, sectlon 30, 1995 Wisconsin Act 292, section 30h, 1995
WISCOIISID Act 292 sectmn 32, 1995 Wisconsin Act 292, sectlon 37 (1), 1997
Wlsconsm Act 35, section 141, 1997 Wisconsin Act 35, section 144, 1997
Wisconsin Act 35, section 147 and 1997 Wisconsin Act 35, section 605 (1);

relating to: eliminating emergency detention under the fifth standard of

,QRB-sszy# f’;
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dangeréus_i;ess; 'eliminating "}t"e;rmihat;ip.n‘bf ihvplﬁ@t}irybiiiil commltments L
under t_h{eﬁﬂ:h stéﬁdardivdf; QgpgefduSheSS, permlttmg only, vpeﬁtiéns éﬁprové,d .

by the attdrriey getxéi‘aii té) beﬁledf“orinvoluntary c1v1l commltment ixﬁ_déi the =
fifth standard of i&éhgemﬁénégé and providi_'n'gi ‘la‘ccé‘sus by tﬁe counsel for the o
. inferésf.s 'Qf i;he" pnblié ﬁb court v'l"ét::_orcilts and treatr@eﬁt_ records of bpe'rson’s .
receiving services fd_‘r mental .illlness;dévelopm‘e,rztal jdvisébilit_ie's, 91¢pholisx_ii or

- drug'depei;dence. o

o Aﬁalysis by the Legtslatwe "Réferéri.ce Bureau I
. Under current law, a person who is believed to be mentally ill and a proper-

_ subject for treatment and who evidences certain acts, omissions or other behavior

that indicate that he or she satisfies at least one of five standards of dangerousness
may be detained on an emergency basis and transported to and detained and treated '
in a mental health treatment facility. A petition signed by three others may be
brought against the detained person alleging that the detained person is mentally

' ill, is a proper subject for treatment and is dangerous because he or she meets a

standard for involuntary civil commitment. (Emergency detention is not, however,
a prerequisite to bringing such a petition; it can be brought against any person.) If
such a petition isfiled with a court, the subject of the petition must be given ahearing
to determine if there is probable cause sufficient to support the petition’s allegations.
If a court finds probable cause, a final hearingon commitment must be held, and if,
again, the person is found to have satisfied one of the standards of dangerousnesshe

“or she may be involuntarily committed to the care and custody of a_county
- department of community programs for appropriate treatment.

"~ Currently, one of the five standards of dangerousness for emefgency detention
and involuntary civil commitment terminates on December 1, 2881, That standard,
known as the “fifth standard”, requires that a person, because © mental illness,
either evidence the incapability of expressing an understanding of the advantages
and disadvantages of and alternatives to accepting a particular medication or

- treatment after these have been explained to him or her or evidence substantial

incapability of applying an understanding of those advantages, disadvantages and
alternatives to his or her mental illness in order to make an informed choice as to
whether to accept or refuse medication or treatment. The person also must evidence
a substantial probability, as demonstrated by both his or her treatment history and
recent acts or omissions, that he or she needs care or treatment to prevent further
disability or deterioration. Lastly, the person must evidence a substantial
probability that he or she will, if left untreated, lack services necessary for his or her
health or safety and suffer mental, emotional or physical harm that will result in
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~ e1ther the loss.of his or her ablhty to functlon mdependently inthe commumty or the :
loss of cognitive or volitional control over his or her. thoughts oractions. - :

-+ . Undercurrent law, the attorney general or his or her designee must review an
emergency detention that is made under the fifth standard before the detention

-takes place or within 12 hours after. If the attorney general or deslgnee disapproves -

~or fails to act with respect to the proposed detention, it may not be carried out; if the.

- attorney general or designee disapproves or fails to act with respes,t to an actual
emergency detention, the detained person must be released. The attorney general

- ordesigriee also must review a petition for involuntary commitment thatisbasedon

the fifth standard before the petition is filed with a court or within 12 hoursafterthe -
filing. If the attorney general or designee disapproves or fails to act with respect to

a proposed petition, the petition may not be filed; if the attorney general or designee -
disapproves or fails to act with respect to a filed petition, the subject of the petition,
if he or she has been detained under the petition, must be released and the petition
is void. These provisions do not apply if the attorney general or demgnee makes a
finding that a court of competent jurisdiction in this state, in a case challengmg the _
constitutionality of the fifth standard, has upheld the constitutionality. 1
- Currently, the inpatient treatment of a person who is involuntarily committed .
~ under the fifth standard may not be more than 30 days, unless the person violates
- acondition of outpatient treatment. Medication and tréeatment may be administered
without the consent of the person if a court finds probable cause to believe that the
. person meets the fifth standard and if the court ﬁnds at the f'mal commltment
hearing that the standard is met. v

Currently, the files and records of court pmceedmgs for mvoluntary ,
commitment of individuals are closed except to the individual or to other persons
with the individual’s informed consent and, without the individual’s consent, to the
individual’s attorney or guardian ad litem in order that the attorney or guardianad

litem may prepare for certain proceedings with respect tothe individual. Treatment -

records of an individual are confidential and may be released without the informed -

written consent of the individual only to certain persons or under certain
circumstances. An individual’s counsel or guardian ad litem may have access to the
treatment records, without informed consent, at any time, without limitation, in
order to prepare for proceedings with respect to the individual; access by the counsel
for the interest of the public without informed consent, however, is restricted tothose
treatment records concerning the admission, detention or commltment of an
individual who is presently admitted, detained or committed. : .

This bill eliminates the fifth standard for emergency detention. The bill also
eliminates the December 1, 2002, termination of the fifth standard for involuntary
civil commitment of persons with mental illness.

The bill eliminates the opportunity for the filing of a petition for involuntary
commitment of persons under the fifth standard of dangerousness before review and
approval by the attorney general or his or her designee has been obtained; under the
bill, no petition for involuntary commitment of an individual under thefifth standard
of dangerousness may be filed unless the attorney general or his or her designee has
reviewed and approved it.
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SEG'I'ION 6. 51 20 (1) (a) 2 e. of the statutes 1s amended to read

5 1. 20 (1) (a) 2 e For an 1nd1v1dua1 other than"an ndmdua! who 1sfa11eged to

.be drug dependent or developmentally dlsabled ai'ter the advantages and
- dlsadvantages of‘ and alternatxvés to acceptlng a partxcular mechcatlon or treatment o

s : have been explamed to hlm or her and because of mental 1llness, evldences e1ther o

s '(%

_’ _es and dlsadvantages of

acceptlng medlcatxon or treatment and the altematlves, or substantlal mcapab1hty

" of applymg an understandmg bf‘ the adVantages, dlsadvantages and altematlves to o

his or her mental 1llness in order to make an mformed choace as to whether to accept -

. or refuse medlcatlon or treatment and ewdences a substant1a1 probab1hty, as

' demonstrated by both the 1nd1v1dual’s treatment hlltOl‘y and hls or her recent acts '

or om1ss1ons that the 1nd1v1dual needs care or treatment to prevent further _

| dlsablhty or detenoratxon and a substantlal probablhty that he or she w111 if left :

| untreated lack semces necessary for his or her health or safety and suffer severe

mental emotional or phys1cal harm that w1ll result m the loss of the 1nd1v1dual’

ability to functlon 1ndependent1y m the commumty or the loss of cogmtlve or '

. vohtlonal control over his or her thoughts or actlons The probablhty of suﬁ'enng‘

severe mental emotlona.l or phys1cal harm is not substantlal under this subd 2 e.
if reasonable provision for the 1nd1v1duals care or treatment is avallab.le in the
community and there is a reasonable probability that the ind_iiri'dnal will avail

himself or herself of these services or if the individual is appropriate for protective

| placement unders. 55.06. Food, shelter or other care thatis provided toan individual

~ who is substantially 1ncapable of obtaining food, shelter or other care for himself or

herself by any person other than a treatment facility does not constitute reasonable

provision for the individual’s care or treatment in the community under this subd.
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2» e. The mdmdual’s status as a mmor does nat automatmally estabhsh asubstant1a1 ‘s

probablhty of suffermg severe mental emotlonal or physlcal harm under thlS subd

SECTION 7. 51 20 (1) (ad) 1 of the statutes 1s amended to read _

| 51 20 (1) (ad) 1 Ifa petltmn under par (a) is based on par (a) 2, e, the pet1t1on ‘
shall be rewewed and approved by the attorney general or by hlS or her desrgnee pnor

| to er-wsthm—la-heurs-a&w the tlme that 1t is ﬁled If the attorney general or hls or

her desxgnee dlsapproves or falls to act thh respect to the pet1t10n the petltlon may B

SECTION 8. 51 20 (1) (ad) 3. of the statutes is repealed

‘:‘k\

- SECTION 9. 51.20 (10) (cm) 1. of the statutes is renumbered 51. 20 (10) (cm) and

, amended to read:

| 51 20 (10) (cm) Prwr to or at the final hearmg, for mdmduals for whom a
petltlon isfiled under sub (1) (a)2 e., the county department unders 51.420r51. 437
shall furmsh to the court and the subJect 1nd1v1dual an mltlal recommended wrltten N
treatment plan that contains the goals of treatment, the type of treatment to be
provided and the expected prowders The treatment plan shall address the
individual’s needs for inpatient care, residential services, community support
services, medication and its monitoring, case management, and other services to
enable the person to live in the community upon release from an mpatlent facility.
The treatment plan shall contain 1nformat10n concerning the avaﬂabﬂxty of the

needed services and community treatment providers’ acceptance ‘of the individual
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' -mtothelrprograms The treatment plan 190niyarecommendatmn and is notsubject ey

. -to approval or dlsapproval by the court Fallure to furmsh a treatment plan under .

thls £

h does not constltute grounds for dlsmlssal of the pet1t10n : o

) unless the fallure 1s made in bad fa1th

'. - 'SECT.[ON 10. 51 20 (10) (cm) 2. of the statutes is repealed. s

o SECTION 11. 51 20 (13) (g) 2d c of the statutel is repealed
oo _.,SECTION 12 51 30 (3) (b) of the statutes is amended to read
51. 30 (3) (b) An mdmdual attorney or guardlan ad htem amthe_qmselio_

: / the i tms 8 Qf the p_ub],;g shall have access to the files and records of the court

' .‘-‘proceedmgs under th1s chapter w1thout the md1v1duals consent and w1thout |
: modlﬁcatlon of the records m order to prepare for mvoluntary commltment or
: recomm1tment proceedmgs, reexammatlons, appeals, or other actlons relatmg to v' v

‘_ detentlon admlsslon or commltment under thls chapter or ch 97 1 or 97 5.

SECTION 13. 51 30 4) (b) 11. of the statutes is amended to read

51 30 (4) (b) 11. To the sub,)ect 1nd1v1dual counsel or guardlan ad htem an_d '
Wﬂeﬂuﬁh@m without maodification, at any t1me in order |
to prepare for mvoluntary commltment or recommltment proceedmgs,
reexammatlons, appeals or other actions relatmg to detentlon, adlmsslon
commitment or patients’ rights under this chapter or ch._ 48, 971 or 975.

SECTION 14. 51.30 (4) (b) 14. of the statutes i repealed.

SEcTION 15. 51.61 (1) () 3m. of the statutes is amended to read:

51.61 (1) (g) 3m. Following a final commitment order for a subject individual
who is determined to meet the commitment standard under s. 51.20 (1) (a) 2. e., the

court shall issue an order permitting medication or treatment to be administered to
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SEG’IION 16.. 165 017 (1) of the statutes is repealed

SEcmN 17.. 165 017 @) of the statutes is amended to read -

165, 017 (2) The attqrney general or hxs or her deslgnee shall review and. v
approve or. d1sapprove all proposed petltlons er—-petitiens for comm1tment of,}”,',

o 1nd1v1duals as speclﬁed under 8. 51 20 (1) (ad) 1

SEchN 18. 165 017 (3) of the statutes is repealed

. 'SE_GTIQN 19. 165 017 (5) of the statutes 1s repealed
Sl;c'i!on 20. 1995 WlSCOIlSln Act 292 sectxon 5 is repealed |
Sl‘-;’(_ﬁﬂoﬁ 21. 1995 Wlsconsm Act 292 sectlon 12i is repealed;__;_ e

- SECTION 22 1995 Wisconsin Act 292 sectlon 14i 1s repealed. = R
SECTION 2. 1995 Wisconsin Act 292, section 16 is repealed.
SE¢TI_6N 24. 1995 Wlseonsm Act 292 sectlon 20 is repealed.

- | S_E_'c'l',I‘ON"25. 1995 Wlsconsm Act 292 sectlon 22 is repealed.
| SEGﬁON ~26. ‘- 1995 Wlsconsm Act 292 sectlon 24 is repealed.

.SﬁcnON 27. 1995 Wlseonsm Act 292, section 28 is repealed.

- SECTION 28.

SECTION 29.

~ SECTION 30.

.SECTION 31.

SECTION 32.
SECTION 33.
SECTION 34.

SEcTION 35.

1995 Wisconsin Act 292, section 30 is repealed.
1995 Wisconsin Act 292, section 30h is fepea;ed.
1995 Wisconsin Act 292, section,32'is repealed.v
1995 Wisconsin Act 292, section 37 (1) is repealed.
1997 Wiscenain .Act 35, section 141 is repealed.
1997 Wisconsin Act 35, section 144 is repealed.
1997 Wisconsin Act 85, section 147 is repealed.
1997 Wisconsin Act 35, section 605 (1) is repealed.
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SEcnon 36. Nonstatutory prov:smns, health a“nﬂ famxly sei-vwes. cfj |

) FIFTH STANDARD FOB EMERGENCY DETENTION AND crvn. COMW’I'MEN’](/ The .

‘ repeal of 1995 WlsconsmAct 292, sect10ns5 12, 14 18, 20 22, 24 28, 30 30h 32 and

37 (1) and the repeal of 1997 Wlsconsm Act 35, sectlons 141 144 147 and 605 (1) -
by this act apply notmthstandmg sectlon 990. 03 (3) of the statutes
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