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- ROGER BRESKE

STATE SENATOR

Capitol Address: 12th District Home Address:
State Capitol 8800 Hwy. 29
P.O. Box 7882 L= Eland, W1 54427

Madison, W1 53707-7882 (715) 454-6575

(608) 266-2509

Legislative Hotline:
1 (800) 362-9472

MEMORANDUM

January 11, 2000

TO: Robert Nelson, Senior Agforney

Legislative Reference Byreau
FR: Vaughn L. Vance for

Senator Roger Breske
RE: Tribal Court Venue Amendfent
Roger is requesting that you draft legislation to amend Wis. §938.185 Stats. related to
tribal court venues. This proposal would retain tribal court jurisdiction for juveniles
while placed in state facilities. It is Roger’s intent that the counties in which the juvenile
facilities are located would retain the first option to prosecute for offenses committed
during the term of their incarceration. Suggested language follows:

938.185 Venue
(ab) Notwithstanding paragraph (a) above, in the case where, at the time of the offense,
the juvenile is under the supervision of the State Department of Corrections pursuant to
an order from the Tribal Court of a federally recognized Indian Reservation, an
agreement between the Department of Corrections and said Tribe, venue shall not be in
the County of residence if a delinquency petition has been filed in the Tribal Court
regarding this offense.

I have also attached some relevant background information prepared by the Menominee
Indian Tribe of Wisconsin. As always, please feel free to give me a call at 266-2509
should you have any questions or concerns.

‘:5 Recycled paper
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MENOMINEE INDIAN TRIBE OF WISCONSIN

P.0O. Box 910
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January 10, 2000

Joseph Strohl
Government Relations
44 E. Mifflin St.

Suite 805

Madison, WI 53703

RE: JURISDICTION REGARDING MENOMINEE JUVENILES

Dear Joe:

Under State law a delinquency matter can be tried either in the county where the
delinquent offense took place, or in the county where the juvenile resides. When a
Menominee juvenile is placed outside the Reservation by Tribal Court order, that
juvenile is subject to the laws of the State of Wisconsin,

As an example, a Manominee juvenile placed in Lincoin Hills pursuant to Tribal Court
order who commits a battery may be prosecuted, under State law, in either Lincoin
County or Menominee County. The Tribe could also prasecute the juvenile under
Tribal law. The Tribe would like to see this changed so that the juvenile could not be
prasecuted in Menominee County unless the Tribe chose not to act. The Tribe believes
that prasecution in Menominee County serves no good purpose.

One way to accomplish the goal stated above would be an amendment to the State
statutes as follows:

838.185 Venue
/ (ab) Notwithstanding paragraph (a) above, in the case where, at
the time of the offense, the juvenile is under the supervision of the

State Department of Corrections pursuant to an order fram the
Tribal Court of a federally recognized Indian Reservation, and an
agreement between the Department of Correctians and said Tribe,
venue shall not be in the County of residence if a delinquency
petition has been filed in the Tribal Court regarding this offense.

The Tribe is not looking for exclusive jurisdiction regarding this type of offense.
Jurisdiction would be concurrent with the State. The above amendment would still
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allow prosscution in the county where the incident occurred, but prosecution would not
take place in the county of residence, unless the Tribe failed to prosecute.

I do not believe it is proper to amend 938.185, Wis. Stats. to add Tribal Court as a
venue choice. The Tribe and the State are separate sovereigns. The State can only
grant venue to its various subdivisions, not to a separate sovereign.

Although at this time | believe that the Menominee Tribe is the anly Wisconsin Tribe

which has an agreement with the Department of Corrections, it is possible that in the . Rp
future other Tribes may seek such an agreement. Even though the other Wisconsin e né
Tribes are subject to Public Law 280, they still have the power to prosecute Indians on ny b
their reservation for criminal or delinquent acts. Therefore, the proposed amendment is | % MY
not necessarily specific to the Menominee Tribe. 1¢ O

This proposed amendment could be changed as follows in order to broaden it beyond n S 'S
the scope of juveniles under the supervision of the Department of Corrections: “

838.185 Venue
(ab) Notwithstandi Qé raph (a) above, in the case
where the juvenile dian residing within the borders of >
a federally recognized /Indian Reservation, or on land owned )

by the United States in trust for a federally recognized Indian f\f))
Tribe, venue shall not be in the County of resitlence if a
delinquency petition has been filed in the Tribal Court

regarding this offense.

This amendment would effect a Menominee juvenile who lived on the reservation if said
juvenile was arrested for a crime off the reservation regardless as to the reason why the

juvenile was off the reservation.

| am meeting with Mary Husby tomorrow regarding this issue and will contact you with
her comments. If you have any questions, please give me a call at (715) 799-5194.

Sincerely, \

@?\NM

R. Wilhelmi
Asst, Program Attorney

c. Mary Husby, Tribal Social Services
File
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UNOFFICIAL TEXT

Chapter 938
938.185

938.185

938.185 Venue.

938.185(1)

(1) Subject to sub. (3), venue for any proceeding under ss. 938.12, 938.125, 938.13, 938.135 and
938.18 may be in any of the following:

938.185(1)(a)
(a) The county where the juvenile resides.

938.185(1)(b)
(b) The county where the juvenile is present.

938.185(1)(c)
(c) In the case of a violation of a state law or a county, town or municipal ordinance, the county

where the violation occurred, except that in that case the court of the county where the violation
occurred may, after the juvenile is adjudged delinquent, transfer the proceeding to the county where
the juvenile resides for disposition, if the court of the county of residence agrees to that transfer.

938.185(2)
(2) Venuc for any proceeding under s. 938.363 or 938.365 shall be in the county where the

dispositional order was issued, unless the juvenile's county of residence has changed, or the parent of
the juvenile has resided in a different county of this state for 6 months. In either case, the court may,
upon a motion and for good cause shown, transfer the case, along with all appropriate records, to the
county of residence of the juvenile or parent.

938.185(3)
(3) Venue for a proceeding under s. 938.12 or 938.13 (12) based on an alleged violation of s. 301.45

(6) may be in the juvenile's county of residence at the time that the petition is filed or, if the juvenile
does not have a county of residence in this state at the time that the petition is filed, any county in

which the juvenile has resided while subject to_s. 301.45.

938.185 - ANNOT.
History: 1995 a. 77, 352, 440.

938.185 - ANNOT.
Venue becomes an issue only in the event that it is contested. It is not an element of the crime

charged. The county where a juvenile "resides" is the county of domicile. The county where a
Juvenile "is present” is the county where the child is present at the time a petition is filed. Statev.
Corey J. G. 215 Wis. 2d 394, 572 N.W.2d 845 (1998).

SUBCHAPTER IV

HOLDING A JUVENILE IN CUSTODY

.../om isapi.dll?clientID=73930&hitsperheading=on&infobase=stats.nfo&jump=938.185&softnral/11/00



Capitol Address:

State Capitol

P.O. Box 7882

Madison, W1 53707-7882
(608) 266-2509

Legislative Hotline:
1 (800) 362-9472

January 12, 2000

TO: Robert Nelson, Senior Attorney
Legislative Reference
FR: Vaughn L. Vance for
Senator Roger Breske
RE: Tribal Court Venue Amendme

ROGER BRESKE

STATE SENATOR
12th District

MEMORANDUM

- Modification

Home Address:
8800 Hwy. 29
Eland, W1 54427
(715) 454-6575

Please find attached revised language for the tribal venue amendment that I have
previously contacted you about. I would appreciate it if you would substitute the
attached language for that which I had previously forwarded to you.

As always, please feel free to give me a call with any questions or concerns that you may
have regarding this request.

-~
& Recycled paper
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$38.186 Venue

(ab) Notwithstanding paragraph (a) ahove, in the case
where, at the time of the offense, the juvenile Is under the
supervision of the State Department of-Corractions pursuant
ta an arder from the Tribal Gourt of a federally recognized
Indian Reeervation, and an agreement between the
DspartmsntﬂFeumcﬂDﬂ‘ and said Tribe, venus shall not
be in the County of residence if a delinquency petition has
peen filed in the Tribal Court regarding this offense. Under
thesa circumstances the Cireuit Court in the County where
ihe offense took place may transfer to the appropriate Tribal
Court any proceading involving said offense.
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; relating to: venue for a delinquency proceeding involving an
American Indian juvenile who is alleged to have committed a delinquent act
while under the supervision of the department of corrections under an order of

a tribal court and an agreement between the department of corrections and the

governing body of an American Indian tribe or band. @

Analysis by the Legislative Reference’ Bure

county where the juvenile is present or the county wliere the violg#ior occurred. This
bill prohibits venue for a delinquency proceeding{based ondghy allegation that an
American Indian juvenile has committed a delinquent act{from b1?1§in the county

where the juvenile resides if at the time of the delinquent'act the juvenile is under
the supervision of the department of corrections (DOC) under an order of the tribal
court of a federally recognized American Indian tribe or band in this state and an - g

agreement between DOC and the governing body of the tribe or band and
delinquency petition relating to the delinquent act has been filed in the tribal cour

that has jurisdiction over the juvenile. In that situation, the court of the county

where the violation occurred or where the juvenile is present may transfer any
delinquency proceeding in that court to the tribal court that has jurisdiction over

juvenile.
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For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SeEcTION 1. 938.185 (1) (intro.) of the statutes is amended to read:

938.185 (1) (intro.) Subject to sub- subs. (2), (3) and (4), venue for any
proceeding under ss. 938.12, 938.125, 938.13, 938.135 and 938.18 may be in any of

the following:

History: 1995 a. 77, 352, 440.

SECTION 2. 938.185 (4) of the statutes is created to reajlz

938.185 (4) (a) Venue for a proceeding under s. 938.12 based on an allegation
that an American Indian juvenile has committed a delinquent act may not be in the
county where the juvenile resides if all of the following apply:

1. At the time of the delinquent act the juvenile is under the supervision of the
department under an order of the tribal court of a federally recognized American
Indian tribe or band in this state and an agreement between the department and the
governing body of the tribe or band.

2. A delinquency petition relating to the delinquent act has been filed in the
tribal court that has jurisdiction over the juvenile.

(b) If an American Indian juvenile commits a delinquent act and par. (a) i./and
2.‘/alpplies, the court of the county where tﬁe violation occurred or where the juvenile
ié present may transfer any proceeding under s. 938.12/ in that court to the tribal

court that has jurisdiction over the juvenile.

SEcTION 3. Nonstatutory provisions.
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SECTION 3

(1) TRIBAL COURT VENUE IN DELINQUENCY CASES. This act first applies to
delinquent acts committed on the effective date of this subsection.

(END)
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