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JULTZ
'Senator

January 4, 2000

Senator Kevin Shibilski .
Attn: Aaron Nuutinen
Room 10 South S

State Capitol

Madison, WI

»

Dear Senator Shibilski,

d your conversation with my constituent Mr.

Per conversations between our staff, an
David Ladd of Dodgeville Wisconsin, find attached pertinent information including;

taining comments and suggested language revisions related to this

v A two page facsimile con
Schley Nato of the Environmental Defense Fund.

issue, generated by Terry

morandum authored by Mark Patronski and Dated December

v A Legislative Council Staff Me
6%, 1999 discussing the cusrent “Limitations on Appointments to the Natural Resources

Board”.

lling to request 4 draft of these proposed

It is my understanding that you would be wi
an Assembly Companion.

changes. Representative Freeseis willing to do

if we expect that this proposal be considered during the spring

As time is of the essence
facilitate drafting, introduction and a

session, please let me or my staff know what we can do to
timely hearing in Senator Clausing’s committee.

Thank you for your assistance on this important matter.

¢st regards

Dale W. Schultz
17® Senate District

Member: Joint Committee on Finance

State Capitol, P.O. Box 7862, Madison, WI 58707-7882
OFFICE: 608-266-0703 - HOME: 608-647-4614
CALL TOLL-FREE: 1-800-878-8008
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WisconsiN LEGIATIVE COUNCIL STAFF MEMORANDUM

One East Main Street, Suite 401; P.O. Box 2536; Madison, WI 53701-2536
Telephone: (608) 266-1304
‘ Fax: (608) 266-3830
Email: leg.council@legis.state.wi.us

DATE: December 6, 1999

TO: SENATOR DALE SCHULTZ
FROM: Mark C. Patronsky, Senior Staff Atiorney

SUBJECT: Limitation on Appointments to the Natural Resources Board

This memorandum is in response to your request for a brief summary of the portion of s.
15.34, Stats., that precludes certain individuals from serving on the Natural Resources Board.
The relevant language of the statute is shown below in italics:

15.34 Department of natural resources; creation. There is
created a department ‘of natural resousces under the direction and
supervision of the natural resources board. The board shall consist
_of 7 members appointed for staggered 6-year terms. At least 3
members of the board shall be from the territory north, and at least
3 members of the board shall be from the territory south, of a line
running east and west through the south limits of the city of Ste-
vens Point. No person may be appointed to the natural resources
board, or remain a member thereof, who is a permit holder or who
receives, or has during the previous 2 years received, a significant
portion of his or her income directly or indirectly from permit
holders or applicants for permits issued by the department. For
purposes of this section, “permit holders” or “applicants for per-
mits” shall not include agencies, departments or subdivisions of
this state.

The Legislature added the italicized language to the statute as part of Ch. 74, Laws of
1973. Chapter 74 created the state’s point source water pollution regulatory program that is now
found in ch. 283, Stats. The I@ral Water Pollution Control Act requires the U.S. Environmen-
tal Protection Agency (EPA) to issue point source water pollution discharge permits and allows
states to apply to the EPA for delegation of the regulatory authority. The Federal Water Pollu-
tion Control Act imposes a substantial number of requirements that must be adopted by a state in
order for EPA to approve delegation to the state. Among the requirements of the Federal Water
Pollution Control Act that must be adopted as part of a state program is the following:



L

§1/85/2088 11:58  6@8-267-6797 SENATOR SHIBILSKI PAGE 86
-2-

[A] requirement that no board or body which approves permit
applications or portions thereof shall include, as a member, any
person who receives, or has during the previous two years
received, a significant portion of his income directly or indirectly
from permit holders or applicants for a permit. [33 V.S.C. s. 1314

@ ™).

Chapter 74, Laws of 1973, added the italicized language to s. 15.34, Stats., in response to
the federal requirement. You should note that the provision of s. 15.34, Stats,, that relates to a
person “who is a permit holder” is not required by federal law.

A similar, but less restrictive federal limitation is imposed by the Clean Air Act, codified
as 42 U.S.C. s. 7428 (2) (1). The Clean Air Act only requires that less than a majority of the

members of the Natural Resofffifes Board may derive a significant portion of their income from
permit holders.

One consequence Of using the word “permit” in the statutc is that the majority of envi-
ronmental programs (air pollution, mining and point source wastewater discharges) require a
“permit.” A solid or hazardous waste disposal facility requires a “license.” Jim Kurtz, Director
of the DNR Bureau of Legal Services, has taken the position, when advising the Governor
regarding appointments to the Natural Resources Board, that the term “license” was used in 1978
to describe the approval for solid and hazardous waste disposal facilities, in order to be consis-
tent with the definition of “license” in the Administrative Procedure Act, ch. 227, Stats., which
was adopted in 1976. He believes that there is no substantive difference between “license” and
“permit” in this instance, and that a person holding a landfill license would therefore be pre-
cluded from service on the Narural Resources Board. :

Another consequence of using the word “permit” in this statute is that the Department of
Natural Resources (DNR) issues a substantial number of permits other than those required in the
environmental programs listed in the previous paragraph. Some of these permits relate to
income-producing activities, such as a marina operator who must obtain permits under ch. 30,
Stats., to construct and operate the marina. Other permits are issued by the DNR that involve the
protection of property, such as permits for riprap under s. 30.12, Stats., where the primary
purpose is not the production of income. Also, some activities under ch. 29, Stats., such as the
deer hunting party permit, are called permits but should more properly be called licenses. Mr.
Kurtz advises that permits for activities to protect property or for activities that are not primarily
for a business purpose, do not disqualify an individual from appointment to the Natural

Resources Board.

Of course, appointments to the Natural Resources Board require Senate confirmation,
and the Senate can thus make the final determination on the scope of this statute.

If I can provide further information on this subject, please feel free to contact me.

.
MCP:tlu:wu:ksm N
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1 AN ACT to amend 15.34; and to create 15.34 (2) .(d) and (e) of the statutes; relating
2 to: the qualifications for membership on the natural resources board.
The people of the state of Wisconsin, represented in senate and assembly, do enact as
Sfollows: ‘
3 | SECTION 1. 15.34 of the statutes is amended to read:
4 15.34 Department of patural resources; creation. (1) There is created a department
5 of natural resources under the dire;tion and supetvision of the natural resources board.
6 (2) (2) The pamral resources board shall consist of 7 members appointed for staggered
7 6--year terms. . .
8 (D) At least 3 mermbers of the patural resources board shaﬂ_be from the territory north,
S and at least 3 members of the board shéll be from the territory south, of a line running east and
10 west through the south limits of the city of Stevens Point.
11 (¢) No person may be appointed. to the natural resources board, or reméin a member
12 thereof-whois-apermitholderor of the board who receives, or has during the previous 2 years
13 received, a significant portion of his or her income directly or indirectly from permit holders
14 or applicants for permits issued by the department upder ch. 283. |
15 (f) For purposes of this section, “permit or license holders” or “applicants for permits
16 or licenses” shall not include agencies, departments or subdivisions of this state.
17 SecTION 2. 15.34(2) (d) and (e) of the statutes are created to read:
18 15.34 (2) (d) A personmay not be appointed to the natural fesources board if, after the
19 appointment, a majority of natural resources board members would derive 2 significant
20 portion of their income from permit holders under ch. 285.

11:59 BBB-267-6737 SENATOR SHIBILSKI

PAGE 82
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1 (e) If a member of the natural resources board is the holder of a permit or license under
2 chs. 280 to 299 or receives, Or has during the previous 2 years received, significant portion
3 of his or her income directly or indirectly from permit or license holders or applicants for
4 permits or licenses issued by the department under chs. 280 to 299, that member may not
S engage in a discussion at 2 board meeting or participate in board decisions on any matter that .

6 substantially relates to the permit or license.

7 (END)
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DNR Board ._ - o WLCS: 0233/2

MCP:wu:tlu | |  01/21/2000.

1 AN ACT 0 amend 15.34; and fo create 15.34 (2) (d) and (€) of the statutes; relating

2 to: the qualificatiof§ for membership on the natural resources board.

The people of the state of Wisconsin, represented in senate and assembly, do enact as

Jollows:
3 SECTION 1. 15.34 of the statutes is amended to read:
4 15.34 Department of natural resources; creation. (1) There is cfeated adepartment
5 of natural resources under the direction and supewision of the natural reso;xrces board.
6 (2) (2) The natural resources board shall consist of 7 members appointed for staggered
7 6-year terms. |
8 (b) Atlecast3 members of the patural resounrces board shall be from the territory north,
9 and at least 3 members of the board shall be from the territory south, of aline ninning eastand
10 west through the south limits of the city of Stevens Point. -
11 (¢) No person ma;' be appointed to the natufal resources board, or remain a member
12 theroof, who is-a pesmithelderor of the board who receives, or has during the previous 2 years
13- received, a significant portion of his or her income directly or indirectly from permit holders
14 or applicants for permits issued by the department under ch. 283, except. that this paragraph
15 does not apply to a permi
16 (f) For purposes of this 'section, “permit or license holders” or “applicants for permits
17 or licenses” shall not include agencies, departments or subdivisions of this state.
18 SECTION 2. 15.34 (2) () and (¢) of the statutes are created to read:

>
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01/21/2000 ? s . WLCs: 02332
1 15.34 (2) (d) A person may not be appointed to the natural resources board if, after the
2 appointment, § majority of natural reso;lroes board members would derive a significant
3 portion of their incoxhe from permit hoiders under ch. 285.
| 4 (¢) If a member of the natural resources board is the holder of a permit or license under
5 chs. 280 to 299 or receives, or has dunng the previous 2 years received, a significant portion
6 of his or her income directly or indirectly from permit or license holders or applicants for
7 permits or licenses issued by the department under chs. 280 to 299, that member may not
8 engage in a discussion at a board meeting or participate in board decisions on any matter that
9 substantially relates to the permit or license.
10 - (END)
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1 AN ACT to amend 15.34; and to create 15.34 (2) (d) and (e) of the statutes

2 relating to: the‘qualiﬁcations for membership on the natural resources boarg:

a/tb‘z M { Analysis by the Legislative Reference Bureau
-»_w____% .

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows: '

SECTION 1. 15.34lof the statutes is amended to read:

15.34 Department of natural resources; creation. (1) There is created a
department of natural resources under the direction and supervision of the natural
resources board.

(2) (a) The natural resources board shall consist of 7 members appointed for

staggered 6-year terms.

© 0 <9 & Ot W

(b) At least 3 members of the natural resources board shall be from the territory
10 north, and at least 3 members of the board shall be from the territory south, of a line

11 running east and west through the south limits of the city of Stevens Point.
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SECTION 1

1 ' (¢) No person may be appointed to the natural resources board, or remain a
2

member ; i i of the hoard/who receives, or has during

the previous 2 years received, a significant portion of his or her income directly or

2
3
@ indirectly from permit holders/10r applicants for permits issued by the department

under ch. 28% Wﬁ’é ﬂ"“—g ke fJ WA e
(e ‘? ™ A_ -

155ue
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8 state. or [WL‘&{J oy aﬂ" el ‘YW%
@ SECTION 2. .15.34 (2) (d)JQAWM’ of the statutes azrekcreated to read:
10 15.34 (2) (d) A person may not be appointed to the natural resources board if,
11 after the appointment, a majority of natural resources board members would derive
(j )  a significant portion of their income & from permit holders under ch 285.
- 7 _@2a3.85 Weterad resouries boad mepmbor ¢ b of intered, O
13 % a member of The natural resources board is the holder of' a permlt or 11cense
S(v&ﬂ\ by
Aunder chs. 280 to 299 mmmmm 2

18 board decisiong on any matter that substantially relates to the permlt or license.
J
gt .
19 ; (END)
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An

Current state law prohibits a person from being a member of the natural
resource board if the person holds a permit issued by the department of natural
resources (DNR) or receives, or has during the previous two years received, a
significant portion of his or her income directly or indirectly from holders of or
applicants for permits issued by DNR. The law does not define “permit”.

The Federal Water Pollution Control Act (FWPCA) requires the issuance of
water pollution discharge permits by the environmental protection agency (EPA) or
by states to which EPA has delegated permit granting authority. The FWPCA
imposes requirements on a state in order to obtain that delegation. One of those
requirements is that no board or body that approves permit applications may include
a member who receives, or has during the previous two years received, a significant
portion of his or her income directly or indirectly from holders of or applicants for
water pollution discharge permits. The Federal Clean Air Act requires each state to
submit a state implementation plan. A state implementation plan must provide that
fewer than a majority of members of any board or body that approves air pollution
permits may derive any significant portion of their incomes from persons who are
subject to air pollution permits.

This bill modifies the law concerning membership on the natural resources
board. Under this bill, a person is prohibited from being a member of the natural
resources board if the person receives, or has during the previous two years received,
a significant portion of his or her income directly or indirectly from holders of or
applicants for water pollution discharge permits issued by DNR, other than storm
water permits. The bill prohibits a person from being appointed to the natural
resources board if, after the appointment, a majority of board members would derive
a significant portion of their incomes from holders of air pollution permits. The bill
also specifies that if a member of the natural resources board holds a permit or
license issued by DNR under environmental laws or receives, or during the previous
two years received, a significant portion of his or her income directly or indirectly
from a holder of or applicant for a permit or license issued by DNR under
environmental laws, the board member may not engage in a discussion at a board
meeting or participate in board decisions on any matter that substantially relates to
the permit or license.
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DRAFTER’S NOTE LRB-4173/1dn
FROM THE RCT:wlj:hmh
LEGISLATIVE REFERENCE BUREAU

January 26, 2000

This is the draft relating to membership on the natural resources board. As drafted,
a majority of the members of the board could end up deriving a significant portion of
their incomes from air pollution permits because the limitation only applies at the time
that a member is appointed. Is that consistent with your intent?

As under current law, “significant portion of his or her income” is not defined. This
prevents the law from being clear. When deciding whether to confirm a nominee, the
senate can determine how much a “significant portion” of income is on a case-by—case
basis, I suppose. However, it would be difficult to tell when someone must leave the
board because of receiving income from permit holders. '

Please feel free to contact me with any questions or redraft instructions.

Rebecca C. Tradewell

Managing Attorney

Phone: (608) 266—7290

E-mail: Becky.Tradewell@legis.state.wi.us



SIJBMITTAL LEGISLATIVE REFERENCE BUREAU
. FORM Legal Section Telephone: 266-3561
' 5th Floor, 100 N. Hamilton Street

The attached draft is submitted for your inspection. Please check each part carefully, proofread each word, and
sign on the appropriate line(s) below. '

Date: 01/26/2000 To: Senator Shibilski

Relating to LRB drafting number: LRB-4173

Topic
Requirements for appointment to the Natural resources board

Subject(s) _ _ ’
Nat. Res. - miscellaneous < é(iv

e
1. JACKET the draf for introduction \ W‘/

in the Senatef or the Assembly (check only one). Only the requester under whose name the

drafting request is entered in the LRB’s drafting records may authorize the draft to be submitted. Please
allow one day for the preparation of the required copies.

2. REDRAFT. See the changes indicated or attached

A revised draft will be submitted for your approval with changes incorporated.

3. Obtain FISCAL ESTIMATE NOW, prior to introduction

If the analysis indicates that a fiscal estimate is required because the proposal makes an appropriation or
increases or decreases existing appropriations or state or general local government fiscal liability or
revenues, you have the option to request the fiscal estimate prior to introduction. If you choose to
introduce the proposal without the fiscal estimate, the fiscal estimate will be requested automatically upon
introduction. It takes about 10 days to obtain a fiscal estimate. Requesting the fiscal estimate prior to
introduction retains your flexibility for possible redrafting of the proposal.

If you have any questions regarding the above procedures, please call 266-3561. If you have any questions

relating to the attached draft, please feel free to call me.

Rebecca C. Tradewell, Managing Attorney
Telephone: (608) 266-7290



