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AN AC¥ to repeal 51.30 (4) (b) 10m., 980.02 (2) (ag), 980.05 (1m) and 980.07 (3);

to renumber 980.01 (1); to renumber and amend 938.396 (2) (e), 939.623 (1),

939.624 (1), 980.015 (4), 980.03 (4), 980.03 (5) and 980.04 (2); 0 amend 48.396"

(1), 48.396 (5) (a) (intro.), 48.78 (1); 51.20 (13) (ct) 1m., 51.30 (3) (a), 5130 4
(b) 8m., 146.82 (2) (c), 756.06 (2) (b), 801.52, 808.04 (3), 808.04 (4), 809.10 (1) (a),
809.30 (1) (=), 809.30 (1) (b), 809.40 (1), 905.04 (4) (=), 91LOL (4) (¢), 938.34
(15m) (am), 938.396 (1), 938.396 (5) (@) (intro.), 938.78 (2) (e), 946.42 (1) (a),
871,17 (1m) (b) 1m., 972.15 (4), 973.048 (1m), 978.045 (1r) (intro.), 980.01 (2),
980.01 (5), 980.01 (6) (a), 980.01 (6) (b), 980.01 (6) (c), 980.01 (7), 980.015 (2)
(intro.), 980.015 (2) (a), 980.015 (2) (b), 980.015 (2) (c), 980.02 (1) (a), 980.02 (4)
(intro.), 980.03 (2) (intro.), 980.04 (1), 980.04 (3), 980.05 (1), 980.05 (3) (a),
980.05 (3) (b), 980.07 (1), 980.08 (3), 980.08 (4), 980.09 (1) (b), 980.09 (2) (a),
980.09 (2) (b) and 980.12’(1); and to create 48.396 (6), 48.78 (2) (e), 48.981 N
() 8., 51.30 (3) (bm), 51.30 (4) (b) 8s., 146.82 (2) (cm), 756.06 (2) (cm), 814.61
(1) (c) 6.,938.35 (1) (e), 939.623 (1) (b), 939.624 (1) (b), 946.42 (3m), 972.15 ©),
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980.01 (1g), 980.01 (8) (am), 980.01 (6) (bm), 980.01 (6) (d), 980.015 (2) (d),
980.02 (1) (b) 3., 980.02 (1m), 980.02 (6), 980.031 (title), 980.031 (1) and (2),
980.034, 980.035, 980.036, 980.038, 980.04 (2) (b), 980.05 (2m), 980.14 (title)

and 980.14 (1) of the statutes; relati to: sexually violent person

For further information see the state and local ﬁscal estimate, which will be \~

printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 48.396 (1) of the statutes is amended to read:

48.396 (1) Law enforcement officers’ records of children shall be kept separate

from records of adults. Law enforcement officers’ records of the adult expectant

mothers of unborn children shall be kept separate from records of other adults. Law

enforcement officers’ records of children and the adult expectant mothers of unborn
children shall not be opeh to inspection or their contents disclvosed except under sub.
(1b), (1d) ex, (5) or (6) or s. 48.293 or by order of the court. This subsection does not
apply to the representatives of newspapers or other reporters of news who wish to
obtain information for the purpose of repofting nevs;s without revealing the identity
of the child involved, to the confidential exchange of information between the police

and officials of the school attended by the child or other law enforcement or social

welfare agencies or to children 10 years of age or older who are subject to the

9 5, £scapé ALY mb_y_“ = rredie S
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jurisdiction of the court of criminal jurisdiction. A public school official who obtains
information under this subsection shall keep the information confidential as
required unders. 118.125 and a private school official who obtains information under
this subsection shall keep the information confidential 1n the same manner as is
required of a public school official under s. 118.125. A law enforcement agency that
obtains information under this subsection shall keep the information confidential as
required under this subsection and s. 938.396 (1). A social welfare agency that
obtains information under this subsection shall keep the infornration confidential as
required under ss. 48.78 and 938.78.

SECTION 2. 48.396 (5) (a) (intro.) of the statutes is amended to read:

48.896 (5) (a) (intro.) Any person who is denied access to a record under sub.
(1), (1b) ex, (1d) or (6) may petition the court to order the disclosure of the records
governed by the applicable subsection. The petition shall be in writing and shall

describe as specifically as possible all of the following: | Fre-

ﬂud—w}» Yo)

SECTION 3. 48.396 (8) of the statutes is created to read:

48.396 (6) Records of law enforcement officers and of the court assigned to
exercise jurisdiction under this chapter and ch. 938 shall be open for inspection by

authorized representatives of the department of corrections, the department of

health and family services, the department of justice or a dlstrlct attorn

the evaluation or prosecutlon of # proceeding under ch. 980 if the records eomtﬂm w
ondi -

W who is the subject of or who is being evaluated for a proceeding under ch. |Wdual
980. The court in which the proceeding under ch. 980 is pendmg may issue any

protective orders that it determines are appropriate concerning information made
a I e

SECTION 4. 48.78 (1) of the statutes is amended to read:

’
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48.78 (1) In this section, unless otherwise qualified, “agency” means the

department, a county department, a licensed child welfare agency, a licensed day

care center o, a licensed maternity hospital or any public or private institution in

which a ychild- has been pv ”15&&&? pursuant to a court grder under this chapter.

SECTION 5. 48.78 (2) (e) of the statutes is created to read:

pepsp# who is the subject of or who is being evaluated fora proceedmg under ch. 980
The court in which the proceeding under ch. 980 is pending may issue any protective
orders that it determines are appropriate céncerning information made available oi‘
disclosed under this paragraph. |

SECTION 6. 48. 981 (7) (a) 8s. of the statutes is created to read:

48.981 (7) (a) 8s. Authorized representatives of the department of corrections,
the department of health and family services, the department of justice or a district
attorney for use in the evaluation or prosecution of proc eding under ch, 980, if the

[wvelie_er- relake T3 o lviFael ]
reports or records gussfmaperse /lwho is the subject of or who is being evaluated

for a proceeding under ch. 980. The court in which the proceeding under ch. 980 is -

pending may issue any protective orders that it determines are approprlate

™ N T N e e TN T
concerning information made available or dlsclosed under this pamw

WS Tow
SECTION 7. 51.20 (18) (ct) 1m. of the statutes is amenéed to rea

51.20 (13) (ct) 1m. Except as provided in subd. 2m., if the subject individual is

before the court on a petition filed under a court order under s. 938.30 (5) (c) 1. and
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is found to have committed any violation, or to have solicited, conspired or attempted
to commit any violation, of ch. 940, 944 or 948 or ss. 941.32, 941.38 or 943.01 to
943.15, the court may require the subject individual to comply with the reporting |
requirements under s. 301.45 if the court determines that the underlying conduct
was sexually motivated, as defined in s. 980.01 (5), and that it would be in the interest
of publi‘c protection to have the subject individual report under s. 301.45.

SECTION .8. 51.30 (3) (a) of the statutes is ainended to read:

51.30 (3) (a) Except; as provided in pars. (b) aad, (bm), (c) and (d), the files and
records of the court proceedings under this chapter shall be closed but shall be
accessible to any individual who is the subject of a petition filed under this chapter.

SECTION 9. 51.30 (8) (bm) of the statutes is created to read:A

51.30 (3) (bm) The files and records of court proceedings under this chapter
shall be released to authorized representatives of the department of corrections, the
department of health and family services, the depé.rtment of justice or a district
attorney for use in the evaluation or prosecutio roceeding under ch. 980, if the

thsbue e an. sLove

files or records mampwsm/{who is the subject of or who is being evaluated for

a proceeding under ch. 980. The court in which the proceeding under ch. 980 is
pendmg may issue any protectlve orders that it determines are approprlate
concerning 1nformat10n made available or disclosed under this paragraph.
SECTION 10. 51.30 (4) (b) 8m. of the statutes is amended to read:
51.30 (4) (b) 8m. To appropi'iate examiners and facilities in accordance with s.
971. 17 (2) (e), (4) (c) and (7) (c)—980-03—€49—er—980—08—(3) The rec1p1ent of any
information from the records shall keep the information confidential except as

necessary to comply with s. 971.17 er-ch-—980.

SEcTION 11. 51.30 (4) (b) 8s. of the statutes is created to read:
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1 51.30 (4) (b) 8s. To appropriate persons in accordance with s. 980.031 (4) and

2 to authorized representatives of the department of corrections, the department of

3 health and family services, the department of justice or a district attorney for use in

| the evaluation or prosecution of i proceeding under ch. 980, if the treatment records
' [awalve o7 relafe Yo )

@ agmemjan individual who is the subject of or who is being evaluated for a proceeding

P NP
6 undﬁm he Tetipieat-of any information from the records shall-keep he\

eI for tThe-eend uct f an evaluation,

information confidential except

R . N ™
..... ()62 SN - S @t
C .'.! o Y O 2z O WAS-OPEALNA0

s 9 SEcTION 12. 51.30 (4) (b) 10m. of the statutes is repealed.
6-4 10 SECTION 18. 146.82 (2) (c) of the statutes is amended to read:
11

146.82 (2) (¢) Notwithstanding sub. (1), patient health care records shall be

12 released to appropriate examiners and facilities in accordance with ss: 5. 971.17 (2)
13 (e), (4) (c) and (7) ();980.03(4)-and-980.083). The recipient of any information from
14 the records shall keep the information confidential except as necessary to comply

15 with s. 971.17 erch-980.

16 SECTION 14. 146.82 (2) (cm) of the statutes is created to read:

17 146.82 (2) (cm) Notwithstanding sub. (1), patient health care records shall be‘
18 released to appropriate persons in accordanée with s. 980.031 (4) and to authorizéd
19 representatives of the department of corrections, the department of health and
20 farﬁily services, the department of justice or a district attorney for use in the

evaluati rosecution of # proceeding under ch. 980, if the treatment records
hvehe o ve :

/‘ZS 22 garitetafan individual who is the subject of or who is being evaluated for a proceeding

under ch. 980.

240iqfw - £t
25 examination or.nr ing
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| SECTION 15. 756.06 (2) (b) of the statutes is amended to read:

756.06 (2) (b) Except as provided in pas- pars. (c) and (cm 'z, a jury in a civil case
shall consist of 6 persons unless a party requests a greater number, not to exceed 12.
The court, on its own motion, may require a greater number, not to exceed 12,

SECTION 16. 756.06 (2) (cm) of the statutes is created to read:

756.06 (2) (cm) A jury in a trial under s. 980.05 shall consist' of the number of

persons specified in s. 980.05 (2) unless a lesser number has been stipulated to and

approved under s. 980.05 (2m’)v (c).
SEcTION 17. 801.52 of the statutes is amended to read:
801.52 Discretionary change of venue. The court may at any time, upon
its own motion, the motion of a party or the stipﬁlation of thé parties, change the
venue to any county in the .interest of justice or for the convenience of the parties or

witnesses. This section does not apply to proceedings under ch. 980.

SECTION 18. 808.04 (3) of the statutes is amended to read: | |

808.04 (3) Except as provided in subs. (4) and (7), an appeal in a criminal case
ora caée under ch. 48, 51, 55 ox, 938 or 980 shall be initiated within the time period |
specified in s. 809.30. |

SEcTION 19. 808.04 (4) of the statutes is amended to read:

808.04>(4) Except as provided in sub. (7m), an appeal by the state in either a
eriminal case under s. 974.05 or a case under ch. 48 or, 938 or 980 shall be initiated
within 45 days of entry of the judgment or order appealed from. |

SecTioN 20. 809.10 (1) (a) of the statutes is amended to read:

809.10 (1) (a) Filing. A person shall initiate an appeal by filing a notice of
appeal with the clerk of the trial court in Vs}hich the judgment or order appealed from

was entered and shall specify in the notice of appeal the judgment or order appealed
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SECTION 20
from, whether the appeal is in one of the types of cases specified in s. 752.31 (2), and
whether the appeal is one of those to be given preference in the circuit court or court
of appeals pursuant to statute. The person at the same time shall notify the court
of appeals of the filing of the appeal by sending a copy of the notice of appeal to the
clerk of the court. The person shall also send the court of appeals an original and one
copy of a completed docketing statement on a form prescribed by the court of appeals.
The statement shall accompany the court of appeals’ copy of the notice of appeal. The
person shall also send a copy of the completed docketing statement to opéosing
counsel. Docketing statements need not be filed in criminal cases, in cases underch,
980 or in cases in which a pafty appears pro se.

SEcTION 21. 809.30 (1) (a) of the statutes is amended to read:

809.30 (1) (a) “Postconviction relief” means, in a felony or misdemeénor cése,
an appeal or a motion for postconviction relief other than a moﬁon under s. 973.19
or 974.06. In'a ch. 48, 51, 55 or 938 case, other than a termination of parental rights
case under s. 48.43, it means an appeal or a motion for reconsideration by the trial
court of its final judgment or order; in such cases a notice of intent to pursue such |
relief or a motion for such relief need not be styled as seeking “postconviction” relief.
In a ch. 980 case, it meané an appeal or a motion for postcommitment relief under

s. 980.038 (4).
SECTION 22. 809.30 (1) (b) of the statutes is amended to read:

809.30 (1) (b) “Sentencihg” means, in a felony or misdemeanor case, the
imposition of a sentence, fine or probation. In ach. 48, 51, 55 or 938 case, other than

a termination of parental rights case under s. 48.43, it means the entry of the trial

court’s final judgment or order. In a ch. 980 case, it means the entry of an order under

B wsmoe W%ﬁ
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~ SECTION 23. 809.40 (1) of the statutes is amended to read:

809.40 (1) An appeal to the court of appeals from a judgment or order in a
misdemeanorf caseorach. 48,51, 55 ex, 938 or 980 case, or a motion for postconviction
relief in a misdemeanor case or a motion for postcommitment reliefunders. 980.038
(4) must be initiated within the time periods specified in s. 808.04 and is governed
by the procedures specified in ss. 809.30 to 809.32.

SECTION 24. 814.61 (1) (c) 6. of the statutes is created to read:

814.61 (1) (¢c) 6. An action for civil commitment under ch. 51, 55 or 980.

SECTION 25. 905.04 (4) (a) of the statutes is amended to read:

905.04 (4) (a) Proéeedings for hospitalization, control. car reat
sexually violent person. gudrdianship, protective services or protective placement.
There is no privilege under this rule as to communications and information relevant
to an issue in proceedings to hospitalize the patient for mental illness, to appoint a
guardian under s. 880.33, wmmmfmmmmmm

under ch. 980, for court—ordered protective services or protective placement or for

review of guardianship, protective services or protective placement orders, if the
physician, registeréd nurse, chiropractor, psychologist, social worker, marriage and -
family therapist or professional counselor in the course of diagnosis or treatment has
determined that the patient is in need of hospitalization, control, care and treatment
as a sexually violent person, guardianship, protective services or protective

placement.

SECTION 26. 911.01 (4) (c)‘ of the statutes is amended to read:
911.01 (4) (¢) Miscellaneous proceedings. Proceedings for extradition or
rendition; sentencing, or granting or revoking probation, issuance of arrest

warrants, criminal summonses and search warrants; hearings under s, 980.08 or
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980.09; proceedings under s. 971.14 (1) (c); proceedings with respect to pretrial

release under ch. 969 except where habeas corpus is utilized with respect to release

on bail or as otherwise provided in ch. 969.

SECTION 27. 938.34 (15m) (am) of the statutes is amended to read:

938.34 (15m) (am) Except as provided in par. (bm), if the juvenileis adjudicated
delinquent on the basis of any violation, or the solicitation, conspiracy or attempt to
commit any violation, under ch. 940, 944 or 948 or ss. 941.32, 941.38 or 943.01 to
943.15, the court may require the juvenile to comply with the reporting requirements
under s. 301.45 if the court determines that the underlying cbnduct was sexually
motivated, as defined in s. 980.01 (5), and that it would be in the interest of public
protection to have the juvenile report under s. 301.45.

SECTION 28. 938.35 (1) (e) of the statutes is created to read:

938.35 (1) (¢) In a hearing, trial or other proceeding under ch, 980 relating to
a juvenile.

SECTION 29. 938.396 (1) of the statutes is amended to read:

938.396 (1) Law enforcement officers’ records of juveniles shall be kept
separate from records of adults. Law enforcement officers’ records of juveniles shall
not be open to inspection or their contents disclosed except under sub. (1b), (1d), (1g),
(1m), (1r), (1t) ex, (1x) ex, (5) or (10) or s. 938.293 or by order of the court. This
subsection does not apply to representatives of the news niedia who wish to obtain
information for the purpose of reporting news without revealing the identity of the
juvenile involved, to the confidential exchange of information between the police and

officials of the school attended by the juvenile or other law enforcement or social -
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SECTION 29

welfare agencies or to juveniles 10 years of age or older who are subject to the
jurisdiction of the court of criminal jurisdiction. A public school official who obtains

information under this subsection shall keep the information confidential as

required unders. 118.125 and a private school official who obtains information under

this subsection shall keep the information confidential in the same manner as is
required of a public school official under s. 118.125. A law enforcement agency that
obtains infofmation under this subsection shall keep the information confidential as
required under this subsection and s. 48.396(1). Asocial welfare agency that obtains
‘information under this subsection shall keep the infofmation confidential as
required under ss. 48.78 and 938.78.

~ SrcTION 80. 938.396 (2) (e) of the statutes is renumbered 938.396 (10) and

amended to read:

938.396 (10) ©

law enf‘orcement agency’s regqrds and records fepﬁae—pappeseef—pwadmg—&nde%
980.015-(3)(a); of the court assigggd to exercise jurisdiction under this chapter and

ch. 48 shall be open for inspection by authorized representatives of the department
of corrections, the department of health and family services, the department of
justice or a district attorney wglq_a_pepsea&eﬁensehmteﬂuthe-ee&ﬁrshaﬂepem

a_se*uauy_\qeleﬂt-eﬂ?exme—a-s—deﬁﬂed—m—s—ggggl—(@ or use in the evaluation Q
-(—-

wum o v‘dd-t—

subject of or who is being evaluated for a proceeding under ch. 980. The court in
which the proceeding under ch. 980 is pending may issue any protective orders that
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Aty s o pub tg s

SECTION 31. 938.396 (5) (a) (intro.) of the statutes is amended to read:

938.396 (5) (a) (intro.) Any person who is denied access to a record under sub.
(1), (1b), (1d), (1g), (1m), (1r) ex, (1t) or (10) may petition the court to order the
disclosure of the records governed by the applicable subsection. The petition shall
be in writing and shall describe as specifically as possible all of the following: |
SECTION 32, 938.78 (2) (é) o{/ il‘zs;sw;ute }s amende%.to read:

3
4
5
6
7
8
938.78 (2) o) I

10 information

11 a-sexually violent offonse,as-defined-ins-980.01-(6); to authorized representatives

12 of the department of corrections, the departmenL of health and family services, the
13 department of justice; or a district attorney M}dgeaetmg—undeﬁeh—%@er—t&&&

Ltorn hore ntS-a-persen-suy Lto-a-petition for use in the e¥alu%tlon or
l@j wmveluves or & Yo
@ prosecution of g _;_roceedigg under ch. 980, if the information egfiepfhglan individual
16 who is the subject of or who is being evaluated for a proceeding under ch. 980. The
\/ 17 court in which the petition proceeding under s-980-02-isfiled ch. 980 is pending may

issue any protective orders that it determines are appropriate concerning

information disclosed under this paragraph.

20 SECTION 838. 939.623 (1) of the statutes is renumbered 939.623 (1) (intro.) and
21 amended to read:
22 939.623 (1) (intro.) In this section, “serious sex crime” means a any of the |
23 following: or (%)

AN s

%
(2) A violation of s. 940.225 (1) erA(Z/)[
| A

25 SECTION 34. 939.623 (1) (b) of the statutes is created to read:
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SECTION 34

939.623 (1) (b) A crime at any time under federal law or the law of any other
state or, prior to the effective date of this paragraph .... [revisor inserts date], under
the law of this state that is comparable to a crime specified in par. (a).

SECTION 35. 939.624 (1) of the statutes is renumbered 939.624 (1) (intro.) and
amended to read: | |

939.624 (1) (intro.) In this section, “serious violent crimé” means a any of the
following: | |

(a) A violation of s. 940.03 or 94>0.05.

SECTION 36. 939.624 (1) (b) of the statutes is4 created to read:

939.624 (1) (b) A crime at any time under federal law or the law of any other
state or, prior to the effective date of this paragrabh ... [revisor inserts date], under
the law of this state that is comparable to a crime specified in par. (a).

SECTION 37. 946.42 (1) (a) of the statutes, as affected by 1999 Wisconsir} Act 9,
is amended to read: :

946.42 (1) (a) “Custody” includes without limitation actual custody of an
institution, including a secured correctional facility, as defined in s. 938.02 (15m), a
secured child caring institution, as deﬁﬁed in s. 938.02 (15g), a secured group home,
as defined in s. 938.02 (15;3), a secure detention facility, as defined in s. 938.02 (16), :
a Type 2 child caring institution, as defined in s. 938.02 (19r), a facility used for the

detention of persons detained under s. 980.04 (1). a facilityk specified in s. 980.065 or

a juvenile portion of a county jail, or actual custody of a peace officer or institution

guard, “Custody” also includes without limitation the constructive cuStQ%XBOQf
. ‘ ch.

persons placed on supervised release under a commitment order issued ynaé;{ﬂ(

QM and constructive custody of prisoners and juveniles subject to an order under

s. 48.366, 938.183, 938.34 (4d), (4h) or (4m) or 938.357 (4) or (5) (e) temporarily
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outside the institution whether for the purpose of work, school, medical care, a leave
granted under s. 303.068, a temporary leave or furlough granted to a juvenile or
otherwise. Unders. 303.08 (6) it méans, without limitation, that of the sheriff of the
county to which the prisoner was transferred after conviction. It does not include the
custody of a probationer, parolee or person on extended supervision by the
department of corrections or a probation, extended supervision or parole officer or
the custody of a'person who has been releésed to aftercare supervision under c‘:h.' 938

unless the person is in actual custody or is subject to a confinement order under s.

973.09 (4).

SECTION 38. 946.42 (3m) of the statutes is created to read:

946.42 (3m) A person in custody under any of the following circumstances who

intentionally escapes from that custody is guilty of a Class B felony: :
V- 4 Ccw Svcacga,

erﬂw
S . a80.0¢4 (2) v

(a) While subject to a detention order under s. 980.04 (1)

(b) While subject to an order issued under s. 980.06 committing the person to
custody of the department of health and family services, regardless of whether the
person is placed in institutional care or on supervised release.

SECTION 39. 971.17 (1m) (b) 1m. of the statutes is amended to read:

971.17 (1m) (b) 1m. Except as provided in subd. 2m., if the defendant under
sub. (1) is found not guilty by reason of mental disease or defect for any violation, or
for the solicitatioh, conspiracy or attempt to commit any violation, of ch. 940, 944 or
948 or ss. 941,32, 941.38 or 943.01 to 943.15, the court may require the defendant to
comply with the reporting requirements under s. 301.45 if the court determines that

the underlying conduct was sexually motivated, as defined in s. 980.01 (5), and that
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it would be in the interest of public protection to have the defendam.; report under s.
301.45.

SECTION 40. 972.15 (4) of the statutes is amended to read:

972.15 (4) After sentencing, unless otherwise authorized under sub. (5) or (6)
or ordered by the court, the presentence investigation report shall be confidential
and shall not be made available to any person except upon specific authorization of
the court.

SECTION 41. 972.15 (6) of the statutes is created to read:

972.15 (6) The presentence investigation report and any information contained

or wpor i S baseX 1
in i‘%rzay be used by any of the following persons in any evaluation, examination,

referral, hearing, trial, postcommitment relief proceeding, appeal or other
proceeding under ch. 980:

(a) The department of corrections.

(b) The department of health and family services.

(¢) The person who is the subject of the presentence investigation report, his
or her attorney or an agent or employe of the attorney.

(d) The attorney representing the state or an agent or employe of the attorney.

(e) A licensed physician, licensed psychologist or other mental health
professional who is examining the subject of the presentence in.vestigation report.

(f) The court and, if applicable, the jury hearing' the case.

SECTION 42. 973.048 (1m) of the statutes is amended to read:

973.048 (1m) Except as provided in sub. (2m), if a court imposes a sentence or
places a person on probation for any violation, or for the solicitation, conspiracy or
attempt to commit any violation, under ch. 940, 944 or 948 or ss. 941.32, 941.38 or

943.01 to 943.15, the court may require the person to comply with the reporting
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SECTION 42
requirements under s. 8301.45 if the court determines that the underlying conduct
was sexually motivated, as defined in s. 980.01(5), and that it would be in the interest
of public protection to have the person report under s. 301.45.

SECTION 43. 978.045 (1r) (intro.) of the statutes is amended to read:

978.045 (1r) (intro.) Any judge of a court of recoi'd, by an order entered in the
record stating the cause therefor, may appoint an attorney as a special prosecutor to
perform, for the time being, or for the trial of the accused person, the duties of the
district attorney. An attorney appointed under this subsection shall have all of the
powers of the district attorney. The judge may appoint an attoi'ney as a special
prosecutor at the request of a district attorney to assist the district attorhey in the
prosecution of persons charged with a crime, in grand jury or John Doe proceedings,
in proceedings under ch. 980 or in investigations. The judge may appoint an attorney
as a special prosecutor if any of the following conditions exists: |

SECTION 44. 980.01 (1) of the statutes is renumbered 980.01 (1r).

SECTION 45. 980.01 (1g) of the statutes is created to read:

980.01 (1g) “Act of sexua1 violence” means conduct that constitutes the
commission of a sexually violent offense.

SECTION 46. 980.01 (2) of the statutes is amended to read:

980.01 (2) “Mental disorder” means a congenital or acquired condition affecting
the emotional,_cognitive or volitional capacity that predisposes a person to engage
in acts of sexual violence.

SECTION 47. 980.01 (5) of the statutes is amended to read:

980.01 (5) “Sexually motivated” means that one of the purposes for an act is

for the actor’s sexual arousal or gratification or for the sexual humiliation or
degradation of the victim.



© 0w 2 & Ot s W N e

[
o

11
12
13
14
15
16
17
18
19
20

21

1999 — 2000 Legislature @ ot
SECTION 48

SECTIONV48‘. 980.01 (6) (a) of the statutes is amended to read:

980.01 (B8) (a) Any crime specified in s. 940.22 (2), 940.225 (1) ez, (2) or (3),
948.02 (1) or (2), 948.025, 948 06 or 948.07. |

SEcTION 49. 980.01 (6) (am) of the statutes is created to read:

- 980.01 (6) (am) An offense that, prior to June 2, 1994, was a crime under the
law of this state and that is comparable to any crime specified in par. (a).‘

SEcTION 50. 980.01 (6) (b) of the statutes is amended to read:

980.01 (B) (b) Any crime specified in s. 940.01, 940.02, 940.03, 940.05, 940.06,
940.19 (4) or (5), 940.195 (4) or (5), 940.30, 940.305, 940.31 ex, 941.32,941.38, 043,02,
943.10, 943.32 or 948.03 that is determined, in a proceeding under s. 980.05 (3) (b),
to have been sexually motivated.

SEcTION 51. 980.01 (6) (bm) of the statutes is created to read:

980.01 (8) (bm) An offense that, prior to June 2, 1994, was a crime under the
law of this state, that is comparable to any crime specified in par. (b) and that is
determined, in a proceeding under s. 980.05 (3) (b), to have been sexually motivated.

SECTION 52. 980.01 (6) (¢) of the statutes is amended to read:

980.01 (6) (c) Any solicitation, conspifacy or attempt to commit a crime under
par. (a) ex, (am), (b) m‘_(m.

SECTION 53. 980.01 (6) (d) of the statutes is created to read:

980.01 (6) (d) An escape punishable under s. 946.42 (3m).

h ) ar the esgape!
 tHat it\g on’ [h%, ch. 9RBo .
Ngiverrthay it is ndefinite?) \If we iplude eschpe fhe deﬁm ,sho dip
aldo include\he inchoate kse dpes by referrifig to this paragraph in s, 980.01 (6) (¢)?

SECTION 54. 980.01 (7) of the sté.tutes is amended to read:
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980.01 (7) “Sexually violent person”‘ means a person who has been convicted
of a sexually violent offense, has been adjudicated delinquent for a sexually violent
offense, or has been found not guilty of or not responsible for a sexually violent
offense by reason of insanity or mental disease, defect or illness, and who is
dangerous because he or she suffers from a mental disorder that makes it
substantially probable that the person will engage in one or more acts of sexual
violence. | |

SEcTION 55. 980.015 (2) (intro.) of the statutes is amended to read:

980.015 (2) (intro.) If an agency with jurisdiétion has control or éustody over
a person who may meet the criteria for commitment as a sexually violent person, the
agency with jurisdiction shall inform each appropriate district attorney and the
department of justice regarding the person as soon as possible beginning 3-menths
90 days prior to the apphcable date of the f‘ollowmg

SECTION 56. 980.015 (2) (a) of the statutes is amended to read:

980.015 (2) (a) The anticipated discharge from-a-sentence-anticipated or
release, on parole or, extended superv1s1on or anticipated-release otherwise, from a

sentence of imprisonment efLa—pepsen—whe—has-beeﬁ—eeaweted—ef Rf_,hg,t was imposed
for a conviction for a sexually violent offense, from a continuous term of

incarceration, any part of which was imposed for a sexually violent offense, or frg m

a laf:em nt in a el rison_under s. 301.048 (3 1., anv part of which w

imposed for a sexually violerit offense.

SEcTION 57. 980.015 (2) (b) of the statutes, as affected by 1999 Wisconsin Act

9, is amended to read:
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980.015 (2) (b) The anticipated release from a secured correctional facility, as
defined in s. 938.02 (15m), or a secured child caring institution, as defined in s. 938.02
(15g), or a secured group home, as defined in s. 938.02 (15p), ef-a if the person was
placed in the facility for being adjudicated delinquent under s. 938.183 or 938.34 on

7

the basis of a sexually violent offense.

"y

980.015 (2) (c) The Tormi pation anticipated release or-eistharge from a
commitment order under s. 9:21 1.17 of a_p oesOTh hS'been found not guilty of a

sexually violent offense raon of mental disease or d Cunder-s—9

" 2r:sNOTE: Is “release” meant to get at people being released on conditional rtease
or only those whose commitment order is being terminated unders. 971.17 (5), or both?

SECTTON-58._980.015 (2) (c) of the statutes 15 amended to read: ',

!

Compare proposed s. 980.015.(2)-(d)

10
11
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15
16
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19
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SECTION 59. 980.015 (2) (d).of the statutes is created to read:

980.015 (2) (d) The anticipated release on parole or discharge Qf a person
committed under ch. 975 for a sexually violent offense. | e

SECTION 60. 980.015 (4) of the statutes is renumbered 980.14 (2) and amended
to read:

980.14 (2) Any agency or officer, employe or agent of an agency is immune from
criminal or civil liability for any acts or omissions as the result of a good faith effort
to comply with any provision of this seetien chapter.

SecTiON 61. 980.02 (1) (a) of the statutes is amended to read:

980.02 (1) (a) The department of justice at the request of the agency with
jurisdiction, as defined in s. 980.015 (1), over the person. Ifthedepartment-ofjustice

SECTION 62. 980.02 (1) (b) 8. of the statutes is created to read:
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980.02 (1) (b) 8. The county in which the person is in custody under a sentence,

a placement to a secured correctional facility, as defined in s. 938.02 (15m), ” a
secured child caring institution, as defined in s. 938.02 (15g),jor a commitment order.

SECTION 63. 980.02 (1m) of the statutes is created to read: |

980.02 (1m) A petition filed under this section shall be filed W before the
Az g He person is W released or discharged.

SECTION 64. 980.02 (2) (ag) of the statutes, as affected by 1999 Wisconsin Act
9, is repealed. ’ |

SECTION 65. 980.02 (4) (intro.) of the statutes is amended to read:

980.02 (4) (intro.) A petition under this section shall be filed in any one of the
following: '

SECTION 66. 980.02 (6) of the statutes is created to read:

980.02 (6) A court assigned to exercise jurisdiction under chs. 48 and 938 does
not have jurisdiction over a petition filed under this section alleging that a child is
a sexually violent person.

SECTION 67. 980.03 (2) (intro.) of the statutes is amended to read:

980.03 (2) (intro.) Except as provided in ss. 980.038 (2), 980.09 (2) (a) and
980.10 and without limitation by enumeration, at any hearing under this chapter,
the person who ié the subject of the petition has the right to: |
WSO.% (4) of the statutes, as affected by 1999 Wisconsin Act 9, is
renumbered 980.031 (3) and amended to read:

980.031 (3)' Whenever a person who is the subject of a petition filed under s.
980.02 or who has been committed under s. 980.06 is required to submit to an
examination of his or her mental condition under this chapter, he or ;,she may retain
experts—or a licensed physician, licensed psychologist or other mental health
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1 professional persens tb perform an examination. Ifthe person is indigent, the court
hall, upon the person’s request, appoint a qu lified and available lic
hvsician. licensed psvchologist or other mental health fessi t rform

examination of the person’s mental condition and participate on the erson’s behalf

in a trial or other proceeding under thi er at which testimony is authorize
(4) If the-persen a party retains a-guelified-expert or the court appoints a

licensed physician, licensed psychologist or other mental health professional persen
ofhisorherown-cheice to conduct an examination under this chapter of the pk erson’s

" mental condition, the examiner shall have reasonable access to the person for the
10 purpose of the examination, as well as to the person’s past and present treatment

11 records, as defined in s. 51.80 (1) (b), and patient health care records as provided

e porsons
' Jpast and present v

correctional records, in resentence investigation re ort wnder 5. 97215 (6
5) A licensed physician, licensed psychologist or other mental healt.h

v v
@ professional person ndife |

P g N M*\MW -

("' ’ who-is-subject-to-a-petition the court may not be subject to any order by the court
!
/

23 for the sequestration of witnesses at any proceeding under this chapter. No licensed

M\L @? sthe ywﬁex er

\am ,,,,, ) /‘f“)&"’ = é/(ﬂab\zﬁﬂ Vo e aM as & wﬂ‘hes_r 42/
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SECTION 68

this chapter unless a written report of his or her examination has been submitted to
the court and to both parties at least 10 days before the proceeding.

SECTION 69. 980.03 (5) of the statutes is renumbered 980.038 (8) (a) and

amended to read:

980.038 (8) (a) Upeon Except as provided in par. (b), upon a showing by the

proponent of good cause under s. 807.13 (2) (c), testimony may be received into the
record of a hearing under this see’emﬁ chapter by telephone or live audiovisual

means.

SECTION 70. 980.031 (title) of the statutes is created to read:

980.031 (title) Examinations.

SEcTION 71. 980.031 (1) and (2) of the statutes are created to read:

980.031 (1) If a person who is the subject of a petition filed under s; 980.02
denies the facts alleged in the petition, the court may appoint at least one qualified
licensed physician, licensed psycholo}gist; or other mental health professional to
conduct an examination of the person’s mental condition and testify at trial.

(2) The state may retain a licensed physician, licensed psychologist or othér
mental health professional to examine the mental condition of a person who is the
subject of a petition under s. 980.02 or who has been committed under s. 980.06 and
to testify at trial or at any other proceeding under this chapter at which testimony

is authorized.

SECTION 72. 980.034 of the statutes is created to read:
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980.034 _Change of place of trial or jury from anbther county. (1) The
person who is the subject of a petition filed under s; 980.02 or who has been
committed under this chapter may move for a change of the place of a jury trial under
s. 980.05 on the ground that an impartial trial cannot be had in the county in which
the trial is set to be held. The motion shall be made within 20 days after the
completion or waiver of the probable cause hearing under s. 980.04 (2), whichever is
applicable, except that it may be made after that time for cause.

(2) The motion shall be in writing and supported by affidavit which shall state
evidentiary facts showing the nature of the prejudice alleged. The departmént of
justice or the district attorney, whichever filed the petition under s. 980.02, may file
counter affidavits.

(8) If the court determines that there exists in the county where the action is
pending such prejudice that a fair trial cannot be had, it shall, except as provided in
sub. (4), order that the trial be held in any county where an impartial trial can be had.
Only one change may be granted under this subsection. The judge who orders the
change in the place of trial shall preside at the trial. Preliminary matters prior to
trial maj be conducted in either county at the discretion of the court.

(4) (a) In lieu of changing the place of trial under sub. (3), the court may require
the selection of a jury under par. (b) if all of the following apply: |

1. The court has decided to sequester the jurors after the commencement of the
trial.

2. There are groﬁnds for changing the place of trial uﬂder sub. (11).‘

3. The estimated costs to the county appear to be less using the procedure under

this subsection than using the procedure for holding the trial in another county.
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(b) If the court decides to proceed under this subsection it shall follow the
procedure under sub. (3) until the jury is chosen in the 2nd county. At that time, the
proceedings shall return to the original county using the jurors selected in the 2nd
county. The original county shall reimburse the 2nd county for all applicable costs
under s. 814.22.

SECTION 78. 980.035 of the statutes is created to read:

980.035 Substitution of judge. (1) ONE SUBSTITUTION. Any party to a
proceeding under this chapter may file a written request with the clerk of courts for
a substitution of a new judge for the judge assigned' to the case. Except as provided
in sub. (5), no party may file more than one such written request in any one action,
nor may any single such request name more than one judge. ,

(2) SUBSTITUTION OF JUDGE ASSIGNED TO PROBABLE CAUSE HEARING. A written
request for the substitution of a different judge for the judge assigned to preside at
the probable cause héaring under s. 980.04 (2) may be filed a: reasonable time before
the date of the probable cause hearing. o

(8) SUBSTITUTION OF TRIAL JUDGE ORIGINALLY ASSIGNED. A written request for the
substitution of a different judge for the judge originally assigned to the trial underv
s. 980.05 may be filed with the clerk within 10 days of the clerk’s giving actual notice
or sending noticé of the assignment to the parties. |

(4) SUBSTITUTION OF TRIAL JUDGE SUBSEQUENTLY ASSIGNED. If a new judge is
assigned to the trial under s. 980.05 and the party has not exercised the right to
substitute an assigned judge, a written request for the substitution of the new judge
may be filed with the clerk within 10 days of the clerk’s giving actual notice or
sending notice of the assignment to the parties. If the notification occurs within 20

days of the date set for trial, the request shall be filed within 48 hours of the clerk’s
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giving actual notice or sending notice of the assignment. If the notification occurs
within 48 hours of the trial or if there has been no notification, the party may make
an oral or written request for substitution prior to the commencelﬁent of the
proceedings.

(5) SUBSTITUTION OF JUDGE FOLLOWING APPEAL. Ifan appellate court orders a new
trial, a new commitment hearing or a new hearing on a petition for supervised
release or discharge, a request under this section may be filed within 20 days after
the filing of the remittitur by the appellate court, whether or not a request for
substitution was made prior to the time that the appeal was taken.

(6) PROCEDURES FOR CLERK. Upon receiving a request for substitution, the clerk
shall immediately contact the judge whose substitution has been requested for a
determination of whether the request was made timely and in proper form. If no
determination is made within 7 days, the clerk shall refer the matter to-the chief
judge for the determination and reassighment of the action as necessary. If the
request is determined to be proper, the clerk shall request the assignment of another
judge under s. 751.08. |

(8) RETURN OF ACTION TO SUBSTITUTED JUDGE. Upon the filing of an agreement; |
signed by the person and the person’s attorney and by the proSécuting attorney, the
substituted judge and the substituting judge, the action and all pertinent records
shall be transferred back’ to the substituted judge. |

SECTION 74. 980.036 of the statutes is created to read:

980.036 Discovery and inspection. (1) DEFINITIONS. In this section: |

(a) “Person subject to this chapter” means a person who is subject to a petition

filed under s. 980.02 or a persbn who has been committed under s. 980.06.
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(b) “Prosecuting attorney” means an attorney representing the state in a

proceeding under this chapter.
/

(2) WHAT A PROSECUTING ATTORNEY MUST DISCLOSE TO A PERSON SUBJECT TO THIS

CHAPTER. Upon demand, a prosecuting attorney shall, within a reasonable time
r“é“?soer 288, 0% or 780.57)

before a trlal or other proceeding under &hw-ohapbc% disclose to a person subject to

this chapter or the person’s attorney and permit the person or the person’s attorney
to inspect and copy or photograph all of the following materials aﬁd information, if
the material or information is within the possession, custody or control of the state:

(a) Any written or recorded statement made by the person concerning the
allegations in the petition filed under s. 980.02 or concerning other matters at issue
in tt?oceeding and the names of witnesses to the person’s written statements.

(b) A written summary of all oral statements of the person which the
prosecuting attorney plans to use in the course of the trial orW proceeding wifhe?
tRi€)chiaptpr and the names of witnesses to the person’s oral statements.

(¢) Evidence obtained in the manner described under s. 968.31 (2) (b), if the
prosecuting attorney 1ntends to use the evidence at the trial or m proceeding
Gporuih chaptegD«” e

(d) A copy of the person ’s criminal record.

(e) Alist of all witnesses, and their addresses, whom the prosecu(i:l::fgr° g.ttorr;?y
intends to call at the trial or W proceeding This paragraph
does not apply to rebuttal witnesses or those called for impeachment only.

(f) Any relevant written or recorded statements of a witness named on a list
under par. (e), including all of the foilowing:

1. Any videotaped oral statement of a child under s. 908.08.
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,r,,,dgwﬂ on acconlance ot §. 980.031 (5‘)_}

3
4
5 3Wiﬁed in subd. 2. does not prepar i
6

//wﬁfftgn summary of the person’s findings or the subject matter of

7 testimony. o
@ (g) The results of any physical or mental examinationy scientific or
9 psychological test, experiment or comparison that the prosecuting attorney 1ntends

éwﬂ»\aslys

@ to offer in evidence at the trial or )¢ proceedlng mdé‘r‘ﬁh&ﬂ:hﬁprﬁe@and any test/
[raw]
@SMM 5 ata that were collected dbumg’and.evalmtecbae,pa«rt/of/an

3 Mszﬂ or coaselereX a/@ yuwdmp e 4’ ooartﬂ

| chapber the examonation , test, ment or comparisen

16 (h) The criminal record of a witness for the state which is known to the

17 prosecuting attorney. e ‘éﬂ”‘tz:}
(i) Any physical,[;{:leme that the prosecuting attorney intends to offer in
@ evidence at a trial or g¥j§df proceeding widenihiachbplere e wd s ys

20 (j) Any exculpatory evidence. |

21 3) WHAT A PERSON SUBJECT To'{rH; C‘;I.AP’I‘ER MUST DISCLOSE TO THE PROSECUTING

22 ATTORNEY. Upon demand, a person who is subject to tllgs ch;ptelj or the person’s
@ attorney shall, within a reasonable time before a trial or other proceeding under this

@ Qb@?ﬁf% disclose to the prosecutlng attorney and permit the prosecuting attorney to

] qgo o<, 48&06 or q98.4 I
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inspect and copy or photograph all of the following materials and information, if the
material or information is within the possession, custody or control of the person:

(a) A list of all witnesses, other than the person, whom the person intends to
' Commes S Feys

call at thetrial or W proceeding 'Wmah)js'p}mp@together with their addresses.

This paragraph does not apply to rebuttal witnesses or those called for impeachment

only.

(b) Any relevant written or recorded statements of a witness named on a list

Fl‘arwcﬂ on ua»&«,« oM S

rder(s. 980. 03]%

WQ\W
{0 ay]
% scientiﬁc or

() The results of any physical or mental examinationy

psychological test, experiment or comparison that the person mtends to offer in

evidence at the trial or W proceeding W@W%and anz M
[raw] (;useﬂwmsﬂ h_any mannes|

facte gnd/data that were collected dﬂﬂng,mldlevahwedjas part of an examination
*2-

test, e)(chmm y
or WM.‘S Qo

(d) The criminal record of a witness named on a list under par. (a) which is

known to the person’s attorne \
P ,\/)\,_/\,bg er ﬂoc«xmmﬁnﬂ
(e) Any physma}fe;;c;ence that the person intendsto yoffer in evidence at the trial

s
or @iéf proceeding undarthib ghpptep < porcsdl sy

(4) COMMENT OR INSTRUCTION ON FAILURE TO CALL WITNESS. No comment or

instruction regarding the failure to call a witness at the trial shall be made or given
if the sole basis for such commentk or instruction is the fact that the name of the

witness appears upon a list furnished pursuant to this section.
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(5) TESTING OR ANALYSIS OF EVIDENCE. On motion of a party, the court may order
the production of any item of evidence or/data which is intended to be introduced at
the trial for testing or analysis under such terms and conditions as the court
prescribes.

(6) PROTECTIVE ORDER. Upon motion of a party, the court may at any time order
that discovery, inspection or the listing of witnesses required under this section be
denied, restricted or deferred, or make other appropriate ordérs. If the prosecuting
attorney or the attorney for a person subject to this chapter certifies that to list a
witness may subject the witness or others to physical or economic harm or coercion,
the court may order that the deposition of the witness be taken pursuant to s. 967.04
(2) to (6). The name of the witness need not be divulged prior to the taking of such
deposition. If the witness becomes unavailable or changes his or her testimony, the
deposition shall be admissible at trial as substantive evidence.

(7) IN CAMERA PROCEEDINGS. Either pavrty may move for an in camera inspection
by the court of any document required to be disclosed under sub. (2) or (8) for the
purpose of masking or deleting any material which is not relevant to the case being
tried. The court shall mask or delete any irrelevant material.

(8) CONTINUING DUTY TO DISCLOSE. If, sﬁbsequent to cofnpliance with a
requirement of this section, and prior to or during trial, a party discovers additional
material or the names of additional witnesses réquested which are subject to
discovery, inspection or production underthis section, the party shall promptly notify
the other party of the éxistence of the additional material or names. |

(9) SANCTIONS FOR FAILURE To COMPLY. (a) The court shall exclude any witness

not listed or evidence not presented for inspection or copying required by this section,
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SECTION 74
unless good cause is shown for failure to comply. The court may in appropriate cases
grant the opposing party a recess or a continuance.

(b) In addition to or in lieu of any sanction specified in par. (a), a court may, |
subject to sub. (4), advise the jury of any failure or refusal to disclose material or
information required to be disclosed under sub. (2) or (3), or of any untimely
disclosure of material or information required to be disclosed under sub. (2) or (3). |

(10) PAYMENT OF PHOTOCOPY COSTS IN CASES INVOLVING INDIGENT RESPONDENTS.
When the state public defender or a private attorney appointed under s. 977.08
requests photocopies of any item that is discoverable under this section, the state
public defender shall pay any fee charged for the photocopies from the appropriation
unders. 20.550 (1) (a). If the person providing photocopies under this section chargés
the state public defender a fee for the photocopies, the fee may not exceed the actual,
necessary and direct cost of photocopying. |

(11) EXCLUSIVE METHOD OF DISCOVERY. Chapter 804 does not apply to
proceedings under this chapter. This section provides the only methods of obtaining
discovery and inspection in proceedings under this chapter. |

SECTION 75. 980.038 of the statutes is created to read:

980.038 Miscellaneous proceduré.l pfovisions. (1) MOTIONS CHALLENGING
JURISDICTION OF COURT OR TIMELINESS OF PETITION; GROUNDS FOR CHALLENGING
JURISDICTION. (a) A motion challenging the jurisdictibn of the court or the timeliness
of a petition filed under s. 980.02 shall be filed within 10 days after the court‘holds
the probable cause hearing under s. 980.04 (2). Failure to file a motion within the
time specified in this paragraph waives the right to challenge the jurisdiction of the

court or the timeliness of a petition.
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(b) Notwithstanding s. 801.11, a court may exercise personal jurisdiction over
a person who is the subject of a petition filed under s. 980.02 even though the person
is not served as provided under s. 801.11 (1) or (2) with a verified petition and
summons or with an order for detention under s. 980.04 (1) and probable cause
hearing under s. 980.04 (2).

(2) EVIDENCE OF REFUSAL TO PARTICIPATE IN EXAMINATION. (a) At any hearing
under this chapter, the state méy present evidence br comment on evidence that a
person who is the subject of a petition ﬁled under s. 980.02 or a person who has been
committed under this chapter refused to participafe in an eXémination of his or her
mental condition that was being conducted under this chapter or that was conducted
before the petition under s. 980.02 was filed for the purpose of evaluating whether
to file a petition. ‘

(b) A licensed physician, licensed psychologist or other mental ‘health
professional may indicate in any wfitten report that he or she preparesin c;nflection
Wifh a proceeding under this chapter that the person whom he or she examined
refused to participate in the examination.

(8) TESTIMONY BY TELEPHONE’ OR LIVE AUDIOVISUAL MEANS.

(b) Testimony may not be received by télephone or live audiovisual means at
a trial under s. 980.05 or a hearing under s. 980.09 (1) (b)‘ or (2) (b).

(4) MOTIONS FOR POSTCOMMITMENT RELIEF; APPEAL. (a) A motion for
postcommitment relief by a person committed under s. 980.06 shall be made in the
time and manner provided in ss. 809.30 and 809 40. An appeal by a £Sfﬁfn who has
been commltted under ch. 980 from a final order under s. 980.06 %980 08 or

980.09 or from an order denying a motion for postcommitment relief or from both

shall be taken in the time and manner provided in ss. 808.04 (3), 809.30 and 809.40.
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If a person is seeking relief from an order of commitment under s. 980.06 W@the
person shall file a motion for postcommitment relief in the trial court prior to an
.appeaI unless the grounds for seeking relief are sufficiency of the evidence or issues
previously raised.

(b) An appeal by the state from a final judgment or order under this chapter
may be taken to the court of‘appeals within the time specified in s. 808.04 (4) and in
the manner prdvided fdr civil appeals under chs. 808 and 809.

5) FAILURE TO COMPLY WITH TIME LIMITS; EFFECT. Failurg to comply with aﬁy time
limit specified in this chapter does not deprive th 01(; L P;M;ersonal or subject matter
jurisdiction or of competency to exercise that jurisdiction. Failureto comply with any
time limit specified in this chapter is not grounds for ah appeal or grounds to vacate
any order, judgment or commitment issued or entered under this chapter. Failure
to object to a period of delay or a continuance waives the time limit that .is the subject
of the period of delay or continuance.

(6) ERRORS AND DEFECTS NOT AFFECTING SUBSTANTIAL RIGHTé. The court shall, in |
every stage of a proceeding under this chapter, disregard any error or defect in the |
pleadings or proceedings that does not affect the substantial rights of either party.

SECTION 76. 980.04 (1) of the statutes, as affected by 1999 Wisconsin Act 9, is
amended to read: | .

980.04 (1) Upon the filing of a petition under s. 980.02, the c;ourt shall review
the petition to determine whether to issue an order for detention of the person who
is the subject of the petition. The person shall be detained only if there is probable
cause to believe that the person is eligible for commitment under s. 980.05 (5). A |
person detained under this subsection shall be held in a facility approved by the

department. If the person is serving a sentence of imprisonment, is in a secured
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SECTION 76

correctional facility, as defined in s. 938.02 (15m), a secured child caring institution,
as defined in s. 938.02 (15g), or a secured group home, as defined in s. 938.02 (15p),
or is committed to institutional care, and the court orders detehtion under this
subsection, the court shall order that the person be transferred to a detention facility
approved by the department. A detention order under this subsection remains in
effect until the persen-is-diseharged petition is dismissed after a hearing under sub.
(8) or after a trial under s. 980.05 (5) or until the effective date of a commitment order
under s. 980.06, whichever is épplicable.

SECTION 77. 980.04 (2) of the statutes is renumbered 980.04 (2) (a) and
amended to read: |

080.04 (2) (a) Whenever a petition is filed under s. 980.02, the court shall hold

a hearing to determine whether there is probable cause to believe that the person

named in the petition is a sexually violent person. Ifthe persen-namedinthepetition

o hearing within hours afte

aVa a¥a aVs aval a ne-DArson

named-in-the petition is-not-incustody,the Except as provided in par. (b), the court
shall hold the probable cause hearing within a-reasenable-time 30 days, excluding
Saturdays, Sundays and legal holidays, after the filing of the petition, unless that
time is extended by the court for good cause shown upon its own motion, the motion

of any party or the stipulation of the parﬁigs.
SECTION 78. 980.04 (2) (b) of the statutes is created to read:

980.04 (2) (b) If the person named in the petition is in custody under a sentence,
dispositional order or commitment and the probable cause hearing will be held after
the date on which the person is scheduled to be released or discharged from the

sentence, dispositional order or commitment, the probable cause hearing under par.



W O I O T A O N

NN N NN e e e o o o
Awmwomgqmmpwwﬁs

®

1999 — 2000 Legislature LEB 410571
. C

SECTION 78

(a) shall be held no later than 10 days after the person’s scheduled release or
discharge date, excluding Saturdays, Sundays and legal holidays, unless that time
is extended by the court for good cause shown upon its own motion, the motion of any
party or the stipulation of the parties.

SECTION 79. 980.04 (3) of the statutes is amended to read:

980.04 (8) If the court determines after a hearing that there is probable cause
to believe that the person named in the petition is a sexually violent person, the court |
shall order that the person be taken into custody if he or she is not in custody and
shall order the person to be transferred within a reasonable time to an appropriate

facility specified by the department for an evaluation by the department as to
whether the person is a sexually violent person. If the court determines that
probable cause does not exist to believe that the person is a sexually violent person,
the court shall dismiss the petition.

SECTION 80. 980.05 (1) of the Stétutes is amended to read:

980.05 (1) A trial to determine whether the person who is the subject of a
petition under s. 980.02 is a sexually violent person shall commence no later than 45
90 days after the date of the probabie cause hearing under s. 980.04. The court may

& one 6 mese centirmances ;
grant a-eeatinuenee/of the trial date for good cause upon its own motion, the motion

of any party or the stipulation of the parties.

SEcTION 81. 980.05 (1m) of the statutes is repealed.

. SEcTION 82. 980.05 (2m) of the statutes is created to read:

980.05 (2m) (a) At ajury trial under this section, ﬁhe éummoning of jurors, the
selection and qualifications of thejury, the dhallenge of jurors for cause and the duty
of the court in charging the jury and giving instructions and discharging the jury
when unable to agree shall be the same WMMW asfin civil actions,
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except that, notwithstanding s. 805.08 (3), each party shall be entitled to 4
peremptory challenges or, if the court orders additional jurors to be selected under
s. 805.08 (2), to 5 peremptory challenges. A party may waive in advance any or all
of its peremptory challenges and the number of jurors called under par. (b) shall be

reduced by this number.

«+NOI'E: This Jefjguage fMllows the currenpperemy rysta tes (35, 805.08(3) and
97 3 Sy t )m ’ 0) ng add] l(l: p 2 n' YO ma Pe l« i:,l; a0 ﬂno,»:f l/
Jeslec . Okay? Of ' do #oy intedd td fo Ow/the # Hofe was/org
i#dditigha et ptory fo eac“ (teynaty jurgr he gld £ i'o/ tiogal juxo :, f

0, --;‘ At leastfif cri oAl cages/ e old Yule gllpfred nff morg/thah 2“a1
juross. -=' 2.05, ',., o

(b) The number of jurors selected shall be the number prescribed in sub. (2),
unless a lesser number has been stipulated toand approved under par. (¢) orthe court
orders that additional jurors be selected.k That number, plué the number of
peremptory challenges available to all of the parties, shall be called initially and
maintained in the jury box by calling others to replace jurors excused for cause until
all jurors have been examined. The parties shall thereupon exercise in their order,
the state beginning, the peremptory challenges available to them, and if any party
declines to challenge, the challenge shall be made by the clerk by lot.

(c) At any time before the verdict in a jury trial under this section, the parties
may stipulate in writing or by statement in open court, on the record, with the

approval of the court, that the jury shall consist of any number less than

w+«NOTE: ] put the jury selection languagg in s. 98 005 hgcays e the ~-: age that /
Spemed ap only g jury trjeds of 1Lnde Adetior sver, the

you sgges

dyafl isjalsé codifying e Dosi reghirgment oy aJ df 59 0.09( b) a7 )
WY, Shodld this 1thguagé be gabdifigd s¢ cover jufries o 6( d aGed opp/of s. 980/05)?
If so, db you wia 4t to pt v1d 4 different numiber of pgfemptories for_)u es of 67

SECTION 83. 980.05 (3) (a) of the statutes is amended to read:

“he mmgu-)@;e:aw
Uik swbh- ()
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980.05 (3) (a) At a trial on a petition under this chapter, the petitioner has the
burden of proving the-allegations-in-the-petition beyond a reasonable doubt that the
person who is the subject of the petition is a sexually violent person.

SECTION 84. 980.05 (3) (b) of the statutes is amended to read:

980.05 (3) (b) If the state alleges that the sexually violent offense or act that
forms the basis for the petition was an act that was sexually motivated as provided
in s. 980.01 (8) (b) or (bm), the state is required to prove beyond a reasonable doubt
that the alleged sexually violent act was sexually motivated.

SECTION 85. 980.07 (1) of the statutes, as affected by 1999 Wisconsin Act 9, is
amended to read:

980.07 (1) If a person has been committed under s. 980.06 and has not been
discharged under s. 980.09, the department shall conduct an examination of his or
her mental condition within 6 18 months after an the date of the initial commitment

order under s. 980.06 and again thereafter at least once each 12 months for the

purpose of determining whether the person has made sufficient progress for the
court to consider whether the person should be placed on supervised release or
discharged. At the time of a reexamination under this section, the person who has
been committed may retain or seek to have the court appoint an examiner as
provided under s. 986-:03+4) 980.031 (3).

SECTION 86. 980.07 (3) of the statutes is repealed.

SEcCTION 87. 980.08 (8) of the statutes, as affected by 1999 Wisconsin Act 9, is
amended to read: ’ | ,

980.08 (8) Within 20 days after receipt of the petition, the court shall appoint
one or more examiners having the specialized knowledge determined by the court to

be appropriate, who shall examine the mental condition of the person and furnish




1L I - N VL]

W 0 I O&

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

1999 — 2000 Legislature - 37- O et

SEcCTION 87

a written report of the examination to the court within 30 days after appointment.
The district attorney or the artment of justice, whichever

petition, may have the pet;’tiongr examined as provided under s. 980.031 (2). An
examiner retained by the distri rney or department of justice under s. 980.031
2) or retai r appointed for the petitioner under s. 980.031 (3) shall file

ritten report of his or her examination with the court within 45 days of bein

retained or appointed. All of the examiners gcting uhder this subsection shall have
reasonable access to the person forpurpeses-of examination and to the person’s past
and present-treatment reéords, as-definedin-s.51.30-(1)(b);-and patient-health-care
records; as provided under s. 146:8242)(e) 980.031 (4). Ifany such examiner believes
that the person is appropriate for supervised relee;se under the criteridn specified in
sub. (4), the examiner shall report on the'type of treatment and services that the
person may need wh‘ile in the community oh supervised release. The county shall

1

pay the costs of an examiner appointed under this subsection as provided' under s.

51.20 (18) (a).
SECTION 88. 980.08 (4) of the statutes, as affected by 1999 Wisconsin Act 9, is
amended to read: ; |
- 980.08 (4) The court, without a jury, shéil hear the petition within 30 days after
the report-of thecourt—appeinted-examineris reports of all persons who examined
the petitioner uﬁdgr sub. (8) are filed with the court, unless the petitioner waives this
time limit. Expenses of proceedings under this subsection shall be paid as provided
under s. 51.20 (18) (b), (¢) and (d). The court shall grant the petition unless the state
proves by clear and convincing evidence that the person is still a sexually violent
person and that it is still substantially probable that the person will engage in acts

of sexual violence if the person is not continued in institutional care. In making a
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decision under this subsection, the court may consider, without limitation because
of enumeration, the nature and circumstances of the behavior that was the basis of
the allegation in the petition under s. 980.02 (2) (a), the person’s mental history and
present mental condition, where the person will live, how the person will support
himself or herself and what arrangements are available to enSure that the person
has access to and will participate in necessary treatment, including pharmacological
treatment using an antiandrogen or the chemical equivalent of an antiandrogen if
the person is a serious child sex offender. A decision under this subsection on a
petition filed by a person who is a serious child sex offender may not be made based
on the fact that the person is a proper subject for pharmacological treatment using
an antiandrogen or the chemical equivalent of an antiandrogen or on the fact that
the person is willing to participate in pharmacolog‘ical treatment using an
antiandrogen or the chemical equivalent of an antiandrogen.

| SECTION 89. 980.09 (1) (b) of the statutes is amended to read:
980.09 (1) (b) At a hearing under this subsection, the district attorney or the
department of justice, whichever filed the original petition, shall represent the state

and shall have the rightto may have the petitioner examined by-an-expert-or

without—a—jury as provided under s. 980.031 (2). The district attorney or the
department of justice, whichever filed the original petition, or the petitioner or hig
or her attorney may request that the hearing under this subsection be to a jury of
At the hearing under this subsection, the state has the burden of proving by clear aﬁd
convincing evidence that the petitioner is still a sexually violent person.

SECTION 90. 980.09 (2) (a) of the statutes is amended to read:
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980.09 (2) (a) A person may petition the committing court for discharge from
custody or supervision without the secretary’s approval. At the time of an
examination under s. 980.07 (1), the secretary shall provide the committed person
with a written notice of the person’s right to petition the court for discharge over the
secretary’s objection. Theneticeshallcontaina-waiverofrights: The secretary shall
forward a copy of the notice and-waiverform to the court with the report of the
department’s examination under s. 980.07 M_ﬂfﬂemm_ugm_pmpﬁhﬂﬂ&
person received the notice. If the person dees-p,et-aﬂimatwewme—the—ﬂght—te
petition petitions for discharge from custody or supervision witho
approval, the court shall set a probable-cause hearing to determine whether facts
exist that warrant a hearing on whether thé person is still a sexually violent person.
The committed person has a right to have an attorney fepresent him or her at the

probable-cause hearing, but the person is not entitled to be present at the probable
cause hearing. In determining under this paragraph whether facts exist thg:
warrant a hearing on whether the person is still a sexually violent person, the court

shall consider only the examination report filed under s. 980.07 (2) and relézanj;

arcuments and supporting documentation provided by the person or
SEcTION 91. 980.09 (2) (b) of the statutes is amended to read:
980.09 (2) (b) If the court determines at the probable-eause hearing under par.

(2) that probablecause exists to-believe-that the-committed persen is nolonger facts
Ql)‘:ist that warrant a hearing on whether thé person is still a sexually violent person,
then the court shall set a hearing on the issue. At a hearing under this paragraph,
the committed person is entitled to be present and to the béneﬁt of the protections
afforded to the person under s. 980.03. The district attorney or the departmént of

justice, whichever filed the original petition, shall represent the state at a hearing
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1 under this paragraph.

district attorney or the depa ment of justice, whichever filed the original petition

or the petitioner or his or her attorney may request that the i nder thi
subsection beto ajury of 6. The state hastherightte may have the committed person
evaluated by-expertschosenby thestate examined rovided under

At the hearing, the state has the burden of proving by clear and convincing evidence

that the committed person is still a sexually violent person.

SECTION 92. 980.12 (1) of the statutes, as affected by 1999 Wisconsin Act 9, is
q98.020 (2)Y
q1o0.0=2 =7

amended to read: | ?(aﬂ\ - slea dexk
980.12 (1) Except as provided 1@9&0—0&@%@#986\6; (8), the department
11 shall pay from the appropriations under s. 20.435 (2) (a) and (bm) for all costs relating
12 to the evaluation, treatment and care of persohs evaluated or committed under this
13 chapter. | )/ :
—

14 SECTION 93. 980.14 (title) of the statutes is created to read:
15 980.14 (title) Immunity.
16 SEcTION 94. 980.14 (1) of the stétutes is created to read:
17 980.14 (1) In this section, “agency” means the department of corrections, the
18 department of health and family services, the department of justice or a district

19 attorney.

J 20 SEcTION 95. Initial applicability.

(1) SEXUALLY VIOLENT PERSON COMMITMENT PROCEEDINGS, The treatment of
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: v
initiated by a petition filed under section 980.02 of the statutes/on the effective date

of this subsection.

(2) INCREASED PENALTY FOR PERSONS WITH PRIOR CONViCTIONS FOR CERTAIN CRIMES.
The renumbering and amendment of sections 939.623 (1) and 939.624 (1) of the
statutes and the creation of sections 939.623 (1) (b) and 939.624 (1) (b) of the statutes
first apply to offenses committed on the effective date of this subsection, but do not
preclude the counting of other offenses as prior serious sex crimes, prior serious

violent crimes or prior child sex crimes for purposes of sentencing a person under

W O 2 O Ot = W N

section 939.623 or 939.624 of the statutes, as affected by this act.

(END)

ok
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Sexually violent person commitment proceedings

Current law provides a procedure for involuntarily committing sexually violent
persons to the department of health and family services (DHFS) for control, care and
treatment. A sexually violent person is a person who has committed certain sexually
violent offenses and who is dangerous because he or she suffers from a mental
disorder that makes it substantially probable that the person will engage in acts of
sexual violence. .

A proceeding for the involuntary commitment of a sexually violent person is
begun by the filing of a petition that alleges that the person is a sexually violent
person. The petition may be filed by the department of justice (DOJ) or, if DOJ does
not file a petition, by a district attorney. The petition must be filed before the person
is going to be released from confinement that resulted from the commission of a
sexually violent offense. The court in which the petition is filed must review the
petition and decide whether to hold the person in custody pending a trial on the
petition. The court must also hold a hearing to determine whether there is probable
cause to believe that the person is a sexually violent person. If the court finds that
there is probable cause to believe that the person is a sexually violent person, the
court must schedule a trial on the petition and order the person to be sent to an
appropriate facility for an evaluation.

If, after the trial on a sexually'/violent person petition, the person is found by
a judge or jury to be a sexually violent person, the person must be committed to the
custody of DHFS and placed in institutional care. A person who is committed as a
sexually violent person and placed in institutional care may petition the committing
court to modify its order by authorizing supervised release in the community if at
least 18 months have elapsed since the initial commitment order was entered or at
least six months have elapsed since the most recent release petition was denied or
the most recent order for supervised release was revoked. In addition, current law
provides for periodic reexaminations of a person committed as a sexually violent
person and provides a method by which the person may petition the court for
discharge from the commitment on the grounds that he or she is no longer a sexually
violent person.

This bill makes numerous changes to the current sexually violent person
commitment procedure. Among the changes made by the bill are the following:

1. Definition of sexually violent offenses. A person may be subject to a
proceeding for commitment as a sexually violent person only if the person has
committed certain sexually violent offenses. This bill adds additional offenses to the
current list of sexually violent offenses that may serve as a basis for a petition.
Currently, the list includes such offenses as first and second degree sexual assault,
first and second degree sexual assault of a child, incest with a child and child
enticement. This bill adds sexual exploitation by a therapist and third degree sexual
assault to the list.
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' the commission of a Qri)me; solicitig a child to participate in criminal gang activity;
r

bery; and{physical abuse of a child. e

In addition, the bill progides that an offense that was a crime under an earlier
law of this state that is comparable to any of the sexually violent offenses included
in the list is also considered to be a sexually violent offense.

Finally, the bill includes in the list of sexually violent offenses the offense of
escape, if the escape was from any type of custody that is related to a sexually violent
person commitment proceeding (see Escape, below). arg -

2. Expert examinations of persons{subject to sexually violent person petitions.
Under current law, if a person who is the subject of a sexually violent person petition
or who has been committed as a sexually violent person is required to submit to an
examination, he or she may retain experts or professional persons to perform an
examination. If the person is indigent, the court must, upon the person’s request,
appoint a qualified and available expert or professional person to perform an
examination of the person on the person’s behalf. ’

"5  This bill maintains the current provision concerning retention of an expert by

Ta_p_az'—sﬁ'ﬁubj ect to a petition or appointment of an expert for the person. The bill also
provides that, if a person who is subject to a sexually violent person petition denies
the facts alleged in the petition, the court may appoint at least one expert to conduct
an examination of the person and testify at the trial on the petition. The bil
provides that the state may retain an expert to examine a person/subject to a sexually
violent person petition and testify at the trial on the petition or at other proceedings.
Finally, the bill provides that an expert retained or appointed under any of these
provisions must be a licensed physician, licensed psychologist or other mental health
professional.

3. Access to confidential records. Under current law, with certain exceptions,
a person’s medical records (including mental health treatment records) are
confidential. Also, if a juvenile has been subject to a delinquency proceeding or a
proceeding to determine whether he or she is in need of protection or services, the
records concerning the court proceeding and any placement or treatment resulting
from the proceeding are generally confidential. Among the exceptions to the
confidentiality requirements that apply to medical and juvenile records are
exceptions allowing access t§ certain persons for use in connection with proceedings
to commit a person as a sexually violent person. Specifically, current law allows
access to these records by an expert who is examining a person for purposes of
providing an opinion as to whether the person may meet the criteria for commitment
as a sexually violent person. Current law also provides access to the records by DOJ
or a district attorney for purposes of prosecuting a sexually violent person
commitment proceeding.

2ho
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This bill modifies the current exceptions to medical and juvenile records
confidentiality by broadening the provisions concerning who may have access to the
records and by clarifying how those persons may use information obtained from the
records. Under the bill, the records must be released to authorized representatives
of DHFS, DOJ, the department of corrections (DOC) or a district attorney for use in
the evaluation or prosecution of a sexually violent person proceeding if the records
involve or relate to an individual who is the subject of or who is being evaluated for
the proceeding. The bill also provides that the court in which the proceeding is
pending may issue any protective orders that it determines are appropriate
concerning the records and that any representative of DHFS, DOJ or DOC or a
district attorney may disclose information obtained from the records for any purpose
consistent with any sexually violent person proceeding.

In addition, the bill allows for access to other confidential records and reports
which, under current law, are not generally available for use in connection with a
sexually violent person commitment proceeding. Specifically, the bill allows access
to law enforcement records concerning juveniles, records concerning required
reports of abused or neglected children, court records of other civil commitment
proceedings, pupil records maintained by a school and presentence investigation
reports prepared by DOC in connection with the sentencing of a person convicted of
acrime. As with the exception for medical and juvenile records, the bill provides that
these records and reports must be released to authorized representatives of DHF'S,
DOJ, DOC or a district attorney for use in the evaluation or prosecution of a sexually
violent person proceeding if the records involve or relate to an individual who is the
subject of or who is being evaluated for the proceeding. The bill also provides that
the court in which the proceeding is pending may issue any protective orders that it
determines are appropriate concerning the records and that any representative of
DHFS, DOJ or DOC or a district attorney may disclose information obtained from
the records for any purpose consistent with any sexually violent person proceeding.

4. Timing of probable cause hearing. Under current law, the court in which a
sexually violent person petition has been filed must conduct a probable cause
hearing on the petition within a reasonable period of time after the filing of the
petition, except that the probable cause hearing must be held within 72 hours after
the petition is filed (excluding Saturdays, Sundays and legal holidays) if the person
is being held in custody pending tria itton:

This bill provid e probable cause hearing generally must be held
within 30 days e filing of the petition, excluding Saturdays, Sundays and legal
holidays, unless that time limit is extended by the court for good cause. However,

ifthe personjsubject to the petition is in custody under a criminal sentence, a juvenile
dispositional order or a commitment order that is based on the person’s commission
of a sexually violent offense and the probable cause hearing is scheduled to be held
after the date on which the person is scheduled to be released or discharged from the
sentence, dispositional order or commitment order, then the probable cause hearing
must be held no later than ten days after the person’s scheduled date of release or
discharge, excluding Saturdays, Sundays and legal holidays, unless that time limit -
is extended by the court for good cause.
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5. Timing of the trial on a sexually violent person petition. Under current law,
a trial to determine whether the person who is the subject of a petition is a sexually
violent person must commence no later than 45 days after the date of the probable
cause hearing, unless the court grants a continuance of the trial date for good cause.
The bill provides that the trial must begin no later than 90 days after the date of the
probable cause hearing, except that the court may grant one or more continuances
for good cause. WO o

6. Rights of a person{;ubject to a petition. Under current law, the rules of
evidence applicable at a criminal trial apply to a trial on a sexually violent person
petition and a person who is subject to a sexually violent person petition generally
has the same constitutional rights available to a defendant in a criminal proceeding.
Current law also specifically provides that the person has the right to counsel, the
right to remain silent, the right to present and cross—examine witnesses and the
right to have the allegations in the petition proven beyond a reasonable doubt.

This bill eliminates the requirement that the rules of evidence applicable at a
criminal trial also apply at a trial on a petitjon., In addition, the bill eliminates the

o general provision affording a person/( séﬁje‘c‘c to a petition e same

ah e/ 008 itutional rightsjavailable to a defendant in a criminal proceeding. The bill does

not eliminate the person’s specified rights to counsel, to present and cross—examine

witnesses and to have the petition proven beyond a reasonable doubt. Likewise, the

bill does not eliminate the person’s specified right to remain silent; however, the bill

does provide that the state may present evidence that a person who is the subject of

a petition refused to participate in an examination that was conducted for the

@wpose of evaluating whether to file a petition against the person or for the purpose
of evaluating the person after a peﬁtionW

7. Reexaminations of persons found to be sexually violent persons. Under
current law, a person who has been committed as a sexually violent person must be
examined by DHFS within six months after the initial commitment and again
thereafter at least once each 12 months for the purpose of determining whether the
person has made sufficient progress for the court to consider whether the person
should be placed on supervised release or discharged from the commitment. This bill
provides that DHF'S is not required to examine the person until 18 months after the
person’s initial commitment. The bill does not change the requirement that DHFS
conduct further evaluations at least once each 12 months thereafter.

In addition, under current law the court that committed the person may order
areexamination of the person at any time. The bill eliminates the ability of the court
to order a reexamination of the person at any time.

8. Miscellaneous procedural provisions. Current law does not explicitly
address various procedural issues relating to sexually violent person commitment
proceedings. This bill creates new procedural provisions addressing a number of
these issues. Among the issues addressed by new procedural provisions are the
following:

aj, Substitution of judge.
bi,Making motions to challenge the jurisdiction of the court or the timeliness
of the filing of a petition.
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cf, Methods by which one party may discover and inspect material in the
possession of the other party.

d4. Changing the place where the trial on the petition is held.

e. Jury selection.

f¥, Filing motions for relief from a commitment order that is entered after a
person has been found to be a sexually violent person.

The bill also provides that the rules applicable to appeals in criminal, juvenile
and other civil commitment cases will generally apply in an appeal from an order
committing a person as a sexually violent person.

9. Codification of certain case law interpretations. The bill codifies certain
Wisconsin appellate court decisions relating to the sexually violent person
commitment procedure, including the following:

af. The bill provides that a person may be subject to a sexually violent person
commitment proceeding at the time that he or she is being paroled under or
discharged from a commitment under a previous sex crimes commitment law that
was repealed in 1980. This codifies a holding of State v. Post, 197 Wis. 2d 279 (1995).

bY¥. The bill provides that, for purposes of determining the proper time to file a
petition, confinement under a sentence of imprisonment that was imposed for a
sexually violent offense includes confinement that was imposed consecutively to any
sentence for a sexually violent offense. This codifies a holding of State v. Keith, 216
Wis. 2d 61 (Ct. App. 1997).

cf. The bill provides that a person committed as a sexually violent person must
be afforded the right to request a jury for a hearing on his or her petition for a
discharge from the commitment. This codifies a holding of State v. Post, 197 Wis. 2d
279 (1995).

dj. The bill provides that, when reviewing a person’s petition for discharge from
a commitment as a sexually violent person, the court does not hold an evidentiary
hearing but instead considers only reports concerning reexaminations of the person
and any relevant documentation submitted by the parties. This codifies the holding
of State v. Paulick, 213 Wis. 2d 432 (Ct. App. 1997).

Escape

Current law provides penalties for escaping from certain types of custody,
including actual physical custody in a jail, state prison or juvenile correctional
institution, actual physical custody of a law enforcement officer or institution guard
and constructive custody of prisoners and juveniles temporarily outside an
institution for the purpose of work, school, medical care or other authorized
temporary leave. A person who is convicted of escape is subject to fines or
imprisonment or both. The maximum term of imprisonment that may be imposed
depends on the type of custody from which the person escapes. For instance, a person
who escapes after being arrested for, charged with or sentenced for a crime may be
imprisoned for not more than ten years or fined not more than $10,000 or both, while
a person who escapes after being arrested for, charged with or convicted of a violation
of a law that is penalized with a forfeiture (a civil monetary penalty) may be
imprisoned for not more than nine months or fined not more than $10,000 or both.
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This bill provides that a person may be imprisoned for not more 60 years if he
or she escapes while he or she is in custody in connection with a sexually violent
person commitment proceeding or while he or she is in institutional care or on
supervised release after having been found to be a sexually violent person.

Sentence enhancement for repeat serious sex crimes and repeat violent
crimes

Under current law, a person must be sentenced to not less than five years of
imprisonment if he or she commits a serious sex crime after having previously been
convicted of a serious sex crime. The serious sex crimes covered by this requirement
are first and second degree sexual assault, which generally involves sexual
intercourse or sexual contact with another without the other person’s consent under
certain aggravating circumstances (such as the use or the threat of use of a weapon,
force or violence). This bill adds third degree sexual assault (sexual intercourse or
sexual contact with another without the other person’s consent) to the list of serious
sex crimes covered by this minimum sentence requirement. In addition, the bill

provides that a person is covered by this minimum sentence requirement if any of
m: 1) the person was previously convicted of a crime under an

earlier law of this state that is comparable to first, second or third degree sexual
assault; or 2) the person has previously been convicted of a crime under federal law
or the law of another state and that federal or state law is comparable to first, second
or third degree sexual assault.

Current law also provides that a person must be sentenced to not less than five
years of imprisonment if he or she commits a serious violent crime after having
previously been convicted of a serious violent crime. The serious violent crimes
covered by this requirement are felony murder (causing the death of another during
the commission of certain felonies) and second degree intentional homicide. This bill
provides that a person is covered by this minimum sentence requirement if he or she
has previously been convicted of a crime under federal law or the law of another state
and that federal or state law is comparable to felony murder or second degree
intentional homicide.

Sex offender registration requirements

Under current law, with certain exceptions, a person must register as a sex
offender if he or she has committed certain sex offenses, such as sexual assault,
sexual assault of a child, incest, sexual exploitation of a child or child enticement.
In addition, current law allows a court to order a person to register as a sex offender
if the person has committed certain serious felony offenses that are not sex offenses,
such as homicide, battery or burglary, but that the court finds were sexually
motivated. This bill provides that a court may order a person to register as a sex
offender if the person has committed the offense of administering a dangerous or
stupefying drug with the intent to facilitate the commission of a crime or the offense
of soliciting a child to participate in criminal gang activity if the court finds that the
offense was sexually motivated.
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INSERT 3-24: D/
Any representative of the department of corrections, the department of health and
family services, the department of justice or a district attorney may disclose
information obtained under this subsection for any purpose consistent with any
proceeding under ch. 980.

INSERT 4-14: v/
Any representative of the department of corrections, the department of health and
family services, the department of justice or a district attorney may disclose
information obtained under this paragraph for any purpose consistent with any
proceeding under ch. 980.

INSERT 4-22:
Any representative of the department of corrections, the department of health and

family services, the department of justice or a district attorney may disclose

V’information obtained under this MA?]J% for any purpose consistent with any
g

proceeding under ch. 980. wb ‘J (e sion

INSERT 5-19:
Any representative of the department of corrections, the department of health and
family services, the department of justice or a district éttorney may disclose
information obtained under this parag‘{aph for any purpose consistent with any
proceeding under ch. 980.

INSERT 6-6: ©~
The court in which the proceeding under ch. 980 is pending may issue any protective
orders that it determines are appropriate concerning information made available or

disclosed under this subdivision. Any representative of the department of

corrections, the department of health and family services, the department of justice
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or a district attorney may disclose information obtained under this subdivision for
any purpose consistent with any proceeding under ch. 980.

INSERT 6-9: v

SEcCTION 1. 118.125 (2) (ck) of the itatutes is created to read:

118.125 (2) (ck) The school cléé‘l‘:‘l?(;r% his or her designee shall make pupil records
available for inspection or disclose the contents of pupil records to authorized
representatives of the department of corrections, the department of health and
family services, the department of justice or a district attorney for use in the
evaluation or prosecution of any proceeding under ch. 980, if the pupil records involve
or relate to an individual who is the subject of or who is being evaluated for a
proceeding under ch. 980. The court in which the proceeding under ch. 980 is pending
may issue any protective orders that it determines are appropriate concerning pupil
records made available or disclosed under this paragraph. Any representative of the
departnient of corrections, the department of health and family services, the
department of justice or a district attorney may disclose information obtained under
this paragraph for any purpose consistent with any proceeding under ch. 980.

INSERT 6-23: ‘/

The court in which the proceeding under ch. 980 is pending may issue any protective
orders that it determines are appropriate concerning records made available
or disclosed under this paragraph. Any representative of the department of
corrections, the department of health and family services, the department of justice

or a district attorney may disclose information obtained under this paragraph for any

purpose consistent with any proceeding under ch. 980.
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INSERT 7-8: v

v’ e
A jury in a hearing under s. 980.09 (1) (b) or (2) (b) shall consist of the number of
v (74
persons specified in s. 980.09 (1) (b) or (2) (b), whichever is applicable, unless a lesser
v
number has been stipulated to and approved under s. 980.09 (3) (c).

INSERT 12-2: .~

subsection. Any representative of the department of corrections, the department of

health and family services, the department of justice or a district attorney may

disclose information obtained under this subsection for any purpose consistent with
INSERT 12-19:

Any representative of the department of corrections, the department of health and

family services, the department of justice or a district attorney may disclose

information obtained under this paragraph for any purpose consistent with any

proceeding under ch. 980.

INSERT 19-6: ¥V

SECTION 2. 980.015 (2) (c) of the statutes is amended to read:

980.015 (2) (c) The anticipated release on conditional release under s. 971.17
or the anticipated termination of or discharge of-a from a commitment order under
s. 971.17, if the person whe has been found not guilty of a sexually violent offense by

reason of mental disease or defect under-s—971-17.

Histo‘ry: 1993 a. 479; 1995 a. 77; 1997 a. 205, 283; 199F a. 9.

INSERT 20-19:
SECTION 3. 980.03 (3) of the statutes is amended to read:
980.03 (3) The person who is the subject of the petition, the person’s attorney,

the department of justice or the district attorney may request that a trial under s.



10
11
12
13
14
15
16

18
19
20
21
22
23

-10- LRB-4105/1ins

980.05 be to a jury ef£12. A request for a jury trial shall be made as provided under
s. 980.05 Q\)/ Notwithstanding s. 980.05 (2), if the person, the person’s attorney, the
department of justice or the district attorney does not request a jury trial, the court
may on its own motion require that the trial be to a jury ¢£32,” The jury shall be
selected as provi r 0.05 2';1 A verdict of a jury under this chapter is

not valid unless it is unanimous.

History: 1993 a. 479; 1997 a. 252; 1999 a. 9.

INSERT 21-5: ‘/

Upon the order of the circuit court, the countv shall payv, as part of the costs of the

action, the costs of a licensed physician, licensed psychologist or other mental health
professional appointed by a court under this subse'/ction to perform an examination
(
and participate in the trial or other proceeding on behalf of an indigent person.
INSERT 21-18:
v -
past and present juvenile records, as provided under ss. 48.396 (6), 48.78 (2) (e),
v v
938.396 (10) and 938.78 (2) (e
INSERT 40-7: ©
SECTION 4. 980.09 (8) of the statutes is created to read:
@) v v/
980.09 (3) JURY SELECTION. (A-t a hearing to a jury under sub. (1) (b) or (2) (b),
the summoning of jurors, the selection and qualifications of the jury, the challenge
of jurors for cause and the duty of the court in charging the jury and giving
instructions and discharging the jury when unable to agree shall be the same as in

jury trials in civil actions. A party may waive in advance any or all of its peremptory

cHallenges and the number of jurors called under par. (b) shall be reduced by this

number.



—

L " )

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

-11 - LRB—-4105/1ins

(b) The number of jurors selected shall be the number prescribed in sub. (1) (b) -
or (2) (b)‘,/whichever is applieable, unless a lesser number has been stipulated to and
approved under par. (c) or the court orders that additional jurors be selected. That
number, plus the number of peremptory challenges available to all of the parties,
shall be called initially and maintained in the jury box by calling others to replace
jurors excused for cause until all jurors have been examined. The parties shall
thereupon exercise in their order, the state beginning, the peremptory challenges
available to them, and if any party declines to challenge, the challenge shall be made
by the clerk by lot. /

(c) At any time before the verdict in a hearing to a jury under sub. (1) (b) or (2)
(b), the parties may stipulaté in writing or by statement in open court, on the record,
with the approval of the court, that the jury shall consist of any number less than the
number prescribed in sub. (1) (b) or (2) (b), whichever is applicable.

INSERT 40-22:

v v V. v N
18.396 (6), 48.78 (2) (<), 48.981 (7) (a) 85., 51.30 (3) (bi5) and (4) (b) 814, 8 and 10mn.,
v’ v v [ v v [
118.125 (2) (ck), 146.82 (2) (c) and (cm), 801.52, 808.04 (3) and (4), 809.10 (1) (a),
v’ { v’ e o v’
809.30 (1) (a) and (b), 809.40 (1), 814.61 (1) (¢) 6., 905.04 (4) (a), 911.01 (4) (¢c), 938.35
v v v v v v v o
(1) (e), 938.396 (2) (e), 938.78 (2) (e), 972.15 (6), 980.01 (2), (5) and (6) (a), (am), (b),
(bm), (¢) and (d), 980.015 (2) (c), 980.03 (2) (intro.), (3), (4) and (5), 980.031 (title), (1)

v’ v v v v’ v’ v VooV

and (2), 980.034, 980.035, 980.036, 980.038, 980.04 (1) and (3), 980.05 (1), (1m), (2Iln/)
W Ve v W y vi
and (3) (a) and (b), 980.07 (1) and (3), 980.08 (3) and (4) and 980.09 (1) (b), (2) (a) and

v ‘ v
(b) and (3) of the statutes, the renumbering and amendment of section 980.04 (2) of
"
the statutes and the creation of section 980.04 (2) (b)
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INSERT 41-2:

(‘g) SEXUALLY VIOLENT PERSON COMMITMENT PETITIONS. The treatment of section
980.02 (1) (Ell{ and (b) é/, (lm‘/), (2) (ag) and (4) (inla'o.) of the statutes first applies to
petitions filed on the effective date of this subsection.

(1) IMMUNITY PROVISIONS. The treatment of sections 980.015 (5 and 980.14

v
(title) and (1) of the statutes first applies to acts or omissions occurring on the

effective date of this subsection.



DRAFTER’S NOTE LRB-4105/1dn

FROM THE JEO: 4.
LEGISLATIVE REFERENCE BUREAU M

Please review the initial applicability provisions carefully to make sure that they do
what you want them to do. Note that there is a specific provision dealing with the new
petition requirements.

Proposed s. 118.125 (2) (ck) may conflict with federal law concerning the release of
school records. See 34 CFR ba&l99.31t(‘a 5)§i)£B) and 99.38. Federal law does permit
school records to be released pursuant to a court order or subpoena. See 34 CFR
99'3]2\(a)A(9)A(i)'

I think that the definition of “treatment records” under s. 51.30 (1) (b), stats., is very
broad, given the definition of “mental illness” under s. 51.01 (13) (a), stats., and
“treatment facility” under s. 51.01 (19), stats. Thus, this draft leaves intact the
reference to “treatment records” in proposed s. 980.031 (4) (which is derived from
current s. 980.03 (4), stats.).

v
Under the proposed change to s. 911.01 (4) (¢), stats., the rules of evidence will not
apply in hearings to a jury under s. 980.09, stats. Is that your intent?

Let me know if you have any questions or changes.

Jefren E. Olsen

Legislative Attorney

Phone: (608) 2668906

E—mail: Jefren.Olsen@legis.state.wi.us



DRAFTER’'S NOTE LRB-4105/1dn
FROM THE JEO:kmg:kjf
LEGISLATIVE REFERENCE BUREAU

February 9, 2000

Please review the initial applicability provisions carefully to make sure that they do
what you want them to do. Note that there is a specific provision dealing with the new
petition requirements.

Proposed s. 118.125 (2) (ck) may conflict with federal law concerning the release of
school records. See 34 CFR 99.31 (a) (5) (i) (B) and 99.38. Federal law does permit
school records to be released pursuant to a court order or subpoena. See 34 CFR 99.31
(a) (9) ().

I think that the definition of “treatment records” under s. 51.30 (1) (b), stats., is very
broad, given the definition of “mental illness” under s. 51.01 (13) (a), stats., and
“tpeatment facility” under s. 51.01 (19), stats. Thus, this draft leaves intact the
reference to “treatment records” in proposed s. 980.031 (4) (which is derived from
current s. 980.03 (4), stats.). ,

Under the proposed change to s. 911.01 (4) (c), stats., the rules of evidence will not
apply in hearings to a jury under s. 980.09, stats. Is that your intent?

Let me know if you have any questions or changes.

Jefren E. Olsen

Legislative Attorney

Phone: (608) 266—8906

E-mail: Jefren.Olsen@legis.state.wi.us



