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endde create 160671345, 23.32 (1) e 28:391:20-00 1409 BO-0L (7o) B0c4

(63, 50-00-165)- 9861 (21 28117 (10) and 281.98 (3) of the statutes; relating

to: wetlands initigaﬁbﬁ ai;d grantmgrule—makmg _at'l_thor‘ity..‘ '

: . " Analysis by the Legislative Reference Bureau. . :

Under federal law, projects involving the discharge of dredge or fill material

into any body of water, including wetlands, must comply with certain guidelines
contained in regulations promulgated by the federal environmental protection -
agency (EPA) in order for a permit to be issued by the U.S. Army Corps of Engineers
(ACE). Under a memorandum of understanding entered into by EPA and ACE
interpreting these guidelinies, a project may comply with the guidelines, although it
involves an adverse impact on an existing wetland, if compensatory action is taken,
such as restoring another wetland that has already been degraded. However, before

ACE may issue a permit, the department of natural resources (DNR) must determine
that the project complies with state water quality standards, including those for
" Under current law, DNR has no specific authority to allow compensatory
mitigation of wetlands under its statutory authority to promulgate state water
quality standards. DMR-dees-allew-compensatory mitigation i 3
smining-aectivities—and for highway" construction and repair activities that are
conducted by the department of transportationy 13 mllomenl . '
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This bill creates a process and requirements for DNR to use in allowing wetland
mitigation. The bill allows DNR to consider wetland mitigation in determining
whether to grant a permit or other approval (approval) for an activity that will have
an adverse affect on the wetland. o '

Under the bill, a wetland mitigation project is a project that restores, enhances,or
creates Ws) a wetland to compensate for adverse impacts to other
wetland®that uses credits from a “wetlands mitigation bank”. A wetlands mitigation
bank is a’System of accounting for rweélang loss and cc mpens iop that includes one
or more sites where wetlands are %ﬂé@e't%g%’e’gable credits to be
subsequently applied to compensate for adverse impacts to other wetlands. BNR-

also-approvethe-preservation-ofa-wetlan miticationproject-ifthe-wetland

biological-funections

a Q - X o

The bill prohibits DNR from considering wetlands mitigation in reviewing
whether to grant a permit or other approval if any of the wetlands involved is a
wetland that is in or near to, or has a direct hydrologic connection with, an “area of
special natural resource interest”. The bill defines “an area of special natural
resource interest” asbeing an area that has significant ecological, cultural, aesthetic,

' educational, recreational or scientific values and specifically lists certain areas. The
areas listed include Lake Superior, Lake Michigan, the Mississippi River, the Lower
Wisconsin State Riverway, fish and wildlife refuges and state parks and forests.
DNR may not consider wetland mitigation unless the applicant for the approval
demonstrates that all appropriate and practicable measures will beused toavoid and
minimize the adverse impact on the wetland to be affected. . Sl :

The bill requires that DNR initiate negotiations with ACE to establish

= ANRLYO =

guid ResS;—t0— o116 & & Sa50-ana-+oaerai-—1€ R—Issving—-ap DVas—18
setivities—that-affeet-wetlands: The bill specifically authorizes DNR to impose
additional conditions on an approval it issues so that the approval complies with any
guidelines that are established if ACE has not already required such compliance.
Also, the bill specifically prohibits DNR from requiring that a mitigation project be
larger in acreage that the minimum standards required by the guidelines. o

- The draft requires that DNR promulgate rules to regulate mitigation projects.
The rules must address several topics, including the comparability in size and
location of the wetland to be improved and the wetland adversely affected and
standards for measuring the success of mitigation projects. ‘ .

O DYO

Under the Federal Water Pollution Control Act, a person who applies fora -
federal license or permit for an activity that may resultina discharge into water is

required to obtain a state certification that the discharge will comply with water
quality standards. If the state issues the certification, it may include conditions

standards Cor skt gu s Broyeds ama VYU?*.\Q aXin \DOM.kS’———-—J
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necessary to ensure compliance with water quality ‘standards. DNR has
promulgated rules for making water quality certification decisions. This bill
prohibits a person from conducting an activity for which DNR denies a water quality -

certification required under the Water Pollution Control Act. The bill also prohibits
a person from violating a condition that DNR includes in a water quality certification
required under the Water Pollution Control Act. -~ e
4 Current law provides civil monetary penalties (forfeitures) for violating certain
laws related to water quality. Under this bill, in addition to imposing forfeitures, a -
court may require a.person who violates these laws, including the prohibitions
created in the bill, to take any action necessary to eliminate or minimize any
environmental damage caused by the person. -~~~ A T
For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill. . o e e

The people of thé,st'ate of Wisconsin, repreSentéd in ’sen"ate' and désembly, do
~enact as follows: feo : - Ca e
- SECNON 1. 16.967 (N (f) of the statt es is creatdd to read: "
16.967TXQ) ( “Wetland®has the meanihg given in $,23.32 (1) ®). -

SECTION 2\ 23.19 (2) (_d). of she statutes is Smended to ead:

estoration of wetland, as defined in s 32 (1) ().
| SEQTION 3. 23 (N of the stalytes is ,.‘nuxrnered 23.3A\(1) (intro.) and
amended ¥p read: - |
123.32 (1) (intro.) Ih this section “wetland™ ‘
b) “WetlAnd” means an arey, eitherna rally fo med or artificia reated as

hart of 2 mitigatiyn project, where \yater is at, near, or 2 bove the land surface long

enough to be capabl® of suppqrting aq\iatic or hydrophytic egetation and which has

soils indicaj;iVe of wet ndition‘_s.

SECTION 4. 23.82 (1) (am) of the stabutes is created to regd:

°y e . . . 0 . 1 (]
2. SR \Yi FHER-FHEOR a ::_“.:_:_-. 22 ¥atohakka¥aon el ;_,,_ e

SECTION 5. 23.32 (2) (b) of the statutes is amended to read:



HHHHH‘HHHH
Sﬁggmqmmpw:wwo

23

24

©® © = o s Do

1999 — 2000 Legislature —4- ‘ ' LRB-3637/2
D MGG&RCT.cmbthmh
BILL SECTION §

23.32 (2) (b) Mapping priorities, technic'al:’ methods and standards to be used

in delmeatmg wetla.nds and a long-term schedule which w111 result in completlon of

the mapping eﬁ'ort at the earhest poss1ble date_but.geuater-the&Jel-y—L—LQS‘l- shall ,
be developed by the department m cooperatlon w1th those other state agencies
havmg mappmg, aenal photography and comprehenswe plannmg respon51b111t1es

SECTION 6. 23.321 of the statutes is created to read

23.321 Compensatory mltlgatlon of wetlands. (1) DEFINITIONS Inthls |
sectlon '

(a) “Area of spec1al natural resource mterest” means an area that possesses _

s1gmﬁcant ecologmal cultural, aesthetlc, educat1ona1 recrea.tlonal or scxentlﬁc

_ values, mcludmg any of the followmg°

1. A cold water commumty, as def'med by the department mcludmg a trout
stream or 1ts tributary ora. trout lake

2. Lake M.tchlgan Lake Supenor or the Mlsmss1pp1 Rlver

‘3. A wild and scemc nver des1gnated under 16 USC 1271 to 1287 a w11d river
designated under s. 30. 26 the Lower Wisconsm State Riverway or a scenic urban’ -

waterway desxgnated under s. 30.275.
4. An envn-onmentally sensitive area or an enwronmental comdor 1dent1ﬁed '
in an areawide water quality management plan provided for under 33 USC 1288, a
gpecial area management pian, as defined in 16 USC 1453 17, a special wetland
inventory study or advanced dehneatlon and 1dent1ﬁcatlon study under 40 CFR
230.80 or an area desxgnated by the U. S. environmental protection agency under 33
USC 1344 (0). - |

5. A calcareous fen.
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6. A hahitat used by state or federally. design_ated threatened or endangered

spec1es | o |
7 A state park forest, trail or recreation area.

8 A state or federal fish and w11d11fe refuge or fish and w11d11fe ma.nagement -

area

9 A state or federal desxgnated w11demess area.

| 10 A state natural area des1gnated or dedlcated under ss. 23 27 to 23 29
11 Wild rice waters

12 Surface waters 1dent1ﬁed by the department as outstandmg or exceptlonal

" resource waters under S.. 281 15

13 Any other area 1dent1ﬁed by the department by rule ] -

(b) “M1t1gat1on proJect” means the restoratmn enhancement creatmn @

WF wetlands to compensate for adverse mpacts to other wetlands

“Mltlgatmn proj ect” mcludes usmg cred1ts from a wetlands m1t1gat10n bank.
(9 “Wetland” means an area where water is at near, or above the land surface "
long enough tobe capable of supportmg aquatlc or hydrophytlc vegetatmn and wlnch

has soils md1cat1ve of wet cond1t10ns

- (d) “Wetland in or near an area of specxal natural resource 1nterest” means a

‘wetland that is w1thm an area of spec1a1 natural resource mterest or that is in

proximity to.or has a d!rect hydrologic connectlon to an area of special natural
resource interest. » ‘

(e) “Wetlands m1t1gat1on bank” means a system of accounting for wetland loss
and compensatxon that includes one or more sites where wetlands are restored,
enhanéed.pseso-aed—to provide transferable credits to he subsequently

applied to compensate for adverse impacts to other wetlands.

s
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(f) “Wetland water quality standards” means water quality standards .
promulgated under s. 281.15 (1) that affect wetlands |

(2). ISSUING PERMITS. (a) The department may cons1der a m1t1gat1on prOJect as

a means for complying w1th any wetland water quahty standards in determining

whether to issue a permit for, or to othermse approve, an act1v1ty that affects a

wetland under ss. 59. 692 61.351, 62. 231 87 30 281. 11to 281 47 or 281. 49 t0281 85
or ch. 30 31 283, 289, 291, 292 293 295 or 299 This subsectlon does not entltle an

applicant to a permit or other approval in exchange for conductmg a mltlgatlon

prOJect

(b) The department may not cons1der a m1t1gat1on prOJect m rev1ewmg an

' appl1cat1on under par (a) unless the apphcant demonstrates that all appropnate and.
: practlcable measures will be taken to avoxd and mmumze adverse 1mpacts on the

' wetland

: (c) The department may not consxder a m1t1gatlon pro,)ect in revxewmg an :

application under par. (a) OF an activi y ectsa wetland in or near an area of
special natural resource interest.

(d) If the department determmes that the cond1t1ons of a perm1t or other

' authonzatlon issued by the U.S. Army Corps of Engmeers foran act1v1ty that affects

a wetland do not meet the reqmrements of any guidelines established in the_l
memorandum of agreement under sub. (4), the department may impose additional
cond1t1ons to ensure that the requn'ements are met. The department may not
require that the acreage of a m1t1gat1on project con51dered under pa.r (a) exceed the
acreage that is required for the project under the guldelmes established in the

memorandum of agreement under sub. (4).

(@) The o pgr\)rmx\)c shatll assweﬂc}c =\ WHOM&S et

P - - rvv\—lr‘\rl(‘x'l'\m {\R\\{( k m



1999 — 2000 Legislature ' -7- MGG&R CL,I%B-%37/2

ﬁ;@&\ﬂ Wy eg;-\-\-L:,;\—-\\—l Y?)Ofﬁ:r\gu\ ‘SL & E\,\La\ BGSHON 6

10
11

12

13

14

15

16
17

18

19
20
21
22
23
24

2
3
4
5
] :
7
8
9

(e) Thede

otsrwess, )

~ mitigation pro_]ect only

ment m y consider preservati

o Ofg-ﬁf\x L tland to be a .

“exce lonal cxrcumstances, asspecified by the department

by rule. The depa.rtment y not consxder preservatmn to X

a mitigation pfoject

_uniess all of the followmg reqm ements apply

reserved W tland w111 not be destroyed ' substantlally degraded by a.n

.sub equent own | or holder of mterest in- the p’ perty on Wthh the preserved -'
‘wetlanq is located ' | | | ' '
(3) RULES. The department shall promulgate rules to estabhsh a process for .
cons1derat1on of wetland compensatory m1t1gat1on under sub. (2) Upon |
promulgatlon, the rules shall a.pply to any apphcatwn or other request for an mltlal_ ' '
determination for a permlt or other authonzatxon that is pending with the
department on the date on which the rules take effect. The rules shall address all

of the following:
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B . oot 4 dec1s1on-makmg process for actxvme~
ILL ecting wetlands that are less than one acr‘é\m siz ith

e : : : theexception of ;towe;mmge, have m/{uncﬂonal value :

b (a) Requirements for the avoidan¢eand minimization of adverse impactstothe 4

: wetland that w111 be affected by the permltted a.ct1v1ty

< () The conditions under w]:uch credlts in a wetlands mltlgatlon bank may be
used for wetland compensatory m1t1gat10n '
o ¢e) Enforcement ofa requlrement to nnplement a m1t1gatxon project.

e fd) Basehne studies of the wetland that will be affected by the penmtted

o act1v1ty and of the m1t1gat10n prOJect sﬂ;e

£ (e) Pla.n and pmject design requlrements for a m1t1gat1on proJect whlch sha]l R

o con51der the relat1on of the pro,; ject des1gn to the hydrology of the watershed in whlch :

‘a m1t1gat10n pro;ect is Iocated. b o
'(Q The comparabmty of a wetland that w111 be restored enhanced created es
pneeewed-to the wetland that w111 be adversely affected by the permltted act1v1ty,

| mcludmg all of the followmg

L Cons1derat10n of the size, locatlon, type and quahty of the wetlands
2 Cons1derat10n of the functxonal values performed by the wetla.nds
h T;‘;.Estabhshment ofa process for determlmng replacement ratlos.
}( (&) Standards for measuring the short-term and long—term succ%s of a°
mltlgatlon proJect and requn*ements for the short—term and’ long-term momtonng
ofa mltlgation project.

Jd / ) Remedlal actions to be taken by the applicant if a mitigation project is not

successful and actions to be taken by a wetlands mitigation bank if a mltxgatmn

project on which mltlgatlon credits are based is not successful.

(4 MEMORANDUM OF UNDERSTANDING. The department shall initiate

negotiations with the U.S. army corps of engineers to develop a memorandum of
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agreement establishing sta.ndards for mltigatmn projects and wetland mltlgatxpnr
banks The gmdehnes shall address a11 of the toplcs described in sub (3) (a) to m

CTION 7. 29.004 (89) of the statutes i created to read:

. 30 01 (7s) etland” has thy 'meanmg ngen in s.'23. 32 (1) (b)" _
: SEC’I'ION 9. 33 11 (6) of the stat tes is created to rea o
83.41 (6) “Wetlan ' n's

.SECTION 10. 59 001 ‘of the statdtes"‘ é:reated to _read:' |

- 59%01 @) “Wetla.nd”h Nthe meanmg gt ms.' 23.32 (D B\ -

- SECTION 15. 281.17 (10) of the statutes is created to read:

281.17 (10) (a) No person may conduct an activity fot' which the department
denies a water quality certification required by rules promulgated .under this
subchapter to implement 33 USC 1341 (a).
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(b) No person may violate a condltlon lmposed by the department ina water

quality certlﬁcatlon reqmred by rules promulgated under this subchapter to

. implement. 33 USC 1341 (a)

SECTION 17. 281. 98 (3) of the statutes 1s created to read

281. 98 (3) Tn: add1t10n to the penaltles under sub (1), the court may order the .

defendant to abate any nulsa.nce, restore a natural resource or take, or refram from

_takmg, any other actlon as necessary to ehmmate or mxmmlze any envxronmental ‘

. damage caused by the defendant R

15

16

18
19

20

21
22
23

24

- SECTION 19. Nonstatutory provisions; :
§)) SUBMISSION OF PROPOSED RULES. The department of natural resources shall _' .
submlt proposed rules requu-ed under sectmn 23 321 3) of the statutes, as created
by thls act to the leglslatwe councll staff for review under sectlon 227.15 (1) of the ‘
statutes no later than the first day of the 18th month beginning after pubhcatmn
: SEchN 20. Effective dates. This act takes effect on the day after pubhcatlon
except as follows: | |
(1) The treatment of section 23.321 (2) of the statutes takes effect on the ﬁrst

day of the 21st month beginning after pubhcatlon

(END)
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. 23_;32 (1);20 amend 23.19 ('2)"(_;"1)«, 23.32 @®),
 61.351 (1) (b), 62.281 (D

(b), 86.255 (2) (a), 281.69 (3) (b) 2. and 203.13 (D) (©) 8 -
and to create 16.967 (1) (0, 28,32 (1) (am), 28.821, 20,001 (89, 3001 (7s), 38.41
(6),59.001(5), 281.01 (21), 281.1710) andl 281.98 (3) o the statutes; relating

= R SR S

to: wetlands mitigation and granting 1 'e;making/ _-'_a,i;thority.' "

B 'Analysis by the Legislative Refere _ e RRE

Under federal law, projects involving the discharge of dredge or fill material
into any body of water, including wetlands, must comply with certain guidelines
contained in regulations promulgated by the federal environmental protection -
agency (EPA) in order for a permit to be issued by the U.S. y Corps of Engineers
(ACE). Under a memorandum of understanding entered intg by EPA and ACE
interpreting these guidelines, a project may comply with the guidelines, although it
involves an adverse impact on an existing wetland, if compensatory, action is taken,
such as restoring another wetland that has already been degraded. However, before
ACE may issue a permit, the department of natural resources (DNR) must determine
that the project complies with state water quality sfandards, including those for
wetlands. : - : 0& wrklamco '

Under current law, DNR has no specific aiithority to allow compensatory

mitigation of wetlands under its statutory authority to ﬁi‘mpulgate state water
quality standards. DNR-deesallow compensatory mitigation;, i e

ce Bureau

s-aelivities 2@ for highwaﬂconstruction and repair activitie ,\W
‘vad bythe.depaviment ofiaansportaticn.

{&Z”“ degoadment (s/é ‘%"Lﬁﬁnﬁwﬂ' odvory
LLITY) e LRI R
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: nificant- or. 1olog1cal functions
‘and is in danger of des iom gra ation‘ It s that may not be otherwise
restrlcted and if the preservatlon activity will adequately_p,mte L wetlam;lf R
‘ “The bill } prohibits DNR from considering wetlands mitigation in rev1ew1ng- '
whether to grant a permit or other approval if any of the wetlands involved is a
_wetland that is in or near to, or has a direct hydrologic connection with, an “area of
~ special natural resource mterest” . The bill defines “an area of special natural -
- resource interest”as being anarea that has s1gmﬁcant ecological, cultural, aesthetic, -
~ educatjonal, recreational or scientific values and specifically lists certain areas. The -
areas listed include Lake Superior, Lake Michigan, the Mississippi River, the Lower
Wisconsin State Riverway, fish and wildlife refuges and state parks and forests.
' DNR may not consider wetland mitigation unless the applicant for the approval:
" demonstrates that all approprlate and practicable measures willbe used to av01d and
* minimize the adverse impact on the wetland to be affected. - -
~ The bili f"etfulre ”g&t DNR initiate negotiations with ACE to establis fm’f 0
‘%ed_under -state and federal-law in issiing approvals-for W
ae&rﬁf@&%ha:t‘“a-ffegﬂweﬁands“ The bill specifically authorizes DNR to impose
additional conditions on an approval it issues so that the approval complies with any mg
guidelines that are established if ACE has not already required such comphance _ L
Also, the bill specifically prohlblts DNR from requiring that a mitigation project be bﬁw‘
larger in acreage that the minimum standards required by the guidelines.
The draft requires that DNR promulgate rules to regulate mltlgatxon pro_}ects
The rules must address several topics, including the comparability in size and
location of the wetland to be improved and the wetland adversely affected and
__standards form mﬁhe success of mitigation projects. - ‘
{ The bill also provides that a wetT‘:ﬁ that is.created.as part. of .
.} | mitigation project i8 _,Lgeateé»the’ﬁ’ame as a naturally formed wetland for purpose
[ f state lawe —These state laws include laws- ‘regulating the zoning of wetlands i
/ horelands the law determining eligibility for inclusiofi-of land in tax increment
Lﬁnance districts and the law defining certain wetlands for property tax purposes,
“Under the Federal Water Pollution Control Act, a person who “applies for a
federal license or permit for an activity that may result in a discharge into water is
required to obtain a state certification that the discharge will comply with water
quality standards. If the state issues the certification, it may include condltlons
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necessary . to ensure compliance with water quality standards. DN’R has

’ :promulgated rules for making water quality “certification decisions. = This. bill

v quality
' certification required under the Water Pollution Control Act. The bill@lsofprohibits ).
a person from violating a condition that DNR 1ncludes ina water quahty certlﬁcatlon -

prohibits a person from conducting an activity for which DNR deniesa water

requlred under the Water Pollution Control Act.”

: Current law prov1des civil monetary penaltles (forf'eltures) for vmlatmg certam .
laws related to water quality. Under this bill, in addition to imposing forfeitures, a -
- court may require a.person who violates these laws, including the prohlbltlons -

created in the bill, to take any action necessary to ehmmate or minimize e.ny'-'
env1ronmenta1 damage caused by the person. '

" For further information see the state and local ﬁscal estlmate, whlch w111 be .

o prmted as an appendlx to th1s b1ll

enact as follows.

USRS

23.19 (2) C) Restoratmn%@eﬂand r _
| SECTION 3. 23 32 (1) of the\étatutes is renumbered 23, 32 (1) (mtro) and

L5

5
f
!
1

|
|

23.32 (1) (intro.) Inthls sectmn-;wetla—nd’—’\ R IR L !

enough tobe capable’”gf supporting aquatlc or hydrophytlc vegetation and which has

s, l
’»“ . i
. H

Sgd'rmN 4, 23.32 (1) (am) of the statutes is created to read:

4 i
5 23 32 (1) (am) “M1t1gat10n prq]ect” has the meanmg glven in 5. 23.321 (1) (b) §

S 7 TR B

- o e

SECTION 5. 23 32 (2) (b) of the statutes is amended to read:

- ; ’The people of the state of W'sconsm, represented in senate and assembly, do

-
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23. 32 (2) (b) Mappmg pr10r1t1es, techmcal methods and standards to be used > '

| in dehneatlng wetlands and a long—term schedule whlch w1ll result in completlon of N

the mappmg eﬁ‘ort at the earhest poss1ble dat Voo

nt] d

'be developed by the department in cooperatlon w1th those other state agencles

havmg mappmg, aenal photography and comprehenswe planmng respons1b1ht1es B

SECT[ON 6. 23 321 of the statutes is created to read

. __ 23.321 Compensatory mltlgatlon of wetlands. (1) DEFINITIONS In thls L

o sectlon B
(a) “Area of spec1al natural resource 1nterest" means an area that possesses .

,sxgmﬁcant ecologlcal cultural aesthet1c, educat1onal recreatlonal or sclentlfic )

.vvalues, 1nclud1ng any of the followmg'

1 A cold water communlty, as deﬁned by the department, mcludmg a trout

_ ‘stream or its trlbutary ora trout lake :

2. Lake M1ch1gan, Lake Supenor or the MlSSlSSlppl Rlver

3. A wxld and scenic r1ver des1gnated under 16 USC 127 1 to 1287 a wild river

. des1gnated under s. 30. 26 the Lower Wlsconsm S_tate Rlverway or a scenic urban -

waterway de51gnated under s. 80.275. |

4. An enwronmentally sens1t1ve area or an env1ronmental corrldor identified
in an areawide water quality management plan provided for under 33 USC 1288, a
special area management plan, as defined in 16 USC 1453 (17), a special wetland
inventory study or advanced delineation and identification study under 40 CFR
230.80 or an area designated by the U.S. enirironmental protection agency under 33
USC 1344 (c).

5. A calcareous fen.

: ,shall
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6 A habltat used by state or federally des1gnated threatened or endangered o
spec1es o ' '

' 7. Astate park forest trall or recreatlon area.

8 A state or federal ﬁsh and w11d11fe refuge or fish and wﬂdhfe management o

- area.

9 A state or federal desxgnated w1ldemess area. , T / |
' ', 10 A state natural area des1gnated or dedlcated under SS. 23 27 to 23 29
11 Wﬂd rice waters L e v

12 Surface waters Jdentlﬁed by the department as outstandlng or exceptmnal -

N resource waters under S. 281 15

[eor

; 13 Any other area ldentxﬁed by the department by rule1/ v— of
| (b) “Mxtlgatlon prOJect” means the restoration, enhancemen creatlon Q .

\ of wetlands to compensate for adverse 1mpacts to other wetlands
' “Mltlgatlon prOJect” mcludes usmg credlts from a wetlands nutlgatlon ank.
(c) “Wetland vaber:

' a ‘amr*abexe,the Jan
lo%oughwabé"capable“f‘suppmtmg‘aquatié”dﬁhydrophytm vegetatronand whfc’h'

| (d) “Wetland m or near an area of lspeci_al natural resource interest” means a
wetlanvd that is within an area of special natural resource 'interest or that is in
proximity to or has a direct hydrologic connection to an area of special natural
resource interest.

(e) “Wetlands mitigation bank” means a system of accounting for wetland loss
and compensation that includes one or more sites where wetlands are restored,
enhance ‘created erphehriga to provide transferable credits to be subsequently

applied to compensate for adverse impacts to other wetlands.
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(f) “Wetland water quahty standards means: water quahty standards e
promulgated under s. 281 15 (1) that aﬂ'ect wetlands

(2) ISSUING PERMITS (a) The department may cons1der a mltlgatlon pro;ect as |

2 means for comply 1ng Wlth any wetland water quallty standards in determmmg o

whether to issue a permit for or to othermse approve, an act1v1ty that aﬂ'ects a

Vwetland under ss. 59 692 61 351 62 231 87 30 281 11 to 281 47 or 281 49 to 281 85 I
~ orch. 30 31 283 289 291 292 293 295 or 299 Th1s subsectlon does not entltlean
’ appllcant to a permlt or other approval in exchange for conductmg a m1t1gat10n s

- pI‘OJect-.

- {b) The department may not con31der a m1t1gat10n prOJect m rev1ew1ng an .

' apphcatlon under par (a) unless the apphcant demonstrates that all appropnate and . |

practlcable measures will be taken to av01d and m1n1m1ze adverse 1mpacts on thev

' wetland

: (c) The department may not cons1der a m1t1gatlon pro;ect in revxewmg an ..

QLI lﬂg Vv |
: apphcatlon under par. (a) for an act1v1ty that‘affects a wetland in or near an area of :

speclal natural resource 1nterest

(d) If the department determlnes that the condltlons of a permxt or other |
authonzatlon issued by the U.S. Army Corps of Engmeers for. an actl,wty that affects
a Wetland do not meet the requirements of anj7 g"uidelines established in the
memorandum of agreement under s'ub.. (4), the department may impose additional
conditions to ensure that the requirements are met. The department may not -
require that the acreage of a mitigation project considezéd under par:fa) exeeed the

acreage that is required for the project under the guidelines established in the

memorandum of agreement under suB./(4).
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14 | holderof the pe ‘»' tor other approval

subsequent owner or/holder of mterest in the property on wh1c the 1 _' resth

%@%WWM*&W »-?,r-;.»‘ N

18 wetland is located. / - n —
. 4 X e /z\ ; \ i X
19 (&) RULES. The department shall promulgate rules to estabhsh a process for ’
N
20 eonsideration of wetland compensatory _mitigation under sub. (2). Upon ~]-
21 promulgation, the rules shall apply to any applicetion or other request for an initial A
22 determination for a permit or other authorization that is pepding \‘w\ith the

23 department on the date on which the rules take effect. The rules shall add>e\ss all

24 of the followmg L e

- -
L 1"4 : A

v ‘ . .
i B et

Pefepgtie B
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(a) Requlrements for the av01dance and mlmmizatlon of adverse 1mpacts to the
. 'wetland that w1ll be aﬁ‘ected by the permitted act1v1ty
(b) The condltlons under whlch cred1ts 1n a wetlands mltlgatmn bank may be _. '
. used for wetland compensatory m1t1gat10n

(c) Enforcement of a requ1rement to 1mplement a mltlgatlon pro,)ect

(d) Baselme studles of the wetland that will be aﬁ'ected by the perm1tted ,

o act1v1ty and of the mltlgatlon pro_]ect s1te

(e) Plan and pro_;ect des1gn requlrements for a m1t1gatlon pro_lect whlch shall

| v‘cons1der the relatlon of the prq]ect des1gn to the hydrology of the watershed in wh1ch R

a mltlgatlon pro;ect 1s located , , o -
(f) The cOmparablhty of a wetland that w1ll be restored enhance created éﬁ

to the wetland that w1ll be adversely affected by the perrmtted act1v1ty, -
mcludmg all of' the followmg B | | ' |
1 Cons1derat1on of the s1ze, locatlon type and quahty of the wetlands
2. Cons1derat1on of the functlonal values performed by the wetlands
(%) %&Esfa/bhshment ofa process for determmmg replacement ratios. - |
( h) »@’ Standards for measurlng the short—term and long—term success of a .
‘ m1t1gat10n prOJect and requlrements for the short-—term and long—term momtormg_
ofa mltlgatlon prOJect.
G ) Remedial actions to be taken by the applicant if a mitigation project is not
successful and actions to be taken by a wetlands mitigation bank if a mitigation
project on which mitigation credits are based is not successful.
(4) MEMORAIGD%I\; 45; lm}éﬁinsmm The department shall initiate
negotlatlons w1th the U.S. army corps of engmeers to develop a memorandum of
QLS wwz,\ Loy éew’* .
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agreement estabhshmg standards for m1t1gat10n pro,)ects and wetland m1t1gatron

{
| banks The guldehnes shall address all of the toplcs descrlbed in sub (3) (a) to!

"19‘(

20
21
22
23
24
25

-
i

» »SECTION 7 29 001 (89) of the statutes 1s created to read

29, oo1 (89) “Wetland” has the meamng glven in 5. 23 32 (1) (b)

: SECT[ON 9. _ 33 41 (6) of t e statutes is created to read,r

_ 59, 001 (5) “Wetland” has the meamn f'*glven in s 23 32 (1) (b)

SECTION 8. 30 ) (7 s) of the statutes is created to read

30 01 (7s) “Wetlan' _ has the meanmg glven in 8. 23 32 (1) (b)\

| 33 41 (6) “Wetland” has the' eanmg g1ven m 8. 2’5 32 D (b)
»lSECTION 10 59 001 (5) of the sta tes is created to read

4 | SECTION 11 61 351 (1) (b) of t/estatutes“ﬂ,s amended to rea.d . :_ _ \ :
61 351 (1) (b) “Wetlands”,has the meamng sbe clfied under 8- 23 32 (1) (_b_). \

» 'SECTION 12 62 231 (1’) (b) of the statutes is am ded to read
- 62.281 (1) (b)//étlands has the meamng speclfi v

SECTION 13 6.255 (2) (a) of the statutes, as created by Kﬁlt) Wlsconsm Act 9,

amg

is amendeglft‘o read

m1t1gat10n for another wetland as deﬁned in s. 23 32 1) (b_), that n\rl{\suﬁ‘er an

adverse nnpact by degradatlon or destruction as part of a hxghway pro_]ecfta¥

3
3
L

H
Voo

86. 255 (2) (a) The purchase of any land that is acqun'ed \Mgompensatof& ' E

/
/
F

Ny

SECTION 14. 281. 01 (21) of the statutes is created to read:
281 01 (21) “Wetland” has the meamng glven 1n s- 23 32 (1) (b) _ f

SECTION 15 281 17 (10) of the statutes is created to read

281.17 (10) (a) No person may conduct an activity for which the department

denies a water quality certification required by rules promulgated under this

subchapter to implement 33 USC 1341 (a).
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(b) No person may vxolate a condltlon 1mposed by the department m a water L

quallty certlﬁcatmn requlred by rules promulgated under thls subchapter to |

_ 1mplement 33 USC 1341 (a)

SECTION 16 281 69 (3) (b) 2. of the statutes is. amended to read
281 69 (3) (b) 2 The restoratlon of a wetland—asdeﬁned—m—s—%&S%(—L)— 1f the o

B restoratlon w111 protect or 1mprove a lake 8 water quahty or 1ts natural ecosystem

SECTION 17. 281 98 (3) of the statutes is created to read

281 98 (3) In add1t1on to the penaltles under sub (1), the court may order the . L .v
| defendant to abate any nu1sance, restore a natural resource or take, or refram from

_takmg, any other actlon as necessary to ehmmate or mm1m1ze any env1ronmental e

SECTION 18. 293 13 (2) (c) 8 of the statutes is amended to read
293 13 (2) (c) 8."_
(1 (b).. .

SECTION 19. Nonstatutory prowsmns. ,

(1) SUBMISSION OF PROPOSED RULES. The department of natural resources shall_' }, ~
subm1t proposed rules requlred under sectlon 23 321{(3) of the statutes, as created
by thls act to the 1eg1s1at1ve council staff for rev1ew under sect1on 2217. 15 (1) of the
statutes no later than the first day of the 18th month begmmng after pubhcatlon

SECTION 20 Effective dates. This act takeseffect on the day after publication,
except as follows:

'(1) The treatment of section 23.821 (2) of the statutes takes effect on the first
day of the 21st month beginning after publication.

(END)
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(2m) SUBSEQUENT PROTECTION FOR WETLANDS. (a) 1. A person who is holder of
a permit or other approval that authorizes a mitigétion project shall take the
necessary legal measures, as determined by the department, to ensure that a
wetland that is being restored, enhanced o¥ created will not be destroyed or
substantially degraded by any subsequent owner of or holder of interest in the
prbperty on which the wetland is located. The department shall revoke the permit
or other approval if the holder of the permit or other approval fails to take these
measures. s

2. A person who is restoring, enhancing or ¢gB@igtl a wetland to provide
transferable credits as part of a wetlands miti’éation bank shall take the nece‘/ssary
legal measures, as determined by the department, to ensure that the wetland will
not be destroyed or substantially degraded by any subsequent owner of or holder of
interest in the property on which the wetland is located. Y

(b Notwiths;tanding par.{a), the effé: of any legal measures taken under par.
(a) dgnot apply if all of the following apply:

1. The restored, enhanced or é'eated wetland ceases to be a wetland.

2. The person who is required to take the legal measures did not contribute to
the loss of the wetland specified in su{d. 1.

| 3. Any subsequent owner of or holder of interest in the property on which the

‘/ .
wetland specified in subd. 1. is located did not contribute to the wefldni loss/!

He
o

(enp 2F (NSLCT Wy

-1 )
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v

Pursuant to our discussion at our méeting, I have drafted s. 23.321 (2m) (a) 2., but

is it necessary? Won't the person restoring, enhancing or creating a wetland as part
of mitigation banks always be a permit or approval holder? Also note that under s.

23.321 (2m) (a) 2. there is no consequence for not taking the necessary legal measures.

Mary Gibson—Glass
Senior Legislative Attorney
Phone: (608) 267-3215
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January 14, 2000

Pursuant to our discussion at our meeting, I have drafted s. 23.321 (2m) (a) 2., but

is it necessary? Won’t the person restoring, enhancing or creating a wetland as part
of mitigation banks always be a permit or approval holder? Also note that under s.
23.321 (2m) (a) 2. there is no consequence for not taking the necessary legal measures.

Mary Gibson—-Glass
Senior Legislative Attorney
Phone: (608) 267-3215



MEMBER:
Joint Committee on Finance
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Senate Distric 1.'
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Wisconsin State

TO: Becky Tradewell, LRB: Draftin g
FROM: Seén; Senator Cowles Office ‘
DATE: - February 14, 2000

RE: Changes to LRB 3637/3
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pages 3& 4 delete lines 19 through line 4 on page 4
page 4 lines 21 delete “or near” and insert after means “for purposes of this section”

page 4 line 22 delete “or that is in” and lines 23 & 24

‘page 5 line 15 delete “all”

delete the sentence on page 6 contained in lines 9 to 11.

insert language on page 6 lines 17 to18 allowing the DNR to determine if a wetland
ceases to be a wetland. }

page 6 line 18 insert “if the DNR determines” in addition cross reference section
700.40 on conservation easements. '

%MW%&WMMW

/s
Jo
Ve

8 lines 6 add language to approve the application within ___ days.

eliminate references to section (3)(j) in the MOU on page 8 line 10.

delete page 8 lines 18 to 20.

Pége 9 line 5 change “18 month” to “12™ month”

Office: Home:
Room 305, 119 Martin Luther King Jr. Blvd. Toll-free Hotline: 1-800-334-1465 300 W. St. Joseph Street, #23
P.O. Box 7882 ) . TDD Hotline: 1-800-228-2115 Green Bay, WI 54301-2328
Madison, WI 53707-7882 Fax 608-267-0304 . 414-448-5092

608-266-0484

' Printed on Recycled Paper
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Gibson-Glass, Mary

From: Dilweg, Sean

Sent: Monday, February 21, 2000 11 :30 AM
To: Gibson-Glass, Mary

Subject: FW: Wetland Mitigation Follow-Up.
Mary,

Below is the language that | mentioned from DNR on expedited permits.
We will call between 1& 2 pm today.

Thanks
--Sean

----- Original Message-----

From: Kluesner, Elizabeth M

Sent: Friday, February 18, 2000 12:08 PM

To: Ottman, Tad; Dilweg, Sean; Wenzel, Bill; Schoepke, Jeff; Lovell, David
Cc: Siebert, David R; Hausmann, Paul S

Subject: FW: Wetland Mitigation Follow-Up.

Here is the Department’s language to further define the expedited decision making described in the rules section of the
proposed wetland mitigation draft.

| would be happy to discuss this if you have additional questions. My number is: 264-6266.

Modification to LRB 3673\3

Page 7, Line 3-4:

“The rules shall address all of the following...
Page 8, line 4: -

....(j)) Establishment of an expedited decision-making process for activities affecting wetlands that are less than one
.acre in size and that have negligible functional values."

To further define what is meant by an expedited decision making process we would suggest additional
language in this section on writing rules:

For an application that includes all of the following: not nu

/
L* The affected wetland is-.not in an area of special natural resource interest;
* /e alfectéd Wetiamd 5 less thamone-acre-in-size; Mot
;ﬁ;e “applicantagtees-to-provide.compensatory MITFQWG Mﬁng«to ‘statelfederal-guidelines;



@Whe project does not require a Chapter 30 permit;

@The affected wetland is not in the %jﬂoodplain.

If the Department finds that the project meets the above critera, a decision will be made in 60 business days, except
where weather conditions are not adequate to make a determination.

Calite o @% lant wellumes bow Ao Jovecedird G,g W
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AN ACT to amend 23.32 (2) (b) and 281.69 (3) (b) 2.; and #o create 23.321, 281.17

(10) and 281.98 (3) of the statutes; relating to: ,gwetlands mitigation and
. N
granting rule-making authority.

Analysis by the Legislative Reference Bureau

Under federal law, projects involving the discharge of dredge or fill material
into any body of water, including wetlands, must comply with certain guidelines
contained in regulations promulgated by the federal environmental protection
agency (EPA) in order for a permit to be issued by the U.S. Army Corps of Engineers
(ACE). Under a memorandum of understanding entered into by EPA and ACE
interpreting these guidelines, a project may comply with the guidelines, although it
involves an adverse impact on an existing wetland, if compensatory action is taken,
such as restoring another wetland that has already been degraded. However, before
ACE may issue a permit, the department of natural resources (DNR) must determine
that the project complies with state water quality standards, including those for
wetlands. E |

Under current law, DNR has no specific authority to allow compensatory
mitigation of wetlands under its statutory authority to promulgate state water
quality standards. The department of transportation (DOT) may engage in
compensatory mitigation of wetlands for highway construction and repair activities
under procedures jointly established by DNR and DOT.

This bill creates a process and requirements for DNR to use in allowing wetland N
mitigation. The bill allows DNR to consider wetland mitigation in determining i
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whether to grant a permit or other approval (approval) for an activity that will have
an adverse affect on the wetland.

Under the bill, a wetland mitigation project is a project that restores, enhances
or creates a wetland to compensate for adverse impacts to other wetlands or that uses
credits from a “wetlands mitigation bank”. A wetlands mitigation bank is a system
of accounting for wetland loss and compensation that includes one or more sites
where wetlands are restored, enhanced or created to provide transferable credits to
be subsequently applied to compensate for adverse impacts to other wetlands.

{{, M The bill prohibits DNR from considering wetlands mitigation in reviewing

J}ﬁ@iﬁ"“ whether to grant a permit or other approval if any of the wetlands involved is a
Wwetland that is 1n or togpthasntlixart-hytrologiceopmeeationanitly, an “area of

special natural resource interest”. The bill defines “an area of special natural
resource interest” as being an area that has significant ecological, cultural, aesthetic,
educational, recreational or scientific values and specifically lists certain areas. The
areas listed include Lake Superior, Lake Michigan, the Mississippi River, the Lower
Wisconsin State Riverway, fish and wildlife refuges and state parks and forests.
DNR may not consider wetland mitigation unless the applicant for the approval
demonstrates that all appropriate and practicable measures will be used toavoid and

minimize the adverse impact on the wetlgvr,ld to be affected. S ! 7

The bill requireziﬁbermit holderg personféngaged in mitigatjion toffeketegdl | ait
% magsuzastepretest 4 restored, enhanced or created wetlandmm‘dm '
‘ or substantially degraded by subsequent owners. jthaw /
The bill requires also that DNR initiate pegotiations with ACE to establish
W@MM for mitigation projects and Whe bill specifically authorizes DNR
toimpose additional conditions on an roval it issues so that the approval complies
with any guidelines that are estgblished if ACE has not already required such
compliance. Also, the bill specifically prohibits DNR from requiring that a mitigs ion
project be larger in acreage Wi the minimum sipsdamdarequired by the guidelines. ,,
The draft requires that DNR promulgate rules to regulate mitigation projects. c_LmsKl/
The rules must address several topics, including the comparability in size and
location of the wetland to be improved and the wetland adversely affected and
standards for measuring the success of mitigation projects. £ /VS ANL
Under the Federal Water Pollution Control Act, a person who applies for a
federal license or permit for an activity that may result in a discharge into water is
required to obtain a state certification that the discharge will comply with water
quality standards. If the state issues the certification, it may include conditions
necessary to ensure compliance with water quality standards. DNR has
promulgated rules for making water quality certification decisions. This bill
prohibits a person from conducting an activity for which DNR denies a water quality
certification required under the Water Pollution Control Act. The bill prohibits also
a person from violating a condition that DNR includes in a water quality certification
required under the Water Pollution Control Act.
Current law provides civil monetary penalties (forfeitures) for violating certain
laws related to water quality. Under this bill, in addition to imposing forfeitures, a
court may require a person who violates these laws, including the prohibitions
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created in the bill, to take any action necessary to eliminate or minimize any
environmental damage caused by the person.

For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SEcTION 1. 23.32 (2) (b) of the statutes is amended to read:
23.32 (2) (b) Mapping priorities, technical methods and standards to be used

in delineating wetlands and a long—term schedule which will result in completion of

the mapping effort at the earliest possible date,—ba-t-ﬁet-l-atepthaa-el&l-yhk}g% shall

be developed by the department in cooperation with those other state agencies
having mapping, aerial photography and comprehensive planning responsibilities.
SECTION 2. 23.321 of the statutes is created to read:

23.321@mpensatory nﬁ@ﬁe@(l) DEFINITIONS. In this

section:

(a) “Area of special natural resource interest” means an area that possesses
significant ecological, cultural, aesthetic, educational, recreational or scientific
values, including any of the following:

1. A cold water community, as defined by the department, including a trout
stream or its tributary or a trout lake.

9. Lake Michigan, Lake Superior or the Mississippi River.

3. A wild and scenic river designated under 16 USC 1271 to 1287, a wild river

designated under s. 30.26, the Lower Wisconsin State Riverway or a scenic urban

waterway désignated under s. 30.275.

: hvironmentally sensitive area or an environmental cor tified

mm’k%“‘""munww:,.mw‘ e
pr@véded.fmder 33 USC 1288,

an areawide water quality m

o,
s o AT

o
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1 élrf“’“‘‘Msﬁ;e/c?al area management plan, as defined in 16 USC 1453 (17 ) Wa special and
2 \3‘ 1n;e1;tory stuéiy or-advanced deln}eatlon a_r‘;d,téenﬁﬁ'cgflonﬂsﬂady under 40 CFR
3 % 230.80 or an areiies;gnated by theﬁ{} Stﬁ::ronmental protection agency under 33
NI —
5 ?/ A calcareous fen.
6 2/ gA habitat used by state or federally designated threatened or endangered
7 species | |
8 % A state park, forest, trail or recreation area.
9 y A state or federal fish and wildlife refuge or fish and wildlife management
10 area. ‘ ‘
11 % A state or federal designated wilderness area.
12 l?(ﬂA state natural area designated or dedicated under ss. 23.27 to 23.29.
13 It&/ ff\)Nild rice waters. |
14 v?/ ‘éurface waters identified by the department as outstandmg or exceptional
15 resource waters under s. 281.15.
16 t?('f&ny cther area identified by the department by rule. |
17 (b) “Mitigation project” means the restoration, enhancement or creation of
18 wetlands to compensate for adverse impacts to other wetlands. “Mitigation project”
19 includes using credits from a wetlands mitigation bank.
20 (c) “Wetland” has the meaning given in s. 23.32 (1).
21 (d) “Wetland in or near an area of special natural resource interes s
22 wetland that is Within, an area of special natur;ilj’gsﬂgurc@ f;t:rest or that is in
23 [ proximity to or has a dlrecigydmlegfw“oonneguon to an area of special natural

24 L resource inte jgj&MM ; e Y
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/ (%) “Wetlands mitigation bank” means a system of accounting for wetland loss

/ and compensation that includes one or more sites where wetlands are restored,

enhanced or created to provide transferable credits to be subsequently applied to

compensate for adverse impacts to other wetlands.
(b “Wetland water quality standards” means water quality standards
omulgated under s. 281.15 (1) that affect wetlands.
>(2) IssuiNG PERMITS. (a) The department may consider a mitigation project as
a means for complying with any Wétland water quality standards in determining
whether to issue a permit for, or to otherwise approve, an activity that affects a
wetland under ss. 59.692, 61.351, 62.231, 87.30, 281.11 to 281.47 or 281.49 t0 281.85
or ch. 30, 31, 283; 289, 291, 292, 293, 295 or 299. This subsection does not entitle an
applicant to a permit or other approval in exchange for conducting a mitigation
project.

(b) The department may not consider a mitigation project in reviewing an

15 /)’ application under par. (a) unless the applicant demonstrates that aljappropriateand

20
21
22
23
24
25

practicable measures will be taken to avoid and minimize adverse impacts on the

wetland.

(¢) The department may not consider a mitigation project in rev1ew1ng an
application under par. (a) for an activity that adversely affects a wetland 1n¢cc'>’1/]{7fm$
an area of special natural resource interest.

(d) If the department determines that the conditions of a permit or other
authorization issuéd by the U.S. Army Corps of Engineers for an activity that affects
a wetland do not meet the requirements of any guidelihes established in the

memorandum of agreement under sub. (4), the department may impose additional .

conditions to ensure that the requirements are met. The department may not
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require that the acreage of a mitigation project considered under par. (a) exceed the
acreage that is required for the project under the guidelines established in the
memorandum of agreement under sub. (4). He

(2m) SUBSEQUENT PROTECTION FOR WETLANDS. (a) 1. A person who iskholder of
a permit or other approval that authorizes a mitigation projegt shall ke the

e WWVM’ undt~ §e 70090 to
meas 33 > b Athe departmenty, to ensure that a

wetland that is being restored, enhanced or created will not be destroyed or

substantially degraded by any subsequent owner of or holder of interest in the

property on which the wetland is located. The'@epartment Shallreyoke#1€ permit
other : proval holder of thePermit ¢ c?‘oth:ef’éﬁi;;eval fails to taks theso\

woasures~

2. A person who is restoring, enhancing or creating a wetland to provide

B@ = B aE)e « -

b | (A=Y
DN =
-

transferable credits as part of a wetlands mitigation bank shall take the-mecesSsary
avand o camser jon easerind under $1 040 teo
RS sHAETArmineedlsy /\the department, to ensure that the wetland w111

»®

15 not be destroyed or substantially degraded by any subsequent owner of or holder of

16 interest in the property on which the wetland is located o rej o~ consery !J,l o

ot shel podi® i
17 (b) Notwithstanding par%%?m%mﬂm%mmw %ﬂﬁg

18 Wﬁﬁl&ﬂﬂy if all of the followmg apply w/f or M;i P Hh /.G )

1. Thel\%estorve%aenhance%r created wetland ceases to be a wetland,

the. consenveon ease
Qk%gﬂ&h;}emsm&did not contribute to

@

2. The person who is required t

21 the loss of the wetland specified in subd. 1.

22 3. Any subsequent owner of or holder of interest in the property on which the
23 wetland specified in subd. 1. is located did not contribute to the loss of the wetland.
24 (3) RuLEs. The department shall promulgate rules to establish a process for -

25 consideration of wetland compensatory mitigation under sub. (2). Upon
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promulgation, the rules shall apply to any application or other request for an initial
determination for a permit or other authorization that is pending With the
department on the date on which the rules take effect. The rules shall address all
of the following: |

(a) Requirements for the avoidance and minimization of adverse impacts tothe
wetland that will be affected by the permitted activity.

(b) The conditions under which credits in a wetlands mitigation bank may be
used for wetland compeﬁsatory mitigation.

(c) Enforcement of a requirement to implement a mitigation prbject.

(d) Baseline studies of the wetland that will be affected by the permitted
activity and of the mitigation project site. '

(e) Plan and project design requirements for a mitigation project, which shall
consider the relation of the ﬁroject design to the hydrology of the watershed in which
a mitigation project is located.

(f) The comparability of a wetland that will be restored, enhanced or created
to the wetland that will be adversely aﬁ'écted by the permitted activity, including all
of the following:

1. Consideration of the size, location, type and quality of the wetlands.

2. Consideratidn of the functional values performed by the wetlarids.

(g) The establishment of a process for determining replacement ratios.

(h) Standards for measufing the short—term and long-term success of a

mitigation project and requirements for the short—term and long-term monitoring

of a mitigation project.
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(i) Remedial actions to be taken by the applicant if a mitigation project is not
successful and actions to be taken by a wetlands mitigation bank if a mitigation

pro_]ect on which mitigation credits are based is not successful.

em——
- T

(J) Establishment of an expedlted dec1s10n——mak1ng process for activities
adversely affecting wetlands that are less than one acre in size and that have.

4

negligible functional values. 5
| (4) MEMORANDUM o;* UNDERSTANDING. . The department shall initiate
negotiations with the U.S. army corps of engineers to develop a memoerandum of
agreement establishing s for mitigation projects and wetland mltlgatlon
banks. The guldehnes shall address all of the topics described in sub. (3) (a) to
SECTION 3. 281.17 (10) of the statutes is created to read: NS
281.17 (10) (a) No person may conduct an activity for which the department §-10
denies a water quality certification required by rules promulgated under this
| subchapter to implement 33 USC 1341 (a); ‘
(b) No person may violate a condition imposed by the department in a water

quality certification required by rules promulgated under this subchapter to

implement 33 USC 1341 (a).

i,
e

281.69 (3) (b) 2. The restgﬁw&aﬁ Eag el

-«mu“"

restoratlerr’WiIT”p%?e::t or improve a lake’s water quality or its natural ecosystémm

e

SECTION 5. 281.98 (8) of the statutes is created to read:

281.98 (3) In addition to the penalties under sub. (1), the court may order the
defendant to abate any nuisance, restore a natural resource or take, or refrain from
taking, any other action as necessary to eliminate or minimize any environmental

damage caused by the defendant.
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SEcTION 6. Nonstatutory provisions.
(1) SUBMISSION OF PROPOSED RULES. The department of natural resources shall

submit proposed rules required under section 23.321 (3) of the statutes, as created

by this act, to the legislative council staff for review under section 227.15 (1) of the

statutes no later than the first day of the ﬂ’%il month beginning after publication.
SecTION 7. Effective dates. This act takes effect on the day after publication,
except as follows: y |
(1) The treatment of section 23.321 (2) of the statutes takes effect on the first
day of the 21st month beginning after publication.

(END)
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N’ The rules must also establish an expedited decision—making process for
granting approvals involving wetland mitigation. The rules must contain a provision
that if the wetland that will be adversely affected is not located in a floodplain and
if the activity for which the approval is sought does not involve the issuance of a
parmit required by DNR for a navigable water, DNR must issue the approval within
60days after a complete apphcatmn is subm:ltted unless weather condltmns reventw

A
g

DNR from doing so. (\ oL of Hie MWW'% oppl "éf
NG

i

P,
R

(5) EXPEDITED DECISION-MAKI OCESS. (a) The expedited dec1smn—mak1ng

_process established under the rules under syb. é) (§) shall include arequirement tha NS

\ 1o

the department shall decide whether to issue a permit for, or otherwise approve, an
activity within 60 bm;g days after a complete application for the permit or

approval has been received by the department i tl}e wetland that will be adversely

affected is not located in a ﬂoodplaim

ov oty opprovall

issuance of a permif,(under ch. 30.

0 t/}'le application does not involve the
(b) The department is exempt from the time limit under par. (a) if the

department determines that weather conditions prevent the department from

making a determination within 60 Am the receipt of the complete application.

[ eno DF ”\””‘T)
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Attention: Sean

1. You were right about £liminating the language regarding the adversely affected
wetland not being in an(@n)area of special natural resource interest. Since mitigation
may not be used for any wetland in such an area, only wetlands that are outside such
areas may involve wetland mitigation and the language is unnecessary. To include it
would result in the 60—day limit applying to all mitigation applications.

v/
2. Ins. 23.321 (4) I changed “standards” to “guidelines” for consistency purposes.
See the use of “guidelines” in 2 places in s. 23.321 (2) (d).

Mary Gibson—Glass
Senior Legislative Attorney
Phone: (608) 267-3215
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February 22, 2000

Attention: Sean

1. You were right about eliminating the language regarding the adversely affected
wetland not being in an area of special natural resource interest. Since mitigation may
not be used for any wetland in such an area, only wetlands that are outside such areas
may involve wetland mitigation and the language is unnecessary. To include it would
result in the 60—day limit applying to all mitigation applications. '

2. Tn s. 23.321 (4) I changed “standards” to “guidelines” for consistency purposes.
See the use of “guidelines” in 2 places in s. 23.321 (2) (d).

Mary Gibson—Glass
Senior Legislative Attorney
Phone: (608) 267-3215
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