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AN ACT to amend 23.32 (2) (b); and to create 23.321, 281.17 (10) and 281.98 (3)

of the statutes; relating to: wetlands mitigation and granting rule-making

authority.

- Analysis by the Legislative Reference Bureau

Under federal law, projects involving the discharge of dredge or fill material
_into any body of water, including wetlands, must comply with certain guidelines
“contained in regulations promulgated by the federal environmental protection
agency (EPA) in order for a permit to be issued by the U.S. Army Corps of Engineers
(ACE). Under a memorandum of understanding entered into by EPA and ACE
interpreting these guidelines, a project may comply with the guidelines, although it
involves an adverse impact on an existing wetland, if compensatory action is taken,
such as restoring another wetland that has already been degraded. However, before
ACE may issue a permit, the department of natural resources (DNR) must determine
that the project complies with state water quality standards, including those for
wetlands. . '

Under current law, DNR has no specific authority to allow compensatory
mitigation of wetlands under its statutory authority to promulgate state water
quality standards. The department of transportation (DOT) may engage in
compensatory mitigation of wetlands for highway construction and repair activities
under procedures jointly established by DNRand DOT.

This bill creates a process and requirements for DNR touse in allowing wetland
mitigation. The bill allows DNR to consider wetland mitigation in determining
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whether to grant a permit or other approval (approval) for an activity that will have
an adverse affect on the wetland. 4 : '

Under the bill, a wetland mitigation project is a project that restores, enhances
or creates a wetland to compensate for adverse impacts to other wetlands or that uses
credits from a “wetlands mitigation bank”. A wetlands mitigation bank is a system
of accounting for wetland loss and compensation that includes one or more sites
where wetlands are restored, enhanced or created to provide transferable credits to
be subsequently applied to compensate for adverse impacts to other wetlands.

The bill prohibits DNR from considering wetlands mitigation in reviewing
whether to grant a permit or other approval if any of the wetlands involved is a
wetland that is in or adjacent to an “area of special natural resource interest”. The
bill defines “an area of special natural resource interest” as being an area that has
significant ecological, cultural, aesthetic, educational, recreational or scientific
values and specifically lists certain areas. The areas listed include Lake Superior,
Lake Michigan, the Mississippi River, the Lower Wisconsin State Riverway, fish and
wildlife refuges and state parks and forests. DNR may not consider wetland
mitigation unless the applicant for the approval demonstrates that all appropriate
and practicable measures will be used to avoid and minimize the adverse impact on
the wetland to be affected. ' , '

‘The bill requires a permit holder or person engaged in mitigation to'grant a
conservation easement to DNR to ensure that a restored, enhanced or created
wetland is not destroyed or substantially degraded by subsequent owners.

The bill requires also that DNR initiate negotiations with ACE to establish
guidelines for mitigation projects and banking. The bill specifically authorizes DNR
to impose additional conditions on an approval it issues so that the approval complies
with any guidelines that are established if ACE has not already required such
compliance. Also, thebill specifically prohibits DNR from requiringthat a mitigation
project be larger in acreage than the minimum acreage required by the guidelines.

 The draft requires that DNR promulgate rules to regulate mitigation projects.
The rules must address several topics, including the comparability in size and
location of the wetland to be improved and the wetland adversely affected and
standards for measuring the success of mitigation projects. The rules must also
establish an expedited decision-making process for granting approvals involving
wetland mitigation. The rules must contain a provision that if the wetland that will
be adversely affected is not located in a floodplain and if the activity for which the
approval is sought does not involve the issuance of a permit required by DNR for a
navigable water, DNR must issue the approval within 60 working days after a
. complete application is submitted, unless weather conditions prevent DNR from
doing so. :
Under the Federal Water Pollution Control Act, a person who applies for a
federal license or permit for an activity that may result ina discharge into water is
required to obtain a state certification that the discharge will comply with water
quality standards. If the state issues the certification, it may include conditions
necessary to ensure compliance with water quality standards. DNR has
promulgated rules for making water quality certification decisions. This bill
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prohibits a person from conducting an activity for which DNR denies a water quality
certification required under the Water Pollution Control Act. The bill prohibits also
a person from violating a condition that DNR includes in a water quality certification
required under the Water Pollution Control Act. '

Current law provides civil monetary penalties (forfeitures) for violating certain
laws related to water quality. Under this bill, in addition to imposing forfeitures, a
court may require a person who violates these laws, including the prohibitions
created in the bill, to take any action necessary to eliminate or minimize any
environmental damage caused by the person. v

For further information see the state and local fiscal estimate, which will be

printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows: ’

SEcTION 1. 23.32 (2) (b) of the statutes is amended to read:
93.32 (2) (b) Mapping priorities, technical methods and standards to be used

in delineating wetlands and a long-term schedule which will result in completion of

the mapping effort at the earliest possible dat%m%haa—h*y—% shall

be developed by the department iﬁ cooperation with those other state ageﬂcies

having mapping, aerial photography and comprehensive planning responsibilities.
SECTION 2. 23.321 of the statutes is created to read:

93321 Wetlands; compensatory mitigation. (1) DEFINITIONS. In this

_ section:

(a) “Area of special naturé.l resource intéfest” means an area that possesses
signif;;:ant ecological, cultural, aesthetic, educational, recr_eationai or scientific
values, including any of the following:

1. A cold water community, as defined by the department, including a trout
stream or its tributary or a trout lake.

2 Lake Michigan, Lake Superior or the Mississippi River.
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& special area management plan, as defined in 16 USC 1453 (17), a sp
or advanced delineation and identification study under 40 CFR 230.80 or an area designed by the

| U.S. environmental protection agency under 33 USC 1344(c). ---same language in /3 pg 4In1-4

ecial wetland inventory study femhkm

?C<TION 2

—

o

25 promulgated under s. 281.15 (1) that affect wetlands.

1 - 8. A wild and scenic river designated under 16 USC 1271 to 1287 , a wild river

2 designated under s. 30.26, the waer Wisconsin State Riverwéy or a scenic urban
Basert L e St atlonds ideniFreel i
4 54, A calcareous fen. '
5 - 6R A habitat used by state or federally designated threatened or endangered
6 species. | '
7 | 7 6. Astate park, forest, trail or recreation area. |
8 g % A state or federal ﬁsh and wildlife refuge or fish and wildlife management
N L\;ﬁ 9 area. 4 | |
o®” 10 G 8. A state or federal designated wilderness area.
11 (G 9. A state natﬁral area desigxiated or dedicated under ss. 23.27 to 23.29..
12 I M. Wild rice. waters.
13 oz . Surface waters identiﬁ_ed by the depattment as outstanding or exceptional
14 resource'waters‘under s.281.15. | |
15 13 1. Any other area identified by the department by rule.
16 (b) “Mitigation project” means the restoration, enhancement or creation of
17 w;atlands to compeﬁséte for adverse impacts to other wetlands. Mitigation project”
18 includes using credits from a wetlan.ds initigatioh bank.
19 : (c) “Wetland” has the meaning given in s. 23.32 (1).
20 - | -(d) “Wetlands mitigation bank” means a system of accountirig for wgtland loss
21 and compensation that includes one or more sites where wetlands are restored,
22 enhanced or created to provide transferable. credits to be subsequently applied to
23 compensate for adverse impacts to othef wetlands.
24 (e) “Wetland water quality standards” means water quality - standards
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() “Working day” has the meaning given in s. 227.01 (14).

(2) IssuiNG PERMITS. (a) The department méy consider a mitigation project as
a means for complying with any wetland water quaiity standards in determining
whether to issue a permit for, or to otherwise appfove, an activity that affects a
wetland under ss. 59.692, 61.351, 62.231, 87.30, 281.11t0281.47 or 281.49t0 281.85
or ch. 30, 31, 283, 289, 291, 292, 293', 295 or 299. This subsection does not entitle an‘
applicant to a permit or other approval in exchange for conducting a mitigation
project.. | ‘

(b) The department may not consivder a mitigation project in reviewing an
application under par. (a) unless the appliéant demonstrates that all appropriateand

practicable measures will be taken to avoid and minimize adverse impacts on the

- wetland.

(c) The department may not consider a mitigat_ion project in reviewing an

application under par. (a) for an activity that adversely affects a wetland in -er
ft..;f’

@ If the department determines that the conditions of a permlt or other

" authorization 1ssued by the U. S Army Corps of Engmeers foran act1v1ty that aﬁ'ects

a wetland do not meet the requirements of any guldehnes established in the
memorandum of agreement under sub. (4), the depaﬁment mﬁy ivmpose additional .
conditions to ensure that the 'requirenients are met. The department may not
require that the acreage of a mitigation project considered under par. (a) exceed the
acreage that is required for the project under the guidelines established in the
memorandum of agreement under sub. (4).

(2m) SUBSEQUENT PROTECTION FOR WETLANDS. (a) 1. A person who is the holder

of a permit or other approval that authorizes a mitigation project shall grant a

o(‘—’:;/‘ an achu,f}r aaluerse/\/
m‘?ec""“s an alea a‘F,sfet. ol t/q, £.
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conservation easement under s. 700.40 to the department to ensure that a Wetland
that is being restored, enhanced or created will not be destroyed or substantially

degraded by any subsequent owner of or holder of interest in the property on which

] ercdel—> The cie—l;;rtmeht shall revoke the permit or other approval if the holde
the wetland is locat_ed of the permit or other approval fails to takeithese measures, -

s=Jgame language in/3pg6lin9-11--- -
2. A person who is restoring, enhancing or creating a wetland to provide

transferable credits as part of a wetlands mitigation bank shall grant a conservation
easement under s. 700.40 to the department, to ensure that the Wetiand will not be
destroyed or substantially degraded by any subsequent ov;mer of or holder of interest
in the property on which the wetlanci ié located. |

(b) No_tw_ithstanding par. (a), the department shall modify or release a
conservation easemént granted under par. (a) if .al_l of the following apply:

1. The department determines that part or all of the restored, enhanced or
created wetland ceases to be a wetland.

2.. The person who is required to grant the conservation easement di;l not
contribute to the loss of .the wetland specified in subd. 1.

3. Any subsequent ownef of or 'hol'dervof interest in the property on which the

wétland specified in subd. 1 is locatea did not contribute tovtl_:ié loss of the wetland.

(3) RuLEs. Tﬁe department shall promulgate rules to establish a process for
consideration of wetland compensatory mitigation under sub. (2). Upoh
promulgation, the rules shall apply to any application or other request for an ini'ti‘alv
determination for a permit or other authorization that is pending with the
department on the date on which thé rules take effect. The rules shall address all
of the following:

(a) Requirements for the avoidance and minimization of adverse impacts tothe

wetland that will be affected by the permitted activity.
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(b) The conditions under which credits in a wetlands mitigation ba;nk may be
used for wetland compensatory mitigation. |

(c) Enfdrcement ofa requiremént to implément a mitigation project.

(d)' Baseline sfudieé of the wetland that will be affected by the permitted
activity and of the mitigatioﬁ project site. ‘ |

“(e) Plan'and project design requirements fora mitigation project, which shall

- consider the relation of the project design to the hydrology of the watershed in which

a mitigation project is located..' -
| () The comparability of a wetland that will »be restored, enhanced or created

to the wetland that will be adversely affected by the permitted activity, including all
of the following: . '

1. Consideration of the size, lbcation, type and quality of the wetlands.

2. Consideration of the functional values performed by the wetlands.

(g) The establishment of a process for determining replacement ratios.

(h) Standards for measuring the short—term and long-term success of a

mitigation project and requirements for the short—term and long—term monitoring

“ofa mitigation project.

(i) Remedial actions to be taken by the applicant if a mitigation project is not
successful and acﬁons .to be taken by é wetlands mitigation bank if a mitigation
project on which mitigation credits 'are based is not successful.

~ (j) Establishment of an expedited decision—making’ process for activities

adversely affecting wetlands that are less than one acre in size and that have

negligible functional values.
AgreameT” A -
(4) MEMORANDUM OF WNPERSTANDING~ The department shall initiate

negotiations with the U.S. army corps of engineers to develop a memorandum of
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agreement establishing guidelines for mitigation projects and wetland mitigation
banks. The guidelines shall address all of the topics described in sub. (3) (a) to ().
(5) EXPEDITED DECISION-MAKING PRocEsS. (a) The expedited decision—making .
process established under the rules under sub. (3) (iv) shallinclude arequirement that
the department shall decide whether to issue a permit for, or otherwise approve, an
activity within 60 workihg days after a complete application for thg permit or
approval .h'as been received by the department if all of the following apply:
1. The wetland that will be adversely affected is not located in a floodplain.
2. The application does not involve the issuance ofa permit or other approval
under ch. 30. |

(b) The department is exempt from the time limit under par. (a) if the
department determines that weather conditions prevent the department from
making a determination within 60 working days after the receipt of the complete
application. | | |
SECTION 3. 281.17 (10) of the statutes is created to read:
281.17 (10) (a) No peréc)n may conduct an activity for which the departmeﬁt

denies a water quality certification required by rules promulgated under this

~ subchapter to implement 33 USC 1341 (a).

(b) No person may violate a condition imposed by fhe department in a water
quality certification required by rules promulgated under this subchapter to
implement 33 USC 1341 (a).

SECTION 4. 281.98 (3) of the statutes is created to read:

281.98 (3) fn addition to the penalties under sub. (1), the court may order the

defendant to abate any nuisance, restore a natural resource or take, or refrain from
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taking, any other action as necessary to eliminate or minimize any environmental
damage caused by the defendant. |

SEcTION 5. Nonstatutory provisions.

(1) SUBMISSION OF PROPOSED RULES. The department of natural resources shall
submit proposed rules required under section 23.321 (3) of the statutes, as created
by this act, to the legislative council staff for review under section 227.15 (1) of the
statutes no later than the first day of the 12th month beginning after publiéation.

SecTioN 6. Effective dates. This act takes effect on the day after publication,

except as follows:

(1) The treatment of section 23.321 (2) of the statutes takes effect on the first

day of the 8¥st month beginning after publication. ' %

|2

(END)
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AN ACT to amend 23.32 (2) (b); and ¢o create 23.321, 281.17 (10) and 281.98 (3)

of the statutes; relating to: wetlands mitigation and granting rule-making

authority.

Analysis by the Legislative Reference Bureau

Under federal law, projects involving the discharge of dredge or fill material
into any body of water, including wetlands, must comply with certain guidelines
contained in regulations promulgated by the federal environmental protection
agency (EPA) in order for a permit to be issued by the U.S. Army Corps of Engineers
(ACE). Under a memorandum of understanding entered into by EPA and ACE
interpreting these guidelines, a project may comply with the guidelines, although it
involves an adverse impact on an existing wetland, if compensatory action is taken,
such as restoring another wetland that has already been degraded. However, before
ACE may issue a permit, the department of natural resources (DNR) must determine
that the project complies with state water quality standards, including those for
wetlands.

Under current law, DNR has no specific authority to allow compensatory
mitigation of wetlands under its statutory authority to promulgate state water
quality standards. The department of transportation (DOT) may engage in
compensatory mitigation of wetlands for highway construction and repair activities
under procedures jointly established by DNR and DOT.

This bill creates a process and requirements for DNR to use in allowing wetland
mitigation. The bill allows DNR to consider wetland mitigation in determining
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whether to grant a permit or other ap roval (approval) for an activity that will have
an adverse affect on the wetland.

Under the bill, a wetland mltlgatlo?)\prOJect is a project that restores, enhances
or creates a wetland to compensate for advexse impacts to other wetlands or that uses
credits from a “wetlands mitigation bank”. A wetlands mitigation bank is a system
of accounting for wetland loss and compensation that includes one or more sites
where wetlands are restored, enhanced or crelated to provide transferable credits to
be subsequently applied to compensate for adyerse impacts to other wetlands.

The bill prohibits DNR from considering wetlands mitigation in reviewing
whether to grant a permit or other approval 1f’hy\ef*thywet1aads\mvol—ved isa-

ot1s at-ig T gradjare ko ar resource The !

bill deﬁnes an area of special natural resource interest” as being an area that has
significant ecological, cultural, aesthetic, educational, recreational or scientific
values and specifically lists certain areas. The areas listed include Lake Superior,
Lake Michigan, the Mississippi River, the Lower Wisconsin State Riverway, fish and
wildlife refuges and state parks and forests. DNR may not consider wetland
mitigation unless the applicant for the approval demonstrates that all appropriate
and practicable measures will be used to avoid and minimize the adverse impact on
the wetland to be affected.

The bill requires a permit holder or person engaged in mitigation to grant a
conservation easement to DNR to ensure that a restored, enhanced or created
wetland is not destroyed or substantially degraded by subsequent owners.

The bill requires also that DNR initiate negotiations with ACE to establish
guidelines for mitigation projects and banking. The bill specifically authorizes DNR
toimpose additional conditions on an approval it issues so that the approval complies
with any guidelines that are established if ACE has not already required such
compliance. Also, the bill specifically prohibits DNR from requiring that a mitigation
project be larger in acreage than the minimum acreage required by the guidelines.

The draft requires that DNR promulgate rules to regulate mitigation projects.
The rules must address several topics, including the comparability in size and
location of the wetland to be improved and the wetland adversely affected and
standards for measuring the success of mitigation projects. The rules must also
establish an expedited decision—-making process for granting approvals involving
wetland mitigation. The rules must contain a provision that if the wetland that will
be adversely affected is not located in a floodplain and if the activity for which the
approval is sought does not involve the issuance of a permit required by DNR for a
navigable water, DNR must issue the approval within 60 working days after a
complete application is submitted, unless weather conditions prevent DNR from
doing so.

Under the Federal Water Pollution Control Act, a person who applies for a
federal license or permit for an activity that may result in a discharge into water is
required to obtain a state certification that the discharge will comply with water
quality standards. If the state issues the certification, it may include conditions
necessary to ensure compliance with water quality standards. DNR has
promulgated rules for making water quality certification decisions. This bill
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prohibits a person from conducting an activity for which DNR denies a water quality
certification required under the Water Pollution Control Act. The bill prohibits also
a person from violating a condition that DNR includes in a water quality certification
required under the Water Pollution Control Act.

Current law provides civil monetary penalties (forfeitures) for violating certain
laws related to water quality. Under this bill, in addition to imposing forfeitures, a
court may require a person who violates these laws, including the prohibitions
created in the bill, to take any action necessary to eliminate or minimize any
environmental damage caused by the person.

For further information see the stafe and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SEcTION 1. 23.32 (2) (b) of the statutes is amended to read:

23.32 (2) (b) Mapping priorities, technical methods and standards to be used
in delineating wetlands and a long—term schedule which will result in completion of
the mapping effort at the earliest possible date,—b&t—net—later—thaa—J-u—ly—l,—1984—, shall
be developed by the department in cooperation with those other state agenéies
having mapping, aerial photography and comprehensive planning responsibilities.

SECTION 2. 23.321 of the statutes is created to read:

23.321 Wetlands; compensatory mitigation. (1) DEFINITIONS. In this
section:

(a) “Area of special natural resource interest” means an area that possesses
significant ecological, ‘cultural, aesthetic, educational, recreational or scientific
values, including any of the following:

1. A cold water community, as defined by the department, including a trout
stream or its tributary or a trout lake.

2. Lake Michigan, Lake Superior or the Mississippi River.
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3. A wild and scenic river designated under 16 USC 1271 to 1287, a wild river

designated under s. 30.26, the Lower Wisconsin State Riverway or a scenic urban

. /'1 . .
waterway des*gnated under s%{(})ﬁ?& ot land Lo ( d o 7V NS Bd-
N

2 4/ % ms ?‘gf e

lo» 57 A habitat used by state or federally designated threatened or endangered
species.

1. 67 A state park, forest, trail or recreation area.

¥. 7. A state or federal fish and wildlife refuge or fish and wildlife management
area.

9. 8 A state or federal designated wilderness area. .

i, @ A state natural area designated or dedicated under ss. 23.27 to 23.29.

i C@ Wild rice waters.
4 @ Surface waters identified by the department as outstanding or exceptional |
resource waters under s. 281.15.
3. & Any other area identified by the department by rule.

(b) “Mitigation project” means the restoration, enhancement or creation of
wetlands to compensate for adverse impacts to other wetlands. “Mitigation project”
includes using credits from a wetlands mitigation bank.

(¢) “Wetland” has the meaning given in s. 23.32 (1).

(d) “Wetlands mitigation bank” means a system of accounting for wetland loss
and compensation that includes one or more sites where wetlands are restored,
enhanced or created to provide transferable credits to be subsequently applied to
compensate for adverse impacts to other wetlands.

(e) “Wetland water quality standards” means water quality standards

promulgated under s. 281.15 (1) that affect wetlands.
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() “Working day” has the meaning given in s. 227.01 (14).

(2) IssUING PERMITS. (a) The department may consider a mitigation project as
a means for complying with any wetland water quality sfandards in determining
whether to issue a permit for, or to otherwise approve, an activity that affects a
wetland under ss. 59.692, 61.351, 62.231, 87.30, 281.11 to 281.47 or 281.49 to0 281.85
or ch. 30, 31, 283, 289, 291, 292, 293, 295 or 299. This subsection does not entitle an
applicant to a permit or other approval in exchange for conducting a mitigation
project.

(b) The department may not consider a mitigation project in reviewing an
application under par. (a) unless the applicant demonstrates that all appropriate and
practicable measures will be taken to avoid and minimize adverse impacts oﬁ the
wetland.

(¢) The department may not consider a mitigation project in reviewing an

application under par. (a) for an activity that adversely affegts a wetland in
a@@

or HFer, o &t
@ an area of special natural resource interesf. (Qduruseliy o

(d) If the department determine‘:gthat the conm permit or other
authorization issued by the U.S. Army Corps of Engineers for an activity that affects
a wetland do not meet the requirements of any guidelines established in the
memorandum of agreement under sub. (4), the department may inipose additional
conditions to ensure that the requirements are met. The department may not
require that the acreage of a mitigation project considered under par. (a) exceed the -
acreage that is required for the project under the guidelines established in the
memorandum of agreement under sub. (4). |

(2m) SUBSEQUENT PROTECTION FOR WETLANDS. (a) 1. A person who is the holder

of a permit or other approval that authorizes a mitigation project shall grant a
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conservation easement under s. 700.40 to the department to ensure that a wetland
that is being restored, enhanced or created will not be destroyed or substantially
degraded by any subsequent owner of or holder of interest in the property on which
the wetland is located. p WS -4

2. A person who is restoring, enhancing or creating a wetland to provide
transferable credits as part of a wetlands mitigation bank shall grant a conservation
easement under s. 700.40 to the department, to ensure that the wetland will not be
destroyed or substantially degraded by any subsequent owner of or holder of interest
in the property on which the wetland is located.

(b) Notwithstanding par. (a), the department shall modify or release a
conservation easement granted under par. (a) if all of the following apply:

1. The department determines that part or all of the restored, enhanced or
created wetland ceases to be a wetland.

2. The person who is required to grant the conservation easement did not
contribute to the loss of the wetland specified in subd. 1.

3. Any subsequent owner of or holder of interest in the property on which the
wetland specified in subd. 1. is located did not contribute to the loss of the wetland.

(3) RuLEs. The department shall promulgate rules to establish a process for
consideration of wetland compensatory mitigation under sub. (2). Upon
promulgation, the rules shall apply to any application or other request for an initial
determination for a permit or other authorization that is pending with the
department oﬁ the date on which the rules take effect. The rules shall address all
of the following:

(a) Requirements for the avoidance and minimization of adverse impacts to the

wetland that will be affected by the permitted activity.
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1 (b) The conditions under which credits in a wetlands mitigation bank may be

2 used for wetland compensatory mitigation.

3 (c) Enforcement of a requirement to implement a mitigation project.

4 (d) Baseline studies of the wetland that will be affected by the permitted

5 activity and of the mitigation project site.

6 (e) Plan and project design requirements for a mitigation project, which shall

7 consider the relation of the project design to the hydrology of the watershed in which

8 a mitigation project is located.

9 (f) The comparability of a wetland that will be restored, enhanced or created
10 to the wetland that will be adversely affected by the permitted activity, including all
11 of the following:

12 1. Consideration of the size, location, type and quality of the wetlands.
13 2. Consideration of the functional values performed by the wetlands.
14 (g) The establishment of a process for determining replacement ratios.
15 (h) Standards for measuring the short-term and long—term success of a
16 mitigation project and requirements for the short-term and long—term monitoring
17 of a mitigation project.
18 (i) Remedial actions to be taken by the applicant if a mitigation project is not
19 successful and actions to be taken by a wetlands mitigation bank if a mitigation
20 project on which mitigation credits are based is not successful.
21 (j) Establishment of an expedited decision-making process for activities
22 adversely affecting wetlands that are less than one acre in size and that have
23 negligible functional values. - Ls

/,/—% AGREE MENI o
24 (4) MEMORANDUM OF UNDEBSTWNBING) The department shall initiate
{25 negotiations with the U.S. army corps of engineers to develop a memorandum of

%,

\“ MRATER 1AL F1IRON P.%
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1 agreement establishing guidelines for mitigation projects and wetland mitigation

2 banks. The guidelines shall address all of the topics described in sub. (8) (a) to (i).

e

3 XPEDITED DECISION-MAKING PROCESS. (a) The expedited decision—-making

M process established under the rules under sub. (3) (j) shall include a requirement that

uﬂ{ J§/ the department shall decide whether to issue a permit for, or otherwise approve, an

6 activity within 60 working days after a complete application for the permit or
7 | approval has been received by the department if all of the folldwing apply:
8 1. The wetland that will be adversely affected is not located in a floodplain.
9 { 2. The application does not involve the issuance of a permit or other approval
10 | under ch. 30.
11 % (b) The department is exempt from the time limit under par. (a) if the
12 1 department determines that weather conditions prevent the department from

13 i making a determination within 60 WOI‘kng days after the receipt of the complete
14 {_ application.
S~ e

15 SEcTION 3. 281.17 (10) of the statutes is created to read:
16 281.17 (10) (a) No person may conduct an activity for which the department
17 denies a water quality certification required by rules promulgated under this

18 subchapter to implement 33 USC 1341 (a).

19 (b) No person may violate a condition imposed by the department in a water
20 quality certification required by rules promulgated under this subchapter to
21 implement 33 USC 1341 (a).

22 SECTION 4. 281.98 (3) of the statutes is created to read:

23 281.98 (3) In addition to the penalties under sub. (1), the court may order the

24 defendant to abate any nuisance, restore a natural resource or take, or refrain from
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taking, any other action as necessary to eliminate or minimize any environmental
damage caused by the defendant.

SECTION 5. Nonstatutory provisions.

(1) SUBMISSION OF PROPOSED RULES. The department of natural resources shall
submit proposed rules required under section 28.321 (3) of the statutes, as created
by this act, to the legislative council staff for review under section 227.15 (1) of the
statutes no later than the first day of the 12th month beginning after publication.

SECTION 6. Effective dates. This act takes effect on the day after publication,
except as follows:

(1) The treatment of section 23.321 (2) of the statutes takes effect on the first

day of the W(month beginning after publication.
15th (END)
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1

@special area management plan, as defined in 16 USC 1458 (17), a special wetland | / /V*SGQT

2 inventory study or advanced delineation and identification study under 40 CFR S
3 230.80 or an area designated by the U.S. environmental protection agency under 33
4 uscM@ Cevoor
ﬂ;mmm%m;:—-calcareous fen. e eree”
6 é\"“ Y habitat used by state or federally deeignated threatened or endangered
7 species. ) /
8 7. A state forest trail or recrpéuon area.
9 8. A state or fed ﬁsh and Wlld/ life refuge or fish and wildlife management
10 area. /
11 9. A state or federal des' ated wilderness area.
12 10. A state natural }1‘/35 designated or dedicated under ss. 23.27 to 23.29.
13 11. Wild rice wapérs.
14 12. Surface waters identified by the department as outstanding or exceptional
15 resource waterg under s. 281.15. |
16 13. 71’3'/0ther area identified by the department by rule.
17 (b), “Mitigation project” means the restoratioe,\izincement or creation of
18 wetlands to compensate for adverse impacts to other wetl \ds. “Mitigation project”
19 includes using credits from a wetlands mitigation bank. \\ |
20 (c) “Wetland” has the meaning given in s. 23.32 (1). \
21 (d) “Wetland in or near an area of special natural resource i&rest” means a
22 wetland that is within an area of special natural resource interestx that is in
23 proximity to or has a direct hydrologic connection to an area of special natural

24 resource interest.
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1 require that thé acreage of a mitigatiqn project considered-inder par. (a) exceed the
2 acreagé that is required for thé‘p{oject under the guidelines established in the
3 memorandum of agreement under sub“‘(4) |
4 (2m) SUBSEQUENT PROTECTION FOR ' L,K‘qug. (a)1. A pérson who is holder of
5 a permit or other approval that adthorizes a mitigation project shall take the
6 necessary legal measures, aséfermined by the department, to ensure that a
7 wetland that is being restored, enhanced or created will not be destroyed or
8 subétantially degraded by any subseq er of or holder of interest in the
9 propexty.on which the wetland is located: _e department shall revoke the permit /M3
10 or other approval if the holder of the permit or other approval fails to take these b
11 measures. Cé,/\/ P OF InTernt |
12 2. A perso?;wﬁg 1s ”restoring _enhancing or creating a wetland tovp;;%a;m B
13 transferable credits as part of a Wegands mitigation bank shall take the necessary
14 legal measures, as determined by the artment, to ensure that the wetland will
15 not be destroyed or substantially degraded by any subsequent owner of or holder of
16 interest in the property on which the Wetlazyd}lo\(\:ated. _
17 (b) Notwithstanding par. (a), the effects of any le, measugéeéiaken under par.
18 (a) do not apply if all of the following apply: a
19 1. The restored, enhanced or created wetland cedses to bésa wetland.
20 2. The person who is required to take the contribute to
21 the loss of the wetland specified in subd.,
22 3. Any subsequent owner of or’holder of interest in the property on‘Which the'
23 wetland specified in subd. 1. is located did not contribute to the loss of the wetland.
24 (3) RULES. The department shall promulgate rules to establish a process for
25 consideration of wetland compensatory mitigation under sub. (2). Upon
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AN ACT to amend 23.32 (2) (b); and o create 23.321, 281.17 (10) and 281.98 (3)

of the statutes; relating to: wetlands mitigation and granting rule-making

authority.

Analysis by the Legislative Reference Bureau

Under federal law, projects involving the discharge of dredge or fill material
'into any body of water, including wetlands, must comply with certain guidelines
contained in regulations promulgated by the federal environmental protection
agency (EPA) in order for a permit to be issued by the U.S. Army Corps of Engineers
(ACE). Under a memorandum of understanding entered into by EPA and ACE
interpreting these guidelines, a project may comply with the guidelines, although it
involves an adverse impact on an existing wetland, if compensatory action is taken,
such as restoring another wetland that has already been degraded. However, before
ACE may issue a permit, the department of natural resources (DNR) must determine
that the project complies with state water quality standards, including those for

wetlands. '

Under current law, DNR has no specific authority to allow compensatory
mitigation of wetlands under its statutory authority to promulgate state water
quality standards. The department of transportation (DOT) may engage in
compensatory mitigation of wetlands for highway construction and repair activities
under procedures jointly established by DNR and DOT.

This bill creates a process and requirements for DNR to use in allowing wetland
mitigation. The bill allows DNR to consider wetland mitigation in determining
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whether to grant a permit or other approval (approval) for an activity that will have
an adverse affect on the wetland. '

Under the bill, a wetland mitigation project is a project that restores, enhances

) or creates a wetland to compensate for adverse impacts to other wetlands or that uses
| credits from a “wetlands mitigation bank”. A wetlands mitigation bank is a system
\ of accounting for wetland loss and compensation that includes one or more sites
\where wetlands are restored, enhanced or created to provide transferable credits to
be subsequently applied to compensate for adverse impacts to other wetlands.

The bill prohibits DNR from considering wetlands mitigation in reviewing
hether to grant a permit or other approval for a project that adversely affects “an
drea of special natural resource interest” or a wetland that is in such an area. The
ill defines “an area of special natural resource interest” as being an area that has
nificant ecological, cultural, aesthetic, educational, recreational or scientific
es and specifically lists certain areas. The areas listed include Lake Superior,
e Michigan, the Mississippi River, the Lower Wisconsin State Riverway, fish and
wildlife refuges and state parks and forests. DNR may not consider wetland
mitikation unless the applicant for the approval demonstrates that all appropriate
Sracticable measures will be used to avoid and minimize the adverse impact on

the wétland to be affected. :
he bill requires a permit holder or person engaged in mitigation to grant a
Yation easement to DNR to ensure that a restored, enhanced or created
wetlandl\is not destroyed or substantially degraded by subsequent owners.

Thg bill requires also that DNR initiate negotiations with ACE to establish
guidelinds for mitigation projects and banking. The bill specifically authorizes DNR
to imposejadditional conditionson an approval it issues so that the approval complies
with any %guidelines that are established if ACE has not already required such

~ compliante. Also, thebill specifically prohibits DNR from requiring that a mitigation
project be larger in acreage than the minimum acreage required by the guidelines.

The Yraft requires that DNR promulgate rules to regulate mitigation projects.
The rules ust address several topics, including the comparability in size and
location of/the wetland to be improved and the wetland adversely affected and
standardd for measuring the ‘success of mitigation projects. The rules must also

. establish r;Ln expedited decision-making process for granting approvals involving
wetland niitigation. The rules must contain a provision that if the wetland that will
be adversdly affected is not located in a floodplain and if the activity for which the
approval ig sought does not involve the issuance of a permit required by DNR for a
navigable [water, DNR must issue the approval within 60 working days after a
complete dpplicatien is submitted, unless weather conditions prevent DNR from
doing so. ' . :

’ Under the Federal Water Pollution Control Act, a person who applies for a
federal license or permit for an activity that may result ina discharge into water is
required to obtain a state certification that the discharge will comply with water
quality standards. If the state issues the certification, it may include conditions
necessary to ensure compliance with water quality standards. DNR has
promulgated rules for making water quality certification decisions. This bill
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prohibits a person from conducting an activity for which DNR denies a water quality
certification required under the Water Pollution Control Act. The bill prohibits also
a person from violating a condition that DNR includes in a water quality certification
required under the Water Pollution Control Act.

Current law provides civil monetary penaltles (forfeltures) for v1olatmg certain
laws related to water quality. Under this bill, in addition to imposing forfeitures, a
court may require a person who violates these laws, including the prohlbltmns
created in the bill, to take any action necessary to eliminate or minimize any

- environmental damage caused by the person.

For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of W'sconsm, represented in senate and assembly, do
enact as follows:

SecTiON 1. 23.32 (2) (b) of the statutes is amended to read:
23.32 (2) (b) Mapping priorities, technical methods and standards to be used
in delineating wetlands and a long-term schedule which will result in coinpletion of

the -mapping effort at the earliest possible date;—bu@-neb—late&bh&a—&uly—l—,-}%% shall

be déveloped by the department in cooperation with those other state agencies

having mapping, aerial photography and comprehensive planning responsibilities.

SECTION 2. 23.321 of the statutes is created to read: |

23.321 Wei:lands; compensatory mitigation. (1) ‘DEFINITIONS. In this
section: _ | '

(a) “Area of épecial natural resoumé interest” means an area that possesses
significant ecological, cultural, aesthetic, educational, recréationai or scientific
values, including any of the following: |

1. A cold water community, as defined by the department, including a trout
stream or its tributary or a trout lake.

2. Lake Michigan, Lake Superior or the Mississippi River.
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3. A wild and scenic river designated under 16 USC 1271 to 1287, a wild river
des_ignated under s. 30.26, the Lower Wisconsin State Riverway or a. scenic urban )
waterway designated under s. 30.275. |

4. A unique and significant wetland identified in a special area ménagement
plan, as defined in 16 USC 1453'(17 ), a special wetland ihvéntory study or advanced
delineation and identification stﬁdy under 40 CFR 230.80 or an area designated by
the U.S. environmental pi'otection agency under 33 USC 1344 (c).

5. A calcareous fen. | ‘ |

6. A habitat used by state or federally designated threatened or endangered

species.

7. A state park, forest, trail or recreation area.

8. A state or federal fish and wildlife refuge or fish andv wildlife management
area. -

9. A state or federal designated wilderness area.

10. A state natural area designated or dedicated under ss. 23.27 to 23.29.

11. Wild rice wéters. | o

12, Surface waters identified by the department as outstandmg or exceptional
resource waters under s. 281.15. _

13. Any other area identified by the department by rule :

(b) “Mitigation project” means the restoration, enhancement or creation of
wetlands to compensate for adverse impacts to other wetlands. “Mitigation project”
inciudes using credits from a wetlands mitigation bank.

(c) _“Wetlaﬁd” has the meaning given in s. 23.32 (1).

(d) “Wetlands mitigation bahk” means a system of accounting for wetland loss

and compensation that includes one or more sites where wetlands are restored,



_coooqmm.c-oaw»-

—
=)

11

13
14
15
16
17
18
19
20
21
22

23

24

25

1999 ~ 2000 Legislature -5- / MGG &ﬁgggggg

BILL ¢ I wnd por:( b)) . Bruorion 3

\M

enhanced or created to provide transferable’ credits tc‘besu\_\quently applied to

e,

compensate for adverse impacts to other wetlands Iy

(e) “Wetland water" quahty standards” means water quality standards
promulgated under s. 281.15 (1) that affect wetlands. |

) ‘Working day” has the meaning giveh in s. 227.01 (14).

(2) IsSUING PERMITS. (a) The department may con31der a mxtlgatlon project as

pont of am N Lot e (
m(or complying with any wetland water quality standards in determmg‘wm
whether to issue a permit for, or to otherwise approve, an activity that affects a
wetland under ss. 59.692, 61.351, 62.231, 87.30,281.11 to 281.47 or 281.49 t0 281.85
or ch. 30, 31, 283, 289, 291, 292, 293, 295 or 299. This subsection does eot entitle an
applicant to a permit or other approval in exchange for conducting a mitigation
project.

(b) The department may not considér a mitigation project in reviewing. an
application under par. (a) unless the applicant demonstrates that all appropriateand
practicable measures will be taken to avoid and minimize adverse impacts on the
wetland. | | |

(¢) The department may not consider a mitigation project in reviewing an

application under par. (a) for an activity that adversely affects a wetland in an area

* of special natural resource interest or for an activity that adversely affects an area

of special natural resource interest.

(d) If the department determines that the conditions of a permit or other
authorization issued by the U.S. Army Corps of Engineers for an activity that affects
a wetland do not meet the requirements of any guidelines established in the
memorandum of agreement under sub. (4), the depaftment may impose additional

conditions to ensure that the requirements are met. The department may not
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require that the ‘acreage ofa initigation project considered under par. (a) exceed the
acreage that is ;'equired for the project under the g'uidelines established in the
memorandum of agreement under sub. (4). |

(2m) SUBSEQUENT PROTECTION FOR WETLANDS. (a) 1. A person who is the holder
of a permit or other approval that authorizes a niitigaf.ion project shall grant a
conservation easement under s. 700.40 to the deparﬁnlent tq ensurelthat a wetland
that is being restered, enhanced or created will not be destroyed or subsiantially
degraded by any subsequ'ent owner of or holder of interest in the property on which
the wetland is located. The department shall revbke the permit or other approval
if the holder of the permit or other approval fails to take these measures.

2. A person who is restoring, enhancing or creating a wetland to provide
transferable credits as part ofa wetlands mitigation bank shall granta conservatiOn
easement under s. 700.40 to the department, to ensure that the wetland will not be
destroyed or substantially degraded by any subéequent owner of or holder of interest
in the property on which the wetland is located.

(b) Notwithstanding par. (a), the department shall modlfy or release a

- conservation easement granted under par. (a) if all of the following apply:

1. The department determines that part or all of the restored, enhanced or
created wetland ceases to be a wetland.
2. The person who is required to grant the conservation easement did not
contribute to the loss of the wetland specified in subd. 1.
| 3. Any subsequent owner of or holder of interest in the property on which the
wetland specified in subd. 1. is located did not conf.ribute to the loss of the wetland.
(3) RuLgs. The department shall promulgate rules to establish a process for

consideration of wetland compensatory mitigation under sub. (2). Upon
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promulgation, the rules shall apply to any application or othet- request for an initial
determination for a permit or other authorization that is pending with the
department on the date on which the rules take eft‘ect. The rules shall address all
of the following: | . |

(a) Requirements for the avoidance and minirnization of adverse‘ impactstothe
wetland that will be affected by the permitted activity.. |

(b) The conditions under which credits in a wetlands mitigation bank may be

‘used for wetland compensatory mitigation.

(c) Enforcement of a requirement to implement a mitigation project.

(d) Baseline studies of the wetland that will be affected by the permltted
activity and of the mitigation project s1te

(e) Plan and project design requirements for a mitigation project, whlch shall
consider the relation of the project design to the hydrology of the watershed in which
a mitigation project is located. | |

(f) The comparability of a wetland that will be restored, enhanced or created

to the wetland that will be adversely affected by the permitted activity, including all

of the following:

1. Consideration of the size, location, type and quality of the wetlands.

2. Consideration of the functional values perf_'ormed by the wetlands.

(g) The eetablishment of a process for determining replacement ratios.

(h) Standards for measuring the short-term and long-term success of a

mitigation project and requirements for the short-term and long-term monitoﬁng

of a mitigation project.
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(i) Remedial actibns to be taken by the applicant if a mitigation project is not

successful and actions to be taken by a wetlands mitigation bank if a mitigation
project on which mitigation credits are basedlis not successful.

(j) Establishment of an expedited deciSion—making process for activities

1
2
3
4
5 adversely affecting wetlands that are less than one acre in size and that have
6 neghglble functlonal values.
7 “~(3m) EXPEDITED DECISION-MAKING PROCESS: (2) The expedlted decision-making
8 process established under the rules under sub. (3) (j) shall include a requirement that
9 the department éhall decide whether to issue a permit for, or otherwise approve, an
10 activity within 60 working days after a coinplete application for the permit or
11 approval has been recgaived by the departmént if all of the following apply:

12 1. The wetland that will be adversely aﬁ'ected is not located in a ﬂoodplain.
| 13 2. The application does not involve the issuance of a permit or other approval
14 under ch. 30. |
15 >(b) The department is exempt from the time limit under par. (a) if the

1 department determines that weather conditions preverit the department from

17} making a determination within 60 working days after the receipt of the complete

application.
1/9 (4) MEMORANDUM OF AGREEMENT. The department shall initiate negotiations
0 with the U.S. army corps of engineers to develop a memorandum of agreement
1 establishing guidelines for mitigation projects and wetland mitigation banks. Th

22 guidelines shall address all of the topics described in sub. (3) (a) to (i).

23 SECTION 3. 281.17 (10) of the statutes is created to read:
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281.17 (10) (a) No person may conduct én activity for which the department
denies a water quality certiﬁéation required by rules promulgated under this
subchapter to implement 33 USC 1341 (a).

(b) No person may violate a gondition imposed by the department in a water
quality certification required by rules promulgatedk under this subchapter to
implement 33 USC 1341 (a).

SECTION 4. 281.98 (3) of the statutes is created to read:

281.98 (3) In addition to the penalties under sub. (1), the court may order the
defendant to abate any nuisance, restore a natural resource or take, or refrain from
taking, any other action as necessary to eliminate or minimize any environmental
damage caused by the defendant.

SEcTION 5. Nonstatutory provisions.

(D SUBMISSIOI;I OF PROPOSED RULES. The department of natural resources shall
submit proposed rules required under section 23.321 (3) of the statutes, as created |

by this act, to the legislative council staff for review under Section 227.15 (1) of the

statutes no later than the first day of the 12th month beginning after publication.

SEcTION 6. Effective dates. This act takes effect on the day after publication,

except as follows: ,
(1) The treatment of section 23.321 (2) of the statutes take'\s\~ effect on the first
day of the 15th month beginning after publication.

(END)
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State of Wiscansin

1999 SENATE BILL

AN ACT o amend 23.32 (2)(b); and to create 23.321, 281.17 (10) and 281.98 (3)

of the statutes; relating to: wetlands mitigation and granting rule-making

authority.

Analysis by the Legislative Reference Bureau

Under federal law, projects involving the discharge of dredge or fill material
" into any body of water, including wetlands, must comply with certain guidelines
contained in regulations promulgated by the federal environmental protection
agency (EPA) in order for a permit to be issued by the U.S. Army Corps of Engineers
(ACE). Under a memorandum of understanding entered into by EPA and ACE
interpreting these guidelines, a project may comply with the guidelines, although it
involves an adverse impact on an existing wetland, if compensatory action is taken,
such as restoring another wetland that has already been degraded. However, before
ACE may issue a permit, the department of natural resources (DNR) must determine
that the project complies with state water quality standards, including those for -
wetlands.

Under current law, DNR has no specific authority to allow compensatory
mitigation of wetlands under its statutory authority to promulgate state water
quality standards. The department of transportation (DOT) may engage in
compensatory mitigation of wetlands for highway construction and repair activities
under procedures jointly established by DNR and DOT.

This bill creates a process and requirements for DNR touse in allowing wetland
mitigation. The bill allows DNR to consider wetland mitigation in determining
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whether to grant a permit or other approval (approval) for an activity that will have
an adverse affect on the wetland.

Under the bill, a wetland mitigation project is a project that restores, enhances
or creates a wetland to compensate for adverse impacts to other wetlands or that uses
‘credits from a “wetlands mitigation bank”. A wetlands mitigation bank is a system
of accounting for wetland loss and compensation that includes one or more sites
where wetlands are restored, enhanced or created to provide transferable credits to
be subsequently applied to compensate for adverse impacts to other wetlands.

The bill prohibits DNR from considering wetlands mitigation in reviewing
whether to grant a permit or other approval for a project that adversely affects “an
area of special natural resource interest” or a wetland that is in such an area. The
bill defines “an area of special natural resource interest” as being an area that has
significant ecological, cultural, aesthetic, educational, recreational or scientific
values and specifically lists certain areas. The areas listed include Lake Superior,
Lake Michigan, the Mississippi River, the Lower Wisconsin State Riverway, fish and
wildlife refuges and state parks and forests. DNR may not consider wetland
mitigation unless the applicant for the approval demonstrates that all appropriate
and practicable measures will be used to avoid and minimize the adverse impact on
the wetland to be affected. , : ,

The bill requires a permit holder or person engaged in mitigation to grant a
conservation easement to DNR to ensure that a restored, enhanced or created
wetland is not destroyed or substantially degraded by subsequent owners.

The bill requires also that DNR initiate negotiations with ACE to establish
guidelines for mitigation projects and banking. The bill specifically authorizes DNR
to impose additional conditions on an approval it issues so that the approval complies
with any guidelines that are established if ACE has not already required such
compliance. Also, the bill specifically prohibits DNR from requiring that a mitigation
project be:larger in acreage than the minimum acreage required by the guidelines.

 The draft requires that DNR promulgate rules to regulate mitigation projects.
The rules must address several topics, including the comparability in size and
location of the wetland to be improved and the wetland adversely affected and
standards for measuring the success of mitigation projects. The rules must also
establish an expedited decision-making process for granting approvals involving
wetland mitigation. The rules must contain a provision that if the wetland that will
be adversely affected is not located in a floodplain and if the activity for which the
approval is sought does not involve the issuance of a permit required by DNR for a
navigable water, DNR must issue the approval within 60 working days after a
- complete application is submitted, unless weather conditions prevent DNR from
doing so. The bill also requires DNR to submit a biennial report to the legislature
regarding the impact of wetland mitigation.

Under the Federal Water Pollution Control Act, a person who applies for a
federal license or permit for an activity that may result in a discharge into water is
required to obtain a state certification that the discharge will comply with water
quality standards. If the state issues the certification, it may include conditions
necessary to ensure compliance with water quality standards. DNR has
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promulgated rules for making water quality certification decisions. This bill
prohibits a person from conducting an activity for which DNR denies a water quality
certification required under the Water Pollution Control Act. The bill prohibits also
a person from violating a condition that DNR includes i ina water quality certification
required under the Water Pollution Control Act.

Current law provides civil monetary penalties (forfeitures) for violating certain
laws related to water quality. Under this bill, in addition to imposing forfeitures, a
court may require a person who violates these laws, including the prohibitions
created in the bill, to take any action necessary to eliminate or minimize any
environmental damage caused by the person.

For further information see the state and local fiscal estlmate which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SEcTION 1. 23.32 (2) (b) of the statutes is amended to read:

23.32 (2) (b) Mapping priorities, technical methods and standards to be used
in delineating wetlands and a long-term schedule which will result in completion of
the mapping effort at the earliest possible dates-but-netlaterthanduly-1:-1984; shall
be developed by the department in cooperation with those other state agencies
‘having mapping, aerial photography and comprehensive planning responsibilities.

SECTION 2. 23.321 of the statutés is created to read:

23.321 Wetlands; compensatory mitigation. (1) DEFINITIONS. In this
section:

(a) “Area of special natural resource interest” means an area that possesses
significant ecological, cultural, aesthetic, educational, recreational or scientific
values, including any of the following:

1. A cold water community, as defined by the department, including a trout
stream or its tributary or a tmut lake.

2. Lake Michigan, Lake Superior or the Mississippi River.
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3. A wild and scenic river designated under 16 USC 1271 to 1287, a wild river
designated under s. 30.26, the Lower Wisconsin State Riverway or a scenic urban
waterway designated under s. 30.275.

4. A unique and significant wetland identiﬁgd in a special area management
plan, as defined in 16 USC 1453 (17), a special wetland‘inventorylstudy or advanced
delineation and identification stud& under 40 CFR 230.80 or an area designated by
the U.S. environmental protecfion agency under 33 USC 1344 (c).

5. A calcareous fen.

6. A habitat used by state or federally designated threatened or endangered
species.

7. A state park, forest, trail or recreation area.

8. A state or federal fish and wildlife refuge or fish and wildlife mang.gement'
area. |

9. A state or federal designated wildérness area.

10. A state natural area designated or dedicated under ss. 23.27 to 23.29.

11. Wild rice waters. |

- 12. Surface waters identified ‘by the department as outstanding or exceptional
resource waters under s. 281.15. |

13. Any other area identified by the department by rule.

(b) “Mitigation project” means the restoration, enhancement or creation of
wetlands to compensate for adverse impacts to other wetlands. “Mitigation project”
includes using credits from a wetlands mitigation bank.

(c) “Wetlaﬁd” has the meaning given in s. 23.32 (1).

(d) “Wetlands mitigation bank” means a system of accounting for wetland loss

and compensation that includes one or more sites where wetlands are restored,
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enhanced or created to provide transferable credits to be subsequently applied to
compensate for adverse impacts to other wetlands.

(e) “Wetland water quality standards® means water quality standards
promulgated under s. 281.15 (1) that affect wetlands.

(f) “Working day” has the meaning given in s. 227.01 (14).

(2) I‘SSUING. PERMI'I“S. (a) The department may consider a mitigation project as
part of an application, in combination with the requirements under par. (b), for
complying with any wetland water quality standards in determining whether to
issue a permit for, or to otherwise approve, an activity that affects a wetland under
ss. 59.692, 61.351, 62.231, 87.30, 281.11 to 281.47 or 281.49 to 281.85 or ch. 30, 31,
283, 289,‘291, 292, 293, 295 or 299. This subsection does not entitle an applicant to

* a permit or other approval in exchange for conducting a mitigation project.

(b) The department may not consider a mitigation project in reviewing an
application under par. (a) unless the applicant demonstrates that all appropriateand
practicable measures will be taken to avoid and minimize adverse impacts on the
wetland. o

(c) The departmenf may not consider a mitigation project in reviewing an
application under par. (é) for an activity that adversely affects a wetland in an area
of special natural resource interest or for an activity that adversely affects an area
of special natural resource interest.

(d) If the department determines that the conditions of a permit or other
authorization issued by the U.S. Army Corps of Engineers for an activity that affects
a wetland do not meet the requirements of any guidelines established in the
‘memorandum of agreement under sub. (4), the department may impose additional

conditions to ensure that the requirements are met. The department may not



[a—y

O W 3 O Ot b W N

VI I T - - T T R e S et e B e o e S
A & W N B O © 00 =\ o O e W N = O

1999 — 2000 Legislature -6- » LRB-3637/6 -
MGG&RCT:cmh:km

SENATE BILL ' SECTION 2

require that the acreage of a mitigation project considered under par. (a) exceed the
acreage that is required for the project under the guidelines established in the
memorandum of agreement under sub. (4).

(2m) SUBSEQUENT PROTECTION FOR WETLANDS. (a) 1. A person who is the holder
of a permit or other épproval that authorizes a mitigation project shall grant a
conservation easement under s. 700.40 to the department to ensure that a wetland
that is being restored, enhanced or created will not be destroyed or substantially
degraded by any subsequent owner of or holder of interest in the pi'operty on which
the _wetland is located. The department shall revoke the permit or other approval
if the holder of the permit or other approval fails to take these measures.

2. A person who is restoring, enhancing or creating a wetland to provide
transferable credits as part of a wetlands mitigation bank shali grant a conservation
easement under s. 700.40 to the department, to ensure that the wetland will not be
destroyed or substantially degraded by any subsequent owner of or holder of interest
in the property on which the wetland is locatec_l.

(b) Notwithstanding par. (a), the department shall modify or release a

conservation easement granted under par. (a) if all of the following apply:

1. The department determines that part or all of the restoréd, enhanced or
created wetland ceases to be a wetland.

2. The person who is required to grant the conservation easement did not
contribute to the loss of the wetland specified in subd. 1.

3. Any subsequent owner of or holder of interest in the property on which the
wetland specified in subd. 1. is located did not contribute to the loss of the wetland.

(3) RuLEs. The department shall promulgate rules to establish a process for

consideration of wetland compensatory mitigation under sub. (2). Upon



[T T X B = S~ T S R T T T R~ S
N = O O 3 Ot e W N = O

[\
[*Y]

© O T O ;M A W N =

1999 - 2000 Legislature -7- Mm&é‘gfgﬁsﬁﬁ

SENATE BILL _ SECTION 2

promulgation, the rules shall apply to any application or other request for an initiai
determination for a permit or other authorization that is pending with the
department on the date on which the rules take .effect. The ruleé shall address all
of the following: |

(a) Requirements for the avoidance and minimization of adverse impacts tothe
wetland that will be affected by the permitted activity. | |

(b) The conditions under which credits in a wetlands mitigatioxi bank may be
-used for wetland compensatory mitigation.

(¢) Enforcement of a requirement to implement a mitigation project.

(d) Baseline studies of the wetland that will be affected by the permitted
activity and of the mitigation project site.

(e) Plan and project design requirements for a mitigation project, which shall
consider the relation of the project design to the hydrology of the watershed in which
a mitigation project is located. |

(f) The comparability of a wetland that will be restored, enhanced or cregted
to the wetland that will be adversely affected by the permitted activity, including all
of the following: |

| 1. Consideration of the siie, location, type and quality of the wetlands.

2. Consideration of the functional values performed by the weﬂands.

(g) The establishment of a process for determining replacement ratios.

(h) Standards for measuring the short-term and long-term success of a

mitigation project and requirements for the short—term and long-term monitoring

of a mitigation project.
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(i) Remedial actions to be taken by the applicant if a mitigation project is not

successful and actions to be taken by a wetlands mitigation bank if a mitigation

- project on which mitigation credits are based is not successful.

(j) Establishment of an expedited decision-making process for activities
adversely affecting wetlands that are: leés than one écre in size and that have
negligible functional values.

(3m) ‘EXPEDITED DECISION-MAKING PROCESS. (a) The expedited decision—making
process established underthe rules under sub. (8)(j) shallinclude a réquirement that’
the department shall deci&e whe_thei' to issue a permit for, or otherwisé approve, an
activity within 60 working days after a complete application for the permit or
approval has been received by the department if all of the following apply:

1. The wetland that will be adversely affected is not located in a floodplain.

2. The application does not involve the issuance of a permit or other approval

under ch. 30. LiPo: the woribing in pencil reads:

”o\l\'erno\’h\le.s to +‘he pro Po.sec‘ ®
(am) The expedited decision—-making grocess estabVEjsh >d under the rules

under sub. (3) (j) may limit the scope oijéctivities that mus;;be considered in
x;éviewing an appliéétié'ﬁtxnder that process.

(b) The department is exempt frorﬁ the -time limit under pér. (a) if the
department determines that weather conditions prevgnt.the department ffom
making a determination within 60 working days after the receipt of the complete
application.

(4) MEMORANDUM OF AGREEMENT. The department shall initiate negotiations
with the U.S. army corps of enéineers to develop a memorandum of agreement
establishing guidelines for mitigation projects and wetland mitigation banks. The

guidelines shall address all of the topics described in sub. (3) (a) to (i).
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(5) REPORT TO LEGISLATURE. No later than January 31, 2003, and no later than
January 31 of each subsequent odd—numbered year, the department shall submit to
the legislature under s. 13.172 (2) a report that provides an analysis of the impacf
of the implementation of this section on wetland resources and on the issuance of
permits or other approvals under ss. 59.692, 61.851, 62.231, 87.30 281.11 to 281.47
or 281.49 to 281.85 or ch. 30, 31, 283, 289, 291, 292, 293, 295 or 299.

SECTION 3. 281.17 (10) of the statutes is created to read:

281.17 (10) (a) No person may conduct an activity for which the de;;artment
denies a water quality certification required by rules promulgat_ed under this
subchapter to implement 33 USC 1341 (a). v

(b) No person may violate a condition imposed by the department in a water
quality certification required by rules promulgated under this subchapter to
implement 33 USC 1341 (a).

SECTION 4. 281.98 (3) of the statutes is created to read:

281.98 (3) In addition to the penalties under sub. (1), the court may order the
defendant to abate any nuisance, restore a natural resource or take, or refrain from
taking, any other action as necessary 'to eliﬁainate or minimize any environmental
damage caused by the defendant.

SECTION 5. Nonstatutory provisions.

(1) SUBMISSION OF PROPOSED RULES. The department of natural resources shall
submit proposed rules required under section 23.321 (3) of the statutes, as created.
by this act, to the legislative council staff for review under section 227.15 (1) of the
statutes no later than the first day of the 12th month beginning after publication.

SEcTION 6. Effective dates. This act takes effect on the day after publication,

except as follows:



