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PRELIMINARY DRAFT - NoT READY FOR INTRODUCTION

g

AN AcT ...; relating to: causing property damage by operating a motor vehicle

while under the influence of an intoxicant or other drug.

Analysis by the Legislative Reference Bureau
This is a preliminary draft, An analysis will be provided in a later version.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 85.53 (1) (d) of the statutes is amended to read:
85.53 (1) (d) “Operating while intoxicated” means a violation of s. 346.63 (1) or

: ‘ v
(2m) or a local ordinance in conformity therewith or of s. 346.63 (1m), (2) or (6), 940.09

(1) or 940.25.

History: 1997 a. 27.
SECTION 2. 342.12 (4) (a) of the statutes is amended to read:

342.12 (4) (a) The district attorney shall notify the department when he or she
files a criminal complaint against a person who has been arrested for violating s.

v
346.63 (1), (1m) or (2), 940.09 (1) or 940.25 and who has 2 or more prior convictions,
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SECTION 2
suspensions or revocations, as counted under s. 343.307 (1). Except as provided
under par. (c), the department may not issue a certificate of title transferring
ownership of any motor vehicle owned by the person upon receipt of a notice under
this subsection until the court assigned to hear the criminal complaint issues an

order permitting the department to issue a certificate of title.

History: 1973 c. 116 5. 6; 1977 ¢. 29 5. 1654 (7) (a); 1991 a. 39, 277; 1993 a. 317, 490; 1997 a. 199, 237.

SECTION 3. 342.12 (4) (c) 1. (intro.) of the statutes is amended to read:

342.12 (4) (¢) 1. (intro.) The department shall issue a certificate of title
transferring ownership of a motor vehicle that was owned by a person who has
received a notice of intent to revoke the person’s operating privilege under s. 343.305
(9) (a) or has been arrested for violating s. 346.63 (1)_,_(1‘1/_11_) or (2), 940.09 (1) or 940.25
and who has 2 or more prior convictions, suspensions or revocations, as counted

under s. 343.307 (1), if all of the following conditions are met:

History: 1973 c. 116 5. 6; 1977 c. 29 5. 1654 (7) (a); 1991 a. 39, 277; 1993 a. 317, 490; 1997 a. 199, 237.

SECTION 4. 343.16 (5) (a) of the statutes is amended to read:

343.16 (5) (a) The secretary may require any applicant for a license or any
licensed operatbr to submit to a special examination by such persons or agencies as
the secretary may direct to determine incompetency, physical or mental disability,
disease or any other condition which might prevent such applicant or licensed person
from exercising reasonable and ordinary control over a motor vehicle. When the
department requires the applicant to submit to an examination, the applicant shall
pay the cost thereof. If the department receives an application for a renewal or
duplicate license after voluntary surrender under s. 343.265 or receives areport from
a physician or optometrist under s. 146.82 (3), or if the department has a report of
2 or more arrests within a one—year period for any combination of violations of s.

346.63 (1) or (5) or a local ordinance in conformity therewith or a law of a federally
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SECTION 4

recognized American Indian tribe or band in this state in conformity with s. 346.63
(1) or (5), er-8—346.63-(1m);-1985-stats-; or s. 346.63 LL;/QL (2) or (6) or 940.25, or s.
940.09 where the offense involved the use of a vehicle, the department shall
determine, by interview or otherwise, whether the operator should submit to an
examination under this section. The examination may consist of an assessment. If
the examination indicates that education or treatment for a disability, disease or
condition concerning the use of alcohol, a controlled substance or a controlled
substance énalog is appropriate, the department may order a driver safety plan in
accordance with s. 343.30 (1q). If there is noncompliance with assessment or the
driver safety plan, the department shall suspend the person’s operating privilege in

o

d)..
/ - . | e
RE: NOTE: Par. (a) is amended'5-1-2000 or the date stated\lﬁthe notice publisheqi by the secretary of transportatiof in the Wis
§5.515, whichever is earlier, by 1997 Wis. Act 84 to read:NOTE:

in Administrative Register

#(a) The secretar qa)"/require any appi:icant for a license or gdy licensed operaforfo submit to a special examination by such persons or agenci
nfy direct to determittedncompetency, physical or mental disability, disease or any pther.condition whick'might prevent such gpplicant or licensed ) -
ekercising reasonable and rdjnary control over a motor vehicle. When the department requi ¢ applicant to submit to an examination, the applicant shall pay
i bR an application-for a renewal or duplicate license after vol ntary surrender under s. 343265 or receives a repopt fro! "
3), orif the department has a report of 2 or mpre arrests withii a on r period for any fombination of violations of s, 346,
i%vﬁr a law of a federally recognjzed Americ: i tate in conformity with 5346.63 (1)
2 ¢ involved the use of &vehiclg, the degﬁ?tment shall d;mﬁne, by

lntervigW or otherwise, whether the operators
indicates that education or treatment for a disability, didease or condition concerning thie use of alcohol, a controlled substan ~eontrolled subs| analog is
appropriate, the department may order a driver safety plan in accordance withs. 343.30(1q). If there is noncompliance with assessment or the driver safety plan, the
department shall revoke the person’s operating privilege in the manner specified in s, 343.30 {1q) (d).

History: 1971 c. 164 5. 83; 1973 c. 90, 176; 1975 ¢. 36, 199; 1977 c. 29 ss. 1456, 1654 (7) (a), (c); 1977 c. 273, 418; 1979 c. 34 ss. 1067m, 2102 (52) (a); 1979 c. 221, 345,
1981 c. 20; 1983 a. 74, 243, 534, 538; 1985 a. 65, 337; 1987 a. 3, 40, 215; 1989 a, 31, 105, 359; 1991 a, 21, 32, 39, 316; 1993 a. 16, 19, 183, 399; 1995 a. 27 5. 9145 (1); 1995
a. 113, 195, 448; 1997 a. 27, 84, 237.

SECTION 5. 343.30 (1g) of the statutes is amended to read:

ST eﬁ{a&’sessment. If the‘exgihination

343.30 (1g) A courtmay revoke a person’s operating privilege upon the person’s
conviction for violating s. 343.44 (1) or a local ordinance in conformity theréwith by
‘operating a motor vehicle while operating privileges are suspended or revoked. A -
court shall revoke a person’s operating privilege upon the person’s conviction for
violating s. 343.44 (1) or a local ordinance in conformity therewith by operating a
motor vehicle while operating privileges are suspended or revoked if the suspension
or revocation was for improperly refusing to take a test under s. 343.305, violating

s.346.63 (1) or (5) or a local ordinance in conformity therewith, or violating s. 346.63

.
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SECTION 5

1 (Im), (2) or (6), 940.09 (1) or 940.25. The revocation shall be for any period not

2 exceeding 6 months.

NOTE: NOTE: Sub. (1g) is renumbered to (1g) (a) and (b) and amended eff. 5~1-2000 or the date stated in the notice published by the secretary of transportation
in the V\gisconsin Administrative Registel"funder”sTss.Sls, whichever is earlier, by 1997 W__is.A’c‘t‘S{%o read:NOTE: P

-~

2 (1g) f(a) Except as provided in,p:ii:; (b), a court may gpspend a person’s operat;ng i)/rivilege for anﬁ'perlod not exceeding,G’ﬁ;onths upon the person’s conviction for
violatipg s. 343.44 (1) (a), (b)/pr(d) or a local ordinance ig conformity therewj,th‘. ) s .

*§ e B, e | o ‘ -
g (b)i A court shall revoké aperson’s operating privilege upon the person’sconviction for violating s. 34§144 ()] gaﬁ),,,(b) or (d)oralocal ordinancein confoyn‘fy therewith

- -

o

if the{person has I;ee( convicted of 3 or more prior violations.of 5..343.44 (1) (a), (b) or (d), or a local ‘ordinafice in conformity therewith; within the 5—year period
preceding the viclation. The revocation shall be for a period of 6 months, unless the court orders a period of revocation of less than 6 months places its reasons
for ordering the lesser period of revocation on the record.

History: 1971 c.2135s. 5; 1971 ¢. 278; 1973 c. 70, 218; 1975 ¢. 5; 1975 ¢. 184 5. 13; 1975 c. 199, 297, 421; 1977 c. 29 5. 1654 (7) (a), (c); 1977 c. 30, 64, 193, 203; 1979
¢. 221, 300, 331, 333, 355; 1981 ¢, 20; 1981 ¢. 79 s. 18; 1983 a. 17; 1983 a. 74 ss. 23m t0 26, 32; 1983 a. 192; 1085 a. 80, 176, 337; 1987 a. 3, 17, 285; 1987 a. 332 5. 64: 1989
a.7, 31, 105, 121, 336; 1991 a. 39, 251, 277, 316; 1993 a. 16, 227, 317; 1995 a. 27, 77, 269, 338, 401, 425, 448; 1997 a. 35, 84, 135, 237, 283; 5. 13.93 (2) (c).

9 SECTION 6. 343.30 (1q) (a) of the statutes is amended to read:
10 343.30 (1q) (a) If a person is convicted under s. 346.63 (1) or a local ordinance
11 in conformity therewith, the court shall proceed under this subsection. If a person

L
@ is convicted under s. 346.63 le%s€2) or 940.25, or s. 940.09 where the offense
13 involved the use of a vehicle, the court shall proceed under pars. (¢) and (d). If a
14 person is referred by the department acting under s. 343.16 (5) (a), the department

15 shall proceed under pars. (c) and (d) without the order of the court.

History: 1971 c. 213 5. 5; 1971 ¢. 278; 1973 c. 70, 218; 1975 ¢. 5; 1975 c. 184 5. 13; 1975 ¢. 199, 297, 421; 1977 ¢. 29 s. 1654 (7) (a), (c); 1977 c. 30, 64, 193, 203; 1979
¢. 221, 300, 331, 333, 355; 1981 c. 20; 1981 ¢, 79 5. 18; 1983 u. 17; 1983 a. 74 s5. 23m to 26, 32; 1983 a. 192; 1985 a, 80, 176, 337; 1987 a. 3, 17, 285; 1987 a. 332 5. 64; 1989
a. 7,31, 105, 121, 336; 1991 a. 39, 251, 277, 316; 1993 a. 16, 227, 317; 1995 a. 27, 77, 269, 338, 401, 425, 448; 1997 a. 35, 84, 135, 237, 283; 5. 13.93 2) ().

16 SECTION 7. 343.303 of the statutes is amended to read:

17 343.303 Preliminary breath screening test. If a law enforcement officer
18 has probable cause to believe that the person is violating or has violated s. 346.63 (1)
19 or (2m) or a local ordinance in conformity therewith, or s. 346.63 (_1_1;1/), (2) or (6) or

20 940.25 or s. 940.09 where the offense involved the use of a vehicle, or if the officer
21 detects any presence of alcohol, a controlled substance, controlled substance analog
22 or other drug, or a combination thereof, on a person driving or operating or on duty
23 time with respect to a commercial motor vehicle or has reason to believe that the
24 person is violating or has violated s. 346.63 (7) or a local ordinance in conformity
25 therewith, the officer, prior to an arrest, may request the person to provide a sample

26 of his or her breath for a preliminary breath screening test using a device approved
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SECTION 7

by the department for this purpose. The result of this preliminary breath screening
test may be used by the law enforcement officer for the purpose of deciding whether
or not the person shall be arrested for a violation of s. 346.63 (1), (2m), (5) or (7) or
a local ordinance in conformity therewith, or s. 346.63 (1m), (2) or (6), 940.09 (1) or
940.25 and whether or not to require or request chemical tests as authorized under
s. 343.305 (3). The result of the preliminary breath screening test shall not be
admissible in any action or proceeding except to show probable cause for an arrest,
if the arrest is challenged, or to prove that a chemical test was properly required or
requested of a person under s. 343.305 (3). Foliowing the screening test, additional
tests may be required or requested of the driver under s. 343.305 (3). The general
penalty provision under s. 939.61 (1) does not apply to a refusal to take a preliminary

breath screening test.

History: 1981 c. 20; 1985 a. 32 5. 3; 1985 a. 337; 1987 a. 3; 1989 a, 105; 1991 a. 277, 1995 a, 448.

SECTION 8. 343.305 (3) (a) of the statutes is amended to read:

343.305 (3) (a) Upon arrest of a person for violation of s. 346.63 (1), (2m) or (5)
or a local ordinance in conformity therewith, or for a violation of s. 346.63 (L;L (2)
or (6) or 940.25, or s. 940.09 where the offense involved the use of a vehicle, a law
enforcement officer may request the person to provide one or more samples of his or
her breatﬁ, blood or urine for the purpose specified under sub. (2). Compliance with
arequest for one type of sample does not bar a subsequent request for a different type

of sample.

History: 1987 a, 3,27,399; 1989 a. 7, 31, 56, 105, 359; 1991 a. 39, 251, 277; 1993 a. 16, 105, 315, 317, 491; 1995 a. 27 ss. 6412cnL, 9126 (19); 1995 a. 113, 269, 425, 426,
436, 448; 1997 a. 35, 84, 107, 191, 237, 290.

SECTION 9. 343.305 (3) (b) of the statutes is amended to read:
343.305 (3) (b) A person who is unconscious or otherwise not capable of
withdrawing consent is presumed not to have withdrawn consent under this

subsection, and if a law enforcement officer has probable cause to believe that the
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SECTION 9
1 person has violated s. 346.63 (1), (2m) or (5) or a local ordinance in conformity
2 therewith, or s. 346.63 (@/2, (2) or (8) or 940.25, or s. 940.09 where the offense
3 involved the use of a vehicle, or detects any presence of alcohol, controlled substance,
4 controlled substance analog or other drug, or a combination thereof, on a person
5 driving or operating or on duty time with respect fo a commercial motor vehicle or
6 has reason to believe the person has violated s. 346.63 (7), one or more samples
7 specified in par. (a) or (am) may be administered to the person.

History: 1987 a. 3,27, 399; 1989a. 7, 31 56, 105, 359; 1991 a. 39, 251, 277; 1993 a. 16, 105, 315, 317, 491; 1995 a. 27 ss. 6412cnL, 9126 (19); 1995 a. 113, 269, 425, 426,
436, 448; 1997 a. 35, 84 107 191, 237, 2!

SECTION 10 343.305 (5) (b) of the statutes is amended to read:

9 343.305 (5) (b) Blood may be withdrawn from the person arrested for violation
10 of s. 346.63 (1), Llﬂi (2), (2m), (5) or (6) or 940.25, or s. 940.09 where the offense
11 involved the use of a vehicle, or a local ordinance in conformity with s. 346.63 (1), (2m)
12 or (5), or as provided in sub. (8) (am) or (b) to determine the presence or quantity of
13 alcohol, a controlled substance, a controlled substance analog or any other drug, or
14 any combination of alcohol, controlled substance, controlled substance analog and
15 any other drug in the blood only by a physician, registered nurse, medical
16 technologist, physician assistant or person acting under the direction of a physician.

History: 1987 a. 3,27, 399; 1989 a.7, 31, 56, 105, 359; 1991 a. 39, 251 277, 1993 a. 16, 105, 315, 317, 491; 1995 a. 27 ss. 6412cnl., 9126 (19); 1995 a. 113, 269, 425, 426,
436, 448, 1997 a. 35, 84, 107 191, 237, 290.

17 SECTION 11. 343.305 (9) (a) 1. of the statutes is amended to read:
18 843.305 (9) (a) 1. That prior to a request under sub. (3) (a), the officer had placed
19 the person under arrest for a violation of s. 346.63 (1), (2m) or (5) or a local ordinance

v ‘
20 in conformity therewith or s. 346.63 (1m), (2) or (6), 940.09 (1) or 940.25.

History: 1987 a. 3,27, 399; 1989 a.7, 31 56,105, 359; 1991 a. 39, 251, 277; 1993 a. 16, 105,315, 317, 491; 1995 a. 27 ss. 6412cnL, 9126 (19); 1995 a. 113, 269, 425, 426,
436, 448; 1997 a. 35, 84, 107, 191 2317, 2

21 SECTION 12 343.305 (9) (a) 5. a. of the statutes is amended to read:
22 343.305 (9) (a) 5. a. Whether the officer had probable cause to believe the

23 person was driving or operating a motor vehicle while under the influence of alcohol,
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1 a controlled substance or a controlled substance analog or any combination of
2 alcohol, a controlled substance and a controlled substance analog, under the
3 influence of any other drug to a degree which renders the person incapable of safely
4 driving, or under the combined influence of alcohol and any other drug to a degree
5 which renders the person incapable of safely driving or having a prohibited alcohol
6 concentration or, if the person was driving or operating a commercial motor vehicle,
7 an alcohol concentration of 0.04 or more and whether the person was lawfully placed
8 under arrest for violation of s. 346.63 (1), (2m) or (5) or a local ordinance in conformity
v
9 therewith or s. 346.63 (1m), (2) or (6), 940.09 (1) or 940.25.
‘N& \m History: 1987 a. 3,27, 399; 1989 a. 7, 31, 56, 105, 359; 1991 a. 39, 251, 277; 1993 a. 16, 105, 315, 317, 491; 1995 a. 27 s5. 6412cnL, 9126 (19); 1995 a. 113, 269, 425, 426,
436, 448; 1997 a. 35, 84, 107, 191, 237, 290. .
(0\.[0\"’" SECTION 13. 343.307 (1) (c) of the statutes is amended to read: Qﬂ'
N ' \
343.307 (1) (c) Convictions for violations under s. 346.63 { 1m( (2) or 940.25, or
12 s. 940.09 where the offense involved the use of a vehicle.
History: 1977 c. 193; 1981 c. 20, 184; 1985 a. 80, 337; 1987 a. 3; 1989 a, 105, 271, 359; 1991 a. 39, 2?7; 1995 a. 448; 1997 a. 84.
13 SECTION 14. 343.307 (2) (c) of the statutes is amended to read:
v
14 343.307 (2) (c¢) Convictions for violations under s. 346.63 (1m), (2) or (6).
History: 1977 c. 193; 1981 c. 20, 184; 1985 a. 80, 337; 1987 a. 3; 1989 a. 105, 271, 359; 1991 a. 39, 277; 1995 a. 448; 1997 a. 84.
15 SECTION 15. 343.31 (1) (ag) of the statutgs is created to read: '
Exceed i,
16 343.31 (1) (ag) Damage $500 to{:operty by the operation of a vehicle
17 while under the influence of an intoxicant, a controlled substance or a controlled
18 substance analog, or any combination of an intoxicant, a controlled substance and
19 a controlled substance analog, under the influence of any other drug to a degree

<%
@

Wﬁ.ah[ renders him or her incapable of safely driving, or under the combined
Ahaf
influence of an intoxicant and any other drug to a degree \Q}U&% renders him or her
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SEcCTION 15

incapable of safely driving or while the person has a prohibited alcohol concentration

7
and thk/ is criminal under s. 346.63 (1m).

History: 1971 c. 219; 1975 ¢. 297; 1977 ¢. 29 5. 1654 (7) (a), (e); 1977 c. 193, 447; 1979 c. 221; 1981 c. 20, 70; 1983 a. 192 5. 304; 1983 a. 459; 1985 a. 80, 82; 1985a.293
s. 3; 1987 a. 3, 399; 1989 a, 31, 105; 1991 a. 39, 277, 316; 1993 a. 317; 1995 a. 269, 425, 448; 1997 a. 84, 237, 258, 295.

SECTION 16. 343.31 (1) (f) of the statutes is amended to read:

343.31 (1) (f Operating a motor vehicle while operating privileges are
suspended or revoked if the suspension or revocation was for improperly refusing to
take a test under s. 343.305, violating s. 346.63 (1) or (5) or a local ordinance in

v
conformity therewith, or violating s. 346.63 (1m), (2) or (6), 940.09 (1) or 940.25.

History: 1971 ¢. 219; 1975 c. 297; 1977 c. 29 5. 1654 (7) (a), (e); 1977 c. 193, 447; 1979 ¢. 221; 1981 c. 20, 70; 1983 a. 192 5. 304; 1983 a. 459; 1985 a. 80, 82; 1985 a. 293
s.3: 1987 a. 3, 399; 1989 a, 31, 105; 1991 a. 39, 277, 316; 1993 a. 317; 1995 a. 269, 425, 448; 1997 a. 84, 237, 258, 295.

SECTION 17. 343.31 (3) (dm) of the statutes is created to read:

343.31(3) (dm) Any person convicted under s. 346.63 (141) shall have his or her
operating privilege revoked for not less than one year nor more than 18 months. If
there was a minor passenger under 16 years of age in the motor vehicle at the time
of the violation that gave rise to the conviction under s. 346.63{1m), the minimum
and maximum revocation periods are doubled.

SEcCTION 18. 343.31 (3) (g) of the statutes is amended to read:

343.31 (3) (g) Any person convicted for operating a motor vehicle while
operating privileges are suspended or revoked shall have his or her operating
privilege revoked for 6 months if the suspension or revocation was for improperly

| refusing to take a test under s. 343.305, violating s. 346.63 (1) or (5) or a local
ordinance in conformity therewith, or violating s. 346.63 f_li‘r/l_); (2) or (6), 940.09 (1)

or 940.25.

History: 1971 c. 219; 1975 ¢. 297; 1977 ¢. 29 s. 1654 (7) (a), (€); 1977 c. 193, 447; 1979 ¢. 221; 1981 c. 20, 70; 1583 a. 192 5.304; 1983 a. 459; 1
s.3; 1987 a. 3, 399; 1989 a. 31, 105; 1991 a. 39, 277, 316; 1993 a. 317; 1995 a. 269, 425, 448; 1997 a. 84, 237, 258, 295.

SECTION 19. 343.31 (3m) (b) of the statutes is amended to read:
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1 343.31 (3m) (b) Any person who has his or her operating privilege revoked

2 under sub. (3) (dm) or (e) is eligible for an occupational license under s. 343.10 after

3 the first 60 days of the revocation period.

History: 1971 ¢. 219; 1975 c. 297; 1977 ¢. 29 5. 1654 (7) (a), (e); 1977 c. 193, 447; 1979 c. 221; 1981 c. 20, 70; 1983 a. 192 5. 304; 1983 a. 459; 1985 a. 80, 82; 1985 a, 293
s. 3; 1987 a. 3, 399; 1989 a. 31, 105; 1991 a. 39, 277, 316; 1993 a. 317; 1995 a. 269, 425, 448; 1997 a. 84, 237, 258, 295.

4 SECTION 20. 343.315 (2) (a) 6. of the statutes is amended to read:
5 343.315 (2) (a) 6. Section 346.63 glm\/l, (2) or (6), 940.09 (1) or 940.25 or a law

6 of a federally recognized American Indian tribe or band in this state in conformity
Im )

@ with s. 346.63((2) or (6), 940.09 (1) or 940.25, or the law of another jurisdiction

8 prohibiting causing or inflicting injury, great bodily harm or death through use of a

9

motor vehicle while intoxicated or under the influence of alcohol, a controlled

10 substance, a controlled substance analog or a combination thereof, or with an alcohol
11 concentration of 0.04 or more or with an excess or specified range of alcohol
12 concentration, or under the influence of any drug to a degree that renders the person
13 incapable of safely driving, as those or substantially similar terms are used in that
14 jurisdiction’s laws.

15 oy e g;gg?l{fg;zglw 95:%3231 lzgga)s?izsls{:ro.) of the statutes is amended to read:

16 343.44 (2g) (intro.) Except as provided in sub. (2m), any person who violates
17 sub. (1) while his or her operating privilege is suspended or revoked for improperly

18 refusing to take a test under s. 343.305, violating s. 346.63 (1) or (5) or a local
’ v
19 ordinance in conformity therewith, or violating s. 346.63 (1m), (2) or (6), 940.09 (1)

20 or 940.25, is subject to the following penalties:

History: 1971 c. 164 5. 83; 1971 c. 280, 307; 1973 ¢. 90; 1977 c. 2‘9). 1654 (7) (a); 1977 c. 165, 272; 1979 ¢. 221; 1981 c. 20; 1983 a. 535; 1989 a. 12, 105, 336; 1991 a
39, 64, 189, 277; 1995 a. 113; 1997 a. 84.

21 SECTION 22. 343.44 (2p) (c) of the statutes is amended to read:
v
22 343.44 (2p) (c) Violating s. 346.63 (1m), (2) or (6), 940.09 (1) or 940.25.

History: 1971 c. 164 5. 83; 1971 c. 280, 307; 1973 c. 90; 1977 c. 29 5. 1654 (7) (a); 1977 <. 165, 272; 1979 ¢. 221; 1981 c. 20; 1983 a. 535; 1989 a. 12, 105, 336; 1991 a.
39, 64, 189, 277; 1995 a, 113; 1997 a. 84.

23 SECTION 23. 345.24°(1) of the statutes is amended to read:
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345.24 (1) A person arrested under s. 346.63 (1) or (5) or an ordinance in
conformity therewith or s. 346.63 (_1_111/)_, (2) or (6) or 940.25, or s. 940.09 where the
offense involved the use of a vehicle, may not be released until 12 hours have elapsed
from the time of his or her arrest or unless a chemical test administered under s.
343.305 shows that the person has an alcohol concentration ofless than 0.04, but the
person may be released to his or her attorney, spouse, relative or other responsible

adult at any time after arrest.

History: 1971 c. 278; 1977 c. 193; 1981 c. 20; 1985 a. 337; 1987 a. 3; 1989 a. 105; 1995 a. 436.

SECTION 24. 345.60 (3) of the statutes is amended to read:

345.60 (3) In addition to other penalties provided by law for violation of s.
346.63 (1) or a local ordinance in conformity therewith, or s. 346.63 (1_11‘/1’), (2) or
940.25, or s. 940.09 where the offense involved the use of a vehicle, the convicted

person may be required under s. 343.30 (1q) to attend, for a certain number of school

days, a school under sub. (1).

History: 1971 c. 278 5. 45; Stats. 1971 s. 345.60; 1977 c. 29 5. 1654 (7) (c); 1977 ¢. 193; 1981 ¢. 20; 1985 a. 337; 1987 a. 3.

SECTION 25. 346.63 (1m) of the statutes is created to read:

346.63 (lm{(a) No person may cause property damage in excess of $500 by the
operation of a motor vehicle while he or she meets any of the following conditions:

1. Is under the influence of an intoxicant, a controlled substance, a controlled
substance analog or any combination of an intoxicant, a controlled substance and a
controlled substance analog, under the influence of any other drug to a degree wiich X
renders him or her incapable of safely driving, or under the combined influence of an
intoxicant and any other drug to a degree Wh*le}i/ 1:‘:1;‘11cllers him or her incainable of
safely driving; or

2. Has a prohibited alcohol concentration.

P

e
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b) A person may be charged with and act %rosecutor may proceed upon a
ar. (o

complaint based upon a violation of gulid (1. or 2. or both for acts arising out of the

‘)M‘. C&)

same incident or occurrence. Ifthe person is charged with violating 1l.and

1
®
@ 2., the offenses shall be joined. If the person is found guilty of bethsdiadh|1. and 2.
pac: (&)
5
6
8

for acts arising out of the same incident or occurrence, there shall be a single

conviction for purposes of sentencing and for purposes of counting convictions under

earaﬁf‘o@k (o)
ss. 343.30 (1q) and 343.305. MM 1. and 2. each require proof of a fact for

conviction which the other does not require.

s I NSERT -

History: 1971 c. 40s. 93; 1971 c. 219; 1977 c. 193; 1981 ¢.20, 184; 1983 a. 74, 459, 521; 1985 a. 32, 337; 1987 a. 3, 27; 1989 a. 105, 275; 1991 a. 277; 1995 a. 436, 448;
1997 a. 27, 252.

9 SECTION 26. 346.63 (4) of the statutes is amended to read:
10 346.63 (4) If a person is convicted under sub. (1) or a local ordinance in

v
11 conformity therewith, or sub. (1m) or (2), the court shall proceed under s. 343.30 (1q).

History: 1971 c. 40s. 93; 1971 c. 219; 1977 c. 193; 1981\0/20, 184, 1983 a. 74, 459, 521; 1985 a, 32,337; 1987 a. 3, 27; 1989 a. 105, 275; 1991 a. 277; 1995 a. 436, 448;

1997 a. 27, 252.
12 SECTION 27. 346.635 of the statutes is amended to read:
13 v 346.635 Report arrest or out-of-service order to department.
14 Whenever a law enforcement officer arrests a person for a violation of s. 346.63 (1),

v
15 (5) or (7), or a local ordinance in conformity therewith, or s. 346.63 (1m), (2) or (6) or
16 940.25, or s. 940.09 where the offense involved the use of a vehicle, the officer shall
17 notify the department of the arrest and of issuance of an out—of-service order under

18 s. 343.305 (7) (b) or (9) (am) as soon as practicable.

History: 1981 c. 20; 1989 a. 105.

19 SECTION 28. 346.65 (2g) (b) of the statutes is amended to read:
20 346.65 (2g) (b) The court may require a person ordered to perform community
21 service work under par. (a), or under s. 973.05 (8) (a) if that person’s fine resulted from

v 9%
@ violating s. 346.63 (1m )7((\2), 940.09 (1) or 940.25, to participate in community service

23 work that demonstrates the adverse effects of substance abuse or of operating a
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vehicle while under the influence of an intoxicant or other drug, including working
at an alcoholism treatment facility approved under s. 51.45, an emergency room of
a general hospital or a driver awareness program under s. 346.637. The court may
order the person to pay a reasonable fee, based on the person’s ability to pay, to offset
the cost of establishing, maintaining and monitoring the community service wérk
ordered under this paragraph. Ifthe opportunities available to perform community
service work are fewer in number than the number of defendants eligible under this
subsection, the court shall, when making an order under this paragraph, give
preference to defendants who were under 21 years of age at the time of the offense.

All provisions of par. (a) apply to any community service work ordered under this

paragraph.

History: 1971 c. 278; 1973 ¢. 218; 1977 c. 193; 1979 c. 221; 19§1 c. 20; 1985 a. 80, 337; 1987 a. 3, 27, 398, 399; 1989 a. 105, 176, 271; 1991 a. 39, 251, 277, 315; 1993
a. 198, 317, 475; 1995 a. 44, 338, 359, 425; 1997 a. 27, 135, 199,937, 277, 283, 295; 5. 13.93 (2) ().

SECTION 29. 346.65 (2g) (¢) of the statutes is amended to read:

346.65 (2g) (c) If there was a minor passenger under 16 years of age in the
motor vehicle or commercial motor vehicle at the time of the violation that gave rise
to the conviction, the court may require a person ordered to perform community
service work under par. (a), or unders. 973.05 (3) (a) if that person’s fine resulted from
violating s. 346.63 er‘l/), (2), (5) (a) or (6) (a), 940.09 (1) or 940.25, to participate in
community service work that benefits children or that demonstrates the adverse
effects on children of substance abuse or of operating a vehicle while under the
influence of an intoxicant or other drug. The court may order the person to pay a
reasonable fee, based on the person’s ability to pay, to offset the cost of establishing,

maintaining and monitoring the community service work ordered under this

paragraph.

History: 1971 c. 278; 1973 c. 218; 1977 ¢. 193; 1979 c. 221; 1981 c. 20; 1985 a. 80, 337, 1987 a. 3, 27, 398, 399; 1989 a. 105, 176, 271; 1991 a. 39, 251, 277, 315; 1993
a, 198, 317, 475; 1995 a. 44, 338, 359, 425; 1997 a. 27, 135, 199, 237, 277, 283, 295; 5. 13.93 (2) (©).
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SECTION 30. 346.65 (2i) of the statutes is amended to read:

346.65 (2i) In addition to the aﬁthority of the court under sub. (2g) and s. 973.05
(3) (a), the court may order a defendant subject to sub. (2), or a defendant subject to
s. 973.05 (3) (a) who violated s. 346.63 (1m hgz';, 940.09 (1) or 940.25, to visit a site
that demonstrates the adverse effects of substance abuse or of operating a vehicle
while under the influence of an intoxicant or other drug, including an alcoholism
treatment facility approved under s. 51.45 or an emergency room of a general
hospital in lieu of part or all of any forfeiture imposed or in addition to any penalty
imposed. The court may order the defendant to pay a reasonable fee, based on the
person’s ability to pay, to offset the costs of establishing, maintaining and monitoring
the visits ordered under this subsection. The court may order a visit to the site only
if agreed to by the person responsible for the site. If the opportunities available to
visit sites under this subsection are fewer than the number of defendants eligible for
a visit, the court shall, when making an order under this subsection, give preference
to defendants who were under 21 years of age at the time of the offense. The court
shall ensure that the visit is monitored. A visit to a site may be ordered for a specific
time and a specific day to allow the defendant to observe victims of vehicle accidents
involving intoxicated drivers. Ifit appears to the court that the defendant has not
complied with the court order to visit a site or to pay a reasonable fee, the court may
order the defendant to show cause why he or she should not be held in contempt of
court. Any organization or agency acting in good faith to which a defendant is
assigned pursuant to an order under this subsection has immunity from any civil
liability in excess of $25,000 for acts or omissions by or impacting on the defendant.

The issuance or possibility of the issuance of an order under this subsection does not
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1 entitle an indigent defendant who is subject to sub. (2) (a) to representation by

2 counsel under ch. 977.

History: 1971 c. 278; 1973 c. 218; 1977 c. 193; 1979 c. 221; 1981 c. 20; 1985 a. 80, 337; 1987 a. 3, 27, 398, 399; 1989 a. 105, 176, 271; 1991 a. 39, 251, 277, 315; 1993
a. 198, 317, 475; 1995 a. 44, 338, 359, 425; 1997 a. 27, 135, 199, 237, 277, 283, 295; 5. 13.93 (2) ().

3 SECTION 31. 346.65 (2m) (b) of the statutes is amended to read:

4 346.65 (2m) (b) The court shall consider a report submitted under s. 85.53 (2)
/

5 (d) when imposing a sentence under sub. (2), (2q), (3g) or (3m).

History: 1971 c. 278; 1973 c. 218; 1977 c. 193; 1979 c. 221; 1981 c. 20; 1985 a. 80, 337; 1987 a. 3, 27, 398, 399; 1989 a. 105, 176, 271; 1991 a. 39, 251, 277, 315; 1993
a, 198, 317, 475; 1995 a. 44, 338, 359, 425; 1997 a, 27, 135, 199, 237, 277, 283, 295; 5. 13.93 (2) (c).

6 ' SECTION 32. 346.65 (3g) of the statutes is created to read:

7 346.65 (3g) Any person violating s. 346.63 (1m) shall be fined not less than $300

8 nor more than $1,000 and may be imprisoned for not less than 5 dayé nor more than

9 6 months. If there was a minor passenger under 16 years of age in the motor vehicle
10 at the time of the violation that gave rise to the conviction under s. 346.63 ( i/m), the
11 applicable minimum and maximum fines or periods of imprisonment for the
12 conviction are doubled.

History: 1971 c. 278; 1973 c. 218; 1977 ¢. 193; 1979 ¢. 221; 1981 c. 20; 1985 a. 80, 337; 1987 a. 3, 27, 398, 399; 1989 a, 105, 176, 271; 1991 a. 39, 251, 277, 315; 1993
a. 198, 317, 475; 1995 a. 44, 338, 359, 425; 1997 a. 27, 135, 199, 237, 277, 283, 295; 5, 13.93 (2) (c).

13 SECTION 33. 346.655 (1) of the statutes is amended to read:
14 846.655 (1) On or after July 1, 1988, if a court imposes a fine or a forfeiture for
15 a violation of s. 346.63 (1) or (5), or a local ordinance in conformity therewith, or s.

/
16 346.63 (1m), (2) or (6) or 940.25, or s. 940.09 where the offense involved the use of a

17 vehicle, it shall impose a driver improvement surcharge in an amount of $340 in
18 addition to the fine or forfeiture, penalty assessment, jail assessment and crime
19 laboratories and drug law enforcement assessment.

History: 1981 c. 20; 1981 c. 314; 1983 a. 27 5. 2202 (20); 1985 a. 29,/337; 1987 a. 3, 27, 399; 1989 a. 31, 105; 1991 a, 39; 1993 a. 16; 1995 a. 27, 201; 1997 a. 27.
SECTION 34. 949.03 (1) (b) of the statutes is amended to read:

21 949.03 (1) (b) The commission or the attempt to commit any crime specified in
22 s. 346.62 (4), 346.63 glrﬁ/l, (2) or (8), 940.01, 940.02, 940.03, 940.05, 940.06, 940.07,
23 940.08, 940.09, 940.10, 940.19, 940.20, 940.201, 940.21, 940.22 (2), 940.225, 940.23,
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940.24, 940.25, 940.285, 940.29, 940.30, 940.305, 940.31, 940.32, 941.327, 943.02,
943.03, 943.04, 943.10, 943.20, 943.23 (1g), (1m) or (1r), 943.32, 948.02, 948.025,

948.03, 948.04, 948.07, 948.095, 948.20, 948.30 or 948.51.

History: 1975 c. 224 5. 145za; 1975 ¢. 344; 1977 ¢. 173, 239; 1979 ¢, 118; 1983 a. 199 356, 538; 1985 a. 275; 1985 a. 293 5. 3; 1985 a, 306 5. 5; 1987 a, 90, 332, 380, 399,

403; 1989 a. 105, 140, 359; 1993 a. 92, 227; 1995 a, 153,374, 45W97a 35, 143,25

4
5
&
7
8
9

10
11

12
13
14
15
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SECTION 35. 949.08 (2) (e) of the statutes is amended to read:

949.08 (2) (e) Is an adult passengei in the offender’s vehicle and the crime
involved is specified in s. 346.63 (1m), [(f‘?; or 940.25 and the passenger knew the
offender was under the influence of an intoxicant, a controlled substance, a
controlled substance analog or any combination of an intoxicant, controlled
substance and controlled substance analog, or had a prohibited alcohol

concentration, as defined in s. 340.01 (46m). This paragraph does not apply if the
victim is also a victim of a crime specified in s. 940.30, 940.305, 940.31 or 948.30.

History: 1975 c. 344, 421; 1979 c. 189; 1981 c. 20; 1983 a. 199; 1985 a. 242, 337; 1987 a, 27; 1987 a. 332 5. 64; 1989 a. 105, 140; 1991 a. 277; 1995 a. 404, 448.

SECTION 36. 967.055 (2) (a) of the statutes is amended to read:

967.055 (2) (a) Notwithstanding s. 971.29, if the prosecutor seeks to dismiss
or amend a charge under s. 346.63 (1) or (5) or a local ordinance in conformity
therewith, or s. 346.63 gr_n‘g, (2) or (6) or 940.25, or s. 940.09 where the offense
involved the use of a vehicle or an improper refusal under s. 343.305, the prosecutor
shall apply to the court. The application shall state the reasons for the proposed
amendment or dismissal. The court may approve the application only if the court
finds that the proposed amendment or dismissal is consistent with the public’s
interest in deterring the operation of motor vehicles by persons who are under the
influence of an intoxicant, a controlled substance, a controlled substance analog or
any combination of an intoxicant, controlled substance and controlled substance
analog, under the influence of any other drug to a degree which renders him or her

incapable of safely driving, or under the combined influence of an intoxicant and any
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other drug to a degree which renders him or her incapable of safely driving, or in
deterring the operation of commercial motor vehicles by persons with an alcohol
concentration of 0.04 or more. The court may not approve an application to amend
the vehicle classification from a commercial motor vehicle to a noncommercial motor
vehicle unless there is evidence in the record that the motor vehicle being operated

by the defendant at the time of his or her arrest was not a commercial motor vehicle.

History: 1981 c. 20, 184; 1983 a. 459; 1985 a, 146 5. 8; 1985 a. 331, 337; 1987 a. 3, 101; 1989 a. 105; 1991 a. 277; 1995 a. 113, 436, 448; 1997 a. 252.

SECTION 37. 967.055 (3) (b) of the statutes is amended to read:
967.055 (38) (b) A violation of s. 346.63 gln'm/ ), (2) or (6).

History: 1981 c. 20, 184; 1983 a. 459; 1985 a. 146 5. 8; 1985 a, 331, 337; 1987 a. 3, 101; 1989 a. 105; 1991 a. 277; 1995 a. 113, 436, 448; 1997 a. 252.

SEcTION 38. 971.17 (1) of the statutes is amended to read:

971.17 (1) COMMITMENT PERIOD. When a defendant is found not guilty by reason
of mental disease or mental defect, the court shall commit the person to the
department of health and family services for a specified period not exceeding
two—thirds of the maximum term of imprisonment that could be ixhposed under s.
973.15 (2) (a) against an offender convicted of the same crime or crimes, including
imprisonment authorized by ss. 346.65 (2) (f), (2j) (d),(3g) or (3m), 939.62, 939.621,
939.63, 939.635, 939.64, 939.641, 939.645, 940.09 (1b), 940.25 (1b) and 961.48 and
other penalty enhancement statutes, as applicable, subject to the credit provisions
of 5. 973.155. If the maximum term of imprisonment is life, the commitment period

specified by the court may be life, subject to termination under sub. (5).

History: 1975 c. 430; 1977 ¢. 353; 1977 ¢. 4285, 115; 1983 a. 359; Sup. Ct. Order, 141 Wis. 2d xiii (1987); 1987 a. 304; 1989 a, 31, 142, 334, 359; Sup. Ct. Order, 158 Wis.
2d xvii (1990); 1991 a. 39, 189, 269; 1993 a. 16, 98, 227; 1995 a. 27 5, 9126 (19); 1995 a. 417, 425, 440, 448; 1997 a. 35, 130, 181, 252, 275.

SEcTION 39. Initial applicability.

(1) This act first applies to violations committed on the effective date of this

subsection, but does not preclude the counting of other convictions, suspensions or
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revocations as prior convictions, suspensions or revocations for purposes of
administrative action by the department of transportation or sentencing by a court.
SECTION 40. Effective date. |
(1) This act takes effect on the first day of the 4th month beginning after
publication.

(END)
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SECTION 1. 343.305 (9) (d) of the statutes is amended to read:

343.305 (9) (d) At the close of the hearing, or within 5 days thereafter, the court
shall determine the issues under par. (a) 5. or (am) 5. If all issues are determined
adversely to the person, the court shall proceed under sub. (10). If one or more of the
issues is determined favorably to the person, the court shall order that no action be
taken on the operating privilege on account of the person’slrefusal to take the testin
question. This section does not preclude the prosecution of the person for violation
of s. 346.63 (1), (2m), (5) or (7) or a local ordinance in conformity therewith, or s.

346.63 (1m), (2) or (6), 940.09 (1) or 940.25.

History: 1987 a. 3, 27, 399; 1989 a. 7, 31, 56, 105, 359; 1991 a. 39, 251, 277; 1993 a, 16, 105, 315, 317, 491; 1995 a. 27 ss. 6412cnL, 9126 (19); 1995 a, 113, 269, 425, 426,
436, 448; 1997 a. 35, 84, 107, 191, 237, 290.

( zro :Nsw}



26 'n an action under this subsection, the defend?nt has, a defense if he or she proves
o per / a/ &AL '

by a preponderance of the evidence that the xfy@{ would have’occurred even if he or she had been

exercising due care and he or she had not been under the influence of an intoxicant, a controlled sub-
stance, a controlled substance analog or a combination thereof, under the influence of any other drug
to a degree which renders him or her incapable of safely driving, or under the combined influence
of an intoxicanf and any other drug to a degree which renders him or her incapable of safely driving
or did not have a prohibited alcohol concentration described under parﬂa) 2.

1971 e:40.s. 93; 1971 c. 219“‘19770 193; 1981*6”2(1 184; 1983a 74/459 521 1985 3732 33 &,d87 ar

f .‘w"’
F

3,27/198 . 105, 27§; 199¥ 4. 277, 1995% 436, 448; 1997 2. 7], 252 - L

Y
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I did include the requirement that the property damage exceed $500, but that may
be difficult for the law enforcement officer to determine at the time he or she issues a
citation.

Robert P. Nelson
Senior Legislative Attorney
Phone: (608) 267-7511
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December 14, 1999

I did include the requirement that the property damage exceed $500, but that may
be difficult for the law enforcement officer to determine at the time he or she issues a
citation. )

Robert P. Nelson
Senior Legislative Attorney
Phone: (608) 267-7511



et

W W <9 O Ot s W W

10

State of Wisconsin /

1999 - 2000 LEGISLATURE LRB-4039/34
RPN:omby ka

QLS

RELIMINARY DR - N EADY INTRODUC

(Cesery

AN ACT¢o amend 85.53 (1) (d), 342.12 (4) (a), 342.12 (4) (¢) 1. (intro.), 343.16 (5)
(a), 343.30(1g), 343.30(1q) (a), 343.303, 343.305 (3) (a), 343.305 (3) (b), 343.305
(5) (b), 843.305 (9) (a) 1., 343.305 (9) (a) 5. a., 343.305 (9) (d), 343.307 (1) (c),
343.307 (2) (c), 343.31 (1) (f), 343.31 (3) (g), 343.31 (3m) (b), 343.315 (2) (a) 6.,
343.44 (2g) (intro.), 343.44 (2p) (c), 345.24 (1), 345.60 (3), 346.63 (4), 346.635,
346.65 (2g) (b), 346.85 (2g) (c), 346.685 (2i), 346.65 (2m) (b), 346.655 (1), 949.03
(1) (b), 949.08 (2) (e), 967.055 (2)(a), 967.055 (3) (b) and 971.17 (1); and o create
343.31 (1) (ag), 343.31 (8) (dm), 346.63 (1m) and 346.65 (3g) of the statutes;
relating to: causing property damage by operating a motor vehicle whileunder

the influence of an intoxicant or other drug.

Analyszs by the Legtslatwe Reference Bureau

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:
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SEcTION 1. 85.53 (1) (d) of the statutes is ar;lended to read:

85.53 (1) (d) “Operating while intoxicated” means a violation of s. 346.63 (1) or
(2m) or a local ordinance in conformity therewith or of s. 346.63 (1m), (2) or (6), 940.09
(1) or 940.25.

SECTION 2. 342.12 (4) (a) of the statutes is amended to read:

342.12 (4) (a) The district attorney shall notify the department when he or she
files a criminal complaint against a person who has been arrested for violating s.
346.63 (1), (1m) or (2), 940.09 (1) or 940.25 and who has 2 or more prior convictibns,
suspensions or revocations, as counted undér s. 343.307 (1). Except as provided
under par. (c), the department may not issue a certificate of title transferring
ownership of any motor vehicle owned by the person upon receipt of a notice under
this subsection until the court assigned to hear the criminal complaint issues an
order permitting the department to issue a certificate of title.

SECTION 3. 342.12 (4) (¢) 1. (intro.) of the statutés is amended to read:

342.12 (4) (c) 1. (intro.) The department shall issue a certificate of title
transferring ownership of a motor vehicle that was owned by a person who has
received a notice of intent to revoke the person’s operating privilege under s. 343.305
(9) (a) or has been arrested for violating s. 346.63 (1), (1m) or (2), 940.09 (1) or 940.25
and‘ who has 2 or more prior convictions, suspensions or revocations, as counted
under s. 348.307 (1), if all of the following conditions are met:

SECTION 4. 343.16 (5) (a) of the statutes is amended to read:

343.16 (5) (a) The secretary may require any applicant for a license or any
licensed operator to submit to a special examination by such pefsons or agencies as
the secretary may direct to determine incompetency, physical or mental disability,

disease or any other condition which might prevent such applicant or licensed person
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SECTION 4

from exercising reasonable and ordinary control over a motor vehicle. When the
department requires the applicant to submit to an examination, the applicant shall
pay the cost thereof. If the department receives an application for a renewal or
duplicate license after voluntary surrender under s. 343.265 or receives a report from
a physician or optometrist under s. 146.82 (3), or if the department has a report of
2 or mere arrests within a one—year period for any combination of violations of s.
346.63 (1) or (5) or a local ordinance in conformity therewith or a law of a federally
recognized American Indian tribe or band in this state in conformity with s. 346.63
(1) or (5), er-5-346.63-(1m),; 1985 stats-; or s. 346.63 (1m), (2) or (6) or 940.25, or s.
940.09 where the offense involved the use of a vehicle, the department shall
determine, by interview or otherwise, whether the operator sheuld submit to an
examination under this section. The examination may consist of an assessment. If
the examination indicates that education or treatment for a disability, disease or
condition concerning the use of alcohol, a controlled substance or a controlled
substance analog is appropriate, the department may order a driver safety plan in
accordance with s. 343.30 (1g). If there is noncompliance with assessment or the
driver safety plan, the department shall suspend the person’s operating privilege in
the manner specified in s. 343.30 (1q) (d).

SEcTION 5. 343.30 (1g) of the statutes is amended to read:

343.30 (1g) A court may revoke a person’s operating privilege upon the person’s
conviction for violating s. 348.44 (1) or a local ordinance in conformity therewith by
operating a motor vehicle while operating privileges are suspended or revoked. A
court shall revoke a person’s operating privilege upon the person’s cenviction for
violating s. 343.44 (1) or a local ordinance in conformity therewith ’by operating a

motor vehicle while operating privileges are suspended or revoked if the suspension
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SECTION 5
or revocation was for improperly refusing to take a test under s. 343.305, violating
s. 346.63 (1) or (5) or a local ordinance in conformity therewith, or violating s. 346.63
(1m), (2) or (8), 940.09 (1) or 940.25. The revocation shall be for any period not
exceeding 6 months.

SECTION 6. 343.30 (1q) (a) of the statutes is amended to read:

343.30 (1q) (a) If a person is convicted under s. 346.63 (1) or a local ordinance
in conformity therewith, the court shall proceed under this subsection. If a person
is convicted under s. 8346.63 (1m) or (2) or 940.25, or s. 940.09 where the offense
involved the use of a vehicle, the court shall proceed under pars. (c) and (d). Ifa
person is referred by the department acting under s. 343.16 (5) (a), the department
shall proceed under pars. (¢) and (d) without the order of the court.

SECTION 7. 343.3083 of the statutes is amended to read:

343.303 Preliminary breath screening test. If a law enforcement officer
has probable cause to believe that the person is violating or hés violated s. 346.63 (1)
or (2m) or a local ordinance iﬁ conformity therewith, or s. 8346.63 (1m), (2) or (6) or
940.25 or s. 940.09 where the offense involved the use of a vehicle, or if the officer
detects any presence of alcohol, a controlled substance, controlled substance analog
or other drug, or a combination thereof, on a person driving or operating or on duty
time with respect to a commercial motor vehicle or has reason to believe that the
person is violating or has violated s. 346.63 (7) or a local ordinance in conformity
therewith, the officer, prior to an arrest, may request the person to provide a sample
of his or her breath for a preliminary breath screening test using a device approved
by the department for this purpose. The result of this preliminary breath screening
test may be used by the law enforcement officer for the purpose of deciding whether

or not the person shall be arrested for a violation of s. 346.63 (1), (2m), (5) or (7) or
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SECTION 7

a local ordinance ,in conformity therewith, or s. 346.63 (1m), (2) or (6), 940.09 (1) or
940.25 and whether or not to require or request chemical tests as authorized under.
s. 343.305 (3). The result of the preliminary breath screening test shall not be
admissible in any action or proceeding except to show probable cause for an arrest,
if the arrest is challenged, or to prove that a chemical test was properly required or
requested of a person uhder s. 343.305 (3). Following the scfeening test, additional
tests may be required or requested of the driver under s. 343.305 (3). The general
penalty provision under s. 939.61 (1) does not apply to a refusal totake a preliminary
breath screening test.

SECTION 8. 343.305 (3) (a) of the statutes is amended to read:

343.305 (3) (a) Upon arrest of a person for Violation of s. 346.63 (1), (2m) or (5)
or a local ordinance in conformity therewith, or for a violation of s. 346.63 (1m), (2)
or (6) or 940.25, or s. 940.09 where the oﬁ'eﬁse involved the use of a vehicle, a law
enforcement officer may request the person to provide one or more sample; of his or
her breath, blood or urine for the purpose specified under sub. (2). Compliance with
a request for one type of sample does not bara subsequerit request for a different type
of sample. |

SECTION 9. 343.305 (3) (b) of the statutes is amended to read:

343.305 (8) (b) A person who is unconscious or otherwise not capable of
withdrawing consent is presumed not to have withdrawn consent under this
subsection, and if a law enforcement officer has probable cause to believe that the
person has violated s. 346.63 (1), (2m) or (5) or a local ordinance in conformity
therewith, or s. 346.63 (1m), (2) or (6) br 940.25, or s. 940.09 where the offense
involved the use of a vehicle, or detects any presence of alcohol, controlled substance,

controlled substance analog or other drug, or a combination thereof, on a person
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SECTION 9

driving or operating or on duty time with respect to a commercial motor vehicle or

has reason to believe the person has violated s. 846.63 (7), one or more samples

specified in par. (a) or (am) may be administered to the person.

SEcTION 10. 343.305 (5) (b) of the statutes is amended to read:

343.305 (5) (b) Blood may be withdrawn from the person arrested for violation

of s. 346.63 (1), (1m), (2), (2m), (5) or (6) or 940.25, or s. 940.09

where the offense

involved the use of a vehicle, oralocal ordinance in conformity with s. 346.63 (1), (2m)

or (5), or as provided in sub. (3) (am) or (b) to determine the presence or quantity of

alcohol, a controlled substance, a controlled substance analog or

any combination of alcohol, controlled substance, controlled sub

any other drug, or

tance analog and

any other drug in the blood only by a physician, registered nurse, medical

technologist, physician assistant or person acting under the direction of a physician.

SEcTION 11. 343.305 (9) (a) 1. of the statutes is amended to read:

343.305 (9) (a) 1. That priorto a request under sub. (8) (a), the officer had placed

the person under arrest for a violation of s. 346.63 (1), (2m) or (5) o

a local ordinance

in conformity therewith or s. 346,63 (1m), (2) or (6), 940.09 (1) or 940.25.

SEcTION 12. 343.305 (9) (2) 5. a. of the statutes is amended to read:

343.305 (9) (a) 5. a. Whether the officer had probable ca

use to believe the

person was driving or operating a motor vehicle while under the influence of alcohol,

a controlled substance or a controlled substance analog or any combination of

alcohol, a controlled substance and a controlled substance analog, under the

influence of any other drug to a degree which renders the person

incapable of safely

driving, or under the combined influence of alcohol and any other drug to a degree

which renders the person incapable of safely driving or having a

prohibited alcohol

concentration or, if the person was driving or operating a commercial motor vehicle,
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SECTION 12

an alcohol concentration of 0.04 or more and whether the person was lawfully placed
under arrest for violation of s. 346.63 (1), (2m) or (5) or a local ordinance in conformity
therewith or s. 346.63 (1m), (2) or (6), 940.09 (1) or 940.25.

SECTION 13. 343.305 (9) (d) of the statutes is amended to read:

343.305 (9) (d) At the close of the hearing, or within 5 days thereafter, the court
shall determine the issues under par. (a) 5. or (am) 5. If all issues are determined
adversely to the person, the court shall proceed under sub. (10). If one or more of‘ the
issues is determined favorably to the person, the court shall order that no action be
taken on the operating privilege on account of the person’s refusal to take the test in
question. This section does not preclude the prosecution of the person for violation
of s. 346.63 (1), (2m), (5) or (7) or a local ordinance in conformity therewith, or s.
346.63 (1m), (2) or (6), 940.09 (1) or 940.25.

SECTION 14. 343.307 (1) (c) of the statutes is amended to read:

343.307 (1) (¢c) Convictions for violations under s. 346.63 (1m) or (2) or 940.25,
or s. 940.09 where the offense involved the use of a vehicle.

SECTION 15. 343.307 (2) (c) of the statutes is amended to read:

343.307 (2) (c) Convictions for violations under s. 346.63 (1m), (2) or (6).

SECTION 16. 343.31 (1) (ag) of the statutes is created to read:

,g/f,-gé diz’g /’ 9to property by the operation of a vehicle

while under the influence of an intoxicant, a controlled substance or a controlled

343.31 (1) (ag) Damag

substance analog, or any combination of an intoxicant, a controlled substance and
a controlled substance analog, under the influence of any other drug to a degree that
renders him or her incapable of safely driving, or under the combined influence of an

intoxicant and any other drug to a degree that renders him or her incapable of safely
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SECTION 16
driving or while the person has a prohibited alcohol concentration and that is
criminal under 8. 346.63 (1m).

SECTION 17. 343.31 (1) (f) of the statutes is amended to read:

343.31 (1) (f) Operating a motor vehicle while operating privileges are
suspended or revoked if the suspension or revocation was for improperly refusing to
take a test under s. 343.305, violating s. 846.63 (1) or (5) or a local ordinance in
conformity therewith, or violating s. 346.63 (1m), (2) or (6), 940.09 (1) or 940.25.

SECTION 18. 343.31 (3) (dm) of the statutes is created to read:

343.31 (8) (dm) Any person convicted under s. 346.63 (1m) shall have his or her
operating privilege revoked for not less than one year nor more than 18 months. If
there was a minor passenger under 16 years of age in the motor vehicle at the time
of the violation that gave rise to the conviction under s. 346.63 (1m), the minimum
and maximum revocation periods are doubled.

SEcTION 19. 343.31 (8) (g) of the statutes is amended to read:

343.31 (8) (g) Any person convicted for operating a motor vehicle while
operating privileges are suspended or revoked shall have his or her operating
privilege revoked for 6 months if the suspension or revocation was for improperly
refusing to take a test under s. 343.305, violating s. 346.63 (1) or (5) or a local
ordinance in conformity therewith, or violating s. 346.63 (1m), (2) or (6), 940.09 (1)
or 940.25. |

SECTION 20. 343.31 (3m) (b) of the statutes is amended to read:

343.31 (3m) (b) Any person who has his or her operating privilege revoked
under sub. (3) (dm) or (e) is eligible for an occupational license under s. 343.10 after

the first 60 days of the revocation period.
SECTION 21. 343.315 (2) (a) 6. of the statutes is amended to read:
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SEcCTION 21

343.315 (2) (a) 6. Section 346.63 (1m), (2) or (6), 940.09 (1) or 940.25 or a law
of a federally recognized American Indian tribe or band in this state in conformity
with s. 346.63 (1m), (2) or (6), 940.09 (1) or 940.25, or the law of another jurisdiction
prohibiting causing or inflicting injury, great bodily harm or death through use of a
motor vehicle while intoxicated or under the influence of alcohol, a controlled
substance, a controlled substance analog or a combination thereof, or with an alcohol
concentration of 0.04 or more or with an excess or specified range of alcohol
concentration, or under the influence of any drug to a degree that renders the person
incapable of safely driving, as those or substantially similar terms are used in that
jurisdiction’s laws.

SECTION 22. 343.44 (2g) (intro.) of the statutes is amended to read:

343.44 (2g) (intro.) Except as provided in sub. (2m), any person who violates
sub. (1) while his or her operating privilege is suspended or revoked for improperly -
refusing to take a test under s. 343.305, violating s. 346.63 (1) or (5) or a local
ordinance in conformity therewith, or violating s. 346.63 (1m), (2) or (6), 940.09 (1)
or 940.25, is subject to the following penalties:

SECTION 23. 343.44 (2p) (c) of the statutes is amended to read:

343.44 (2p) (¢) Violating s. 346.63 (1m), (2) or (6), 940.09 (1) or 940.25.

SECTION 24. 345.24 (1) of the statutes is amended to read:

345.24 (1) A person arrested under s. 346.63 (1) or (5) or an ordinance in
conformity therewith or s. 346.63 (Im), (2) or (6) or 940.25, or s. 940.09 where the
offense involved the use of a vehicle, may not be released until 12 hours ‘»have elabsed
from the time of his or her arrest or unless a chemical test administered under s.

343.305 shows that the person has an alcohol concentration of less than 0.04, but the
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SECTION 24
person may be released to his or her attorney, spouse, relative or other responsible
adult at any tiﬁle after arrest.

SECTION 25. 345.60 (3) of the statutes is amended to read:

345.60 (8) In addition to other penalties provided by‘law for violation of s.
346.63 (1) or a local ordinance in conformity therewith, or s. 346.63 (1m), (2) or
940.25, or s. 940.09 where the offense involved the use of a véhicle, the convicted
person may be required under s. 843.30 (1q) to attend, for a certain number of school
days, a school under sub. (1). |

SECTION 26. 346.63 (1m) of the statutes is created to read:

346.63 (1m) (a) No person may cause property damage\/ ﬁé@c ,
operation of a motor vehicle while he or she meets any of the following conditions:

1. Is under the influence of an intoxicant, a controlled substance, a controlled
substance analog or any combination of an intoxicant, a controlled substance and a
controlled substance analog, under the influence of any other drug to a degree that
renders him or her incapable of safely driving, or under the combined influence of an
intoxicant and any other drug to a degree that renders him or her incapable of safely
driving; or

2. Has a prohibited alcohol concentration.

(b) A person may be charged with and a prosecutor may proceed upon a
complaint based upon a violation of par. (a) 1. or 2. or both for acts arising out of the
same incident or occurrence. If the person is charged with violating par. (a) 1. and
2., the offenses shall be joined. If the person is found guilty of par. (a) 1. and 2. for
acts arising out of the same incident or occurrence, there shvall be a single conviction

for purposes of sentencing and for purposes of counting convictions under ss. 343.30
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SECTION 26

(1q) and 343.305. Paragraph (a) 1. and 2. each require proof of a fact for conviction
which the other does not require. |

(c) In an action under this subsection, the defendant has a defense if he or she

~proves by a preponderance of the evidence that the property damage would have

occurred even if he or she had been exercising due care and he or she had not been
under the influence of an intoxicant, a controlled substance, a controlled substance
analog or a combination thereof, under the influence of any other drug to a degree
which renders him or hef incapable of safely driving, or under the combined
influence of an intoxicant and any other drug to a degree which renders him or her
incapable of safely driving or did not have a prohibited alcohol concentration
described under par. (a) 2. |

SECTION 27. 346.63 (4) of the statutes is amended to read:

 346.63 (4) If a person is convicted uﬁder sub. (1) or a local ordinance in

conformity therewith, or sub. (1m) or (2), the court shall proceed unders. 34330 (1q).

SECTION 28. 346.635 of the statutes is amended to read:

346.635 Rep(;rt arrest or out-of-service order to department.

Whenever a law enforcement officer arrests a person for a violation of s. 346.63 (1),

“(5) or (7), or a local ordinance in conformity therewith, or s. 346.63 (1m) or (2) or (6)

or 940.25, or s. 940.09 where the offense involved the use of a vehicle, the officer shall
notify the department of the arrest and of issuance of an out—of-service order under
s. 343.305(7) (b) or (9) (am) as soon as practicable. |

SECTION 29. 346.85 (2g) (b) of the statutes is amended to read:

346.65 (2g) (b) The court may require a person ordered to perform community
service work under par. (a), or unders. 973.05 (3) (a) if that person’s fine resulted from

violating s. 346.63 (1m) or (2), 940.09 (1) or 940.25, to participate in community
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SECTION 29
service work that demonstrates the adverse effects of substance abuse or of operating
a vehicle while under the influence of an intoxicant or other drug, including working
at an alcoholism treatment facility approved under s. 51.45, an emergency room of
a general hospital or a driver awareness program under s. 346.637 . The court may
order the person to pay a reasonable fee, based on the person’s ability to pay, to offset
the cost of establishing, maintaining and monitoring the community service work
ordered under this paragraph. Ifthe opportunities available to perform community
service work are fewer in number than the number of defendants eligible under this
subsection, the court shall, when making ’an order under this paragraph, give
preference to defendants who were under 21 years of age at the time of the offense.
All provisions of par. (a) apply to any commﬁnity service work ordered under this
paragraph.

SEcTION 30. 346.65 (2g) (c) of the statutes is amended to read:

346.65 (2g) (¢) If there was a minor passenger under 16 years of age in the
motor vehicle or commercial motor vehicle at the time of the violation that gave rise
to the conviction, the court may require a person ordered to perform community
service work under par. (a), or unders. 973.05 (3) (a) if that person’s fine resulted from
violating s. 346.63 (1m), (2), (5) (a) or (6) (a), 940.09 (1) or 940.25, to participate in
community service work that beneﬁts children or that demonstrates the adverse
effects on children of substance abuse or of operating a vehicle while under the
influence of an intoxicant or other drug. The court may order the person to pay a
reasonable fee, based on the person’s ability to pay, to offset the cost of establishing,
maintaining and monitoring the community service work ordered under this
paragraph.

SECTION 31. 346.65 (2i) of the statutes is amended to read:
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SECTION 31

346.65 (2i) In addition to the authority of the court under sub. (2g) and . 973.05
(8) (a), the court may order a defendant subject to sub. (2), or a defendant subject to
s. 973.05 (8) (a) who violated s. 346.63 (1m) or (2), 940.09 (1) or 940.25, to visit a site
that demonstrates the adverse effects of substance abuse or of operating a vehicle
while under the influence of an intoxicant or other drug, including an alcoholism
treatment facility approved under s. 51.45 or an emergency room of a general
hospital in lieu of part or all of any forfeiture imposed or in addition to any penalty
imposed. The court may order the defendant to pay a reasonable fee, based on the
person’s ability to pay, to offset the costs of establiéhing, maintaining and monitoring
the visits ordered under this subsection. The court may order a visit to the site only
if agreed to by the person responsible for the site. If the opportunities available to
visit sites under this subsection are fewer than the number of defendants eligible for
a visit, the court shall, when making an order under this subsection, give preference
to defendants who were under 21 years of age at the time of the offense. The court
shall ensure that the visit is monitored. A visit to a site may be ordered fora specific
time and a specific day to allow the defendant to observe victims of vehicle accidents
involving intoxicated drivers. If it appears to the court that the defendant has not
complied with the court order to visit a site or to pay a reasonable fee, the court may
order the defendant to show cause why he or she should not be held in contempt of
court. Any organization or agency acting in good faith to which a defendant is
assigned pursuant to an order under this subsection has immunity from any civil
liability in excess of $25,000 for acts or omissions by or impacting on the defendant. |
The issuance or possibility of the issuance of an order under this subsection does not
entitle an indigent defendant who is subject to sub. (2) (a) to representation by

counsel under ch. 977.
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SECTION 32

SECTION 32. 346.65 (2m) (b) of the statutes is amended to read:

346.65 (2m) (b) The court shall consider a report submitted under s. 85.53 (2)
(d) when imposing a sentence under sub. (2), (2q), (3g) or (3m).

SEcTION 33. 346.65 (8g) of the statutes is created to read:

346.65 (3g) Any person violatings. 346.63 (1m) shall be fined not less than $300
nor more than $1,000 and may be imprisoned for not less than 5 days nor more than
6 months. If there was a minor passenger under 16 years of age in the motor vehicle
at the time of the violation that gave rise to the conviction under s. 346.63 (1m), the
applicable minimum and maximum fines or periods of imprisonment for the
conviction are doubled.

SECTION 34. 346.655 (1) of the statutes is amended to read:

346.655 (1) On or after July 1, 1988, if a court imposes a fineor a forfeiture for
a violation of s. 346.63 (1) or (5), or a local ordinance in conformity therewith, or s.
346.63 (1m), (2) or (6) or 940.25, or s. 940.09 where the offense involved the use of a
vehicle, it shall impose a driver improvement surcharge in an amount of $340 in
addition to the fine or forfeiture, penalty assessment, jail assessment and crime
laboratories and drug law enforcement assessment.

SECTION 85. 949.03 (1) (b) of the statutes is amended to read:

949.03 (1) (b) The commission or the attempt to commit any crime specif.ied’ in
s. 346.62 (4), 346.63 (1m), (2) or (6), 940.01, 940.02, 940.03, 940.05, 940.06, 940.07,
940.08, 940.09, 940.10, 940.19, 940.20, 940.201, 940.21, 940.22 (2), 940.225, 940.23,
940.24, 940.25, 940.285, 940.29, 940.30, 940.305, 940.31, 940.32, 941.327, 943.02,
943.03, 943.04, 943.10, 943.20, 943.23 (lg),’(lm) or (1r); 943.32, 948.02, 948.025,
948.03, 948.04, 948.07, 948.095, 948.20, 948.30 or 948.51.

SECTION 36. 949.08 (2) (e) of the statutes is amended to read:
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SECTION 36

1 949.08 (2) (e) Is an adult passenger in the offender’s vehicle and the crime
involved is specified in s. 346.63 (1m) or (2) or 940.25 and the passenger knew the
offender was under’- the influence of an intoxicant, a controlled substance, a
controlled substance analog or any combination of an intoxicant, controlled
substance and controlled substance analog, or had a prohibited alcohol
concentration, as defined in s. 340.01 (46m). This paragraph does not apply if the
victim is also a victim of a crime specified in s. 940.30, 940.305, 940.31 or 948.30.

SEcCTION 37. 967.055 (2) (a) of the statutes is amended to read:

967.055 (2) (a) Notwithstanding s. 971.29, if the prosecutor seeks to dismiss
or amend a charge under s. 346.63 (1) or (5) or a local ordinance in conformity
therewith, or s. 346.63 (1m), (2) or (6) or 940.25, or s. 940.09 where the offense
involved the use of a vehicle or an improper refusal under s. 343.305, the prosecutor
shall apply to the court. The application shall state the reasons for the proposed
amendment or dismissal. The court may approve the application only if the court
finds that the proposed amendment or dismissal is consistent with the public’s
interest in deterring the operation of motor vehicles by persons who are under the
influence of an intoxicant, a controlled substance, a controlled substance analog or
any combination of an intoxicant, controlled substance and controlled substance
analog, ﬁnder the influence of any other drug to a degree which renders him or her
incapable of safely driving, or under the combined influence of an intoxicant and any
other drug to é. degree which renders him or her incapable of safely driving, or in
deterring the operation of commercial motor vehicles by persons Wif:h -a‘n alcohol
concentration of 0.04 or more. The court may not approve an applicatiqn to amend

the vehicle classification from a commercial motor vehicle to a noncommercial motor
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SEcTION 37
vehicle unless there is evidence in the record that the motor vehicle being operated
by the defendant at the time of his or her arrest was not a commercial motor vehicle.

SEcTION 88. 967.055 (3) (b) of the statutes is amended to read:

967.055 (8) (b) A violation of s. 346.63 (1m), (2) or (6).

SECTION 39. 971.17 (1) of the statutes is amended to read:

971.17 (1) CoMmmITMENT PERIOD. When a defendant is found not guilty by reason
of mental disease or mental defect, the court shall commit the person to the
department of health and family services for a specified period not exceeding
two—thirds of the maximum term of imprisonment that could be imposed under s.
973.15 (2) (a) against an offender convicted of the same crime or crimes, including
imprisonment authorized by ss. 346.65 (2) (f), (2j) (d),(3g) or (3m), 939.62, 939.621,
939.63, 939.635, 939.64, 939.641, 939.645, 940.09 (1b), 940.25 (1b) and 961.48 and
other penalty enhancement statutes, as applicable, subject to the credit provisions
of s. 978.155. If the maximum term of imprisonment is life, the commitment period
specified by the court may be life, subject to termination under sub. (5).

SECTION 40. Initial applicability.

(1) This act first applies to violations committed on the effective dé.te of this
subsection, but does not preclude the counting of other convictions, suspensions or
revocations as prior convictions, suspensions or revocations for purposes of
administrative action by the department of transportation or sentencing by a court.

SecTION 41. Effective date.

’(1) This éct takes effect on the first day of the 4th ménth beginning after

publication.

(END)
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In addition to the absolute sobriety offénse applicable to young drivers and the
lower blood alcohol concentratjon limit/applicable to commercial motor vehicle
drivers, there are currently four kinds of pffenses related to operating a motgr vehicle
or commercial motor vehicle while under the influence of an intoxicant (OWI): 1)
regular OWI; 2) OWI causing injury; 3) OWI causing great bodily harm; and 4) OWI
causing death. A person commits an OWI offense when the person operates a motor
vehicle while having a prohibited alcohol concentration in his or her blood or while
under the influence of an intoxicant, a controlled substance, a controlled substance , hat
analog, any other drug or of a combination of any of those, to a degree whishfenders
him or her incapable of safely driving. The penalties for these offenses increase with
the severity of the offense and with the number of previous OWI offenses the person
has committed within certain time frames. In addition to these offenses, a person
is subject to the loss of his or her operating privilege (driver’s license) if he or she
refuses to take a test to determine his or her blood alcohol concentration.

This bill creates additional offenses for operating of a motor vehicle whilejundex™

p influence of an intoxicant or while having a prohibited alcohol concentration and that
results in damage to property. These offenses are counted as other OWI offenses
when determining the applicable penalties.  The penalties for these offense are
identical to the penalties for secondeoffense‘{egular OWI offenses.

For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.
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