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Cetoser 2, 1998

Governor Tommy Thompson
State Capitol, Room 115 East
PO Box 7863

Madison WI 53703

RE: Discovery Procedures in Implied Consent Hearings

Diar Govarnor ! ompson:

Gn behalf of the Executive Poard of the Wisconsin District Attorney's
Asscciation, I am requesting that your next hudget includera provisicn. which

would restrict discovery in implied consert hearings. ~ This proposal has
receivéd the unanimous support of the Board and . has a substantial fiscal

impact on prosecutors throughout the state.

Our proposal is a response to w, 204 Wis.2d 266, 554 N.W.2d 236
(Ct. App., 1996). Under current law, if a person arrested for driving a motor

vehicle while under the influence of an intoxicant (OWI) refused to take a
test to determine the amount of alcohol in his or her blood or breath, the law
enforcement officer. who requested the test takes possession of the person's
license. The law enforcement officer then prepares a notice of intent to
revoke the person’'s operating privilege and gives a copy of the notice to the
perscn, to the circuit court, and to the district attorney. The notice
informs the person of a number of items, inciuding the right to reguest a
court hearing (an “implied ccnsent hearing”) to contest the license
revocation. In State v. Schoepp, supra, the court of appeals held that a
persoir who receives a notice of iatent to revoke the person's operating
privilage may utilize the full range of discovery procedures contained under
Chapter 304, including the use 07 depositions and interrogatories prior to the

hearing.

CHRIS HANEWICZ, EXECUTIVE DIRECTOR
P.O.Baox 1702 MADISON, WI S3701 (s08) §27-59€0
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This court opinion has the potential tc have a major fiscal impact on offices
throughout the state and upon the Attorney General's (ffice. In some
instances, city attorneys have refused to represent officers at deposition
hearings. As a result, the Dis’rict Attorney's Office is forced to attend the
depositions. In one particular case, three separate police officers have been
depused. With respect to the Attorney General's Office, they may be required
to represent the State Patrol, as well as other state Taw enforcement agencies
in any deposition arising out of an implied consent hearing.

As you know, the State of Wiscansin has taken a very aggressive approach to
the drunken driving laws. However, this court opinion, in conjunction with
the personnel shortage problems experienced throughout the state, will provide
a substantial disincentive for the vigorous prosecution of violations of the

implied consent law.

Our proposal would limit either party's right to discovery, except that at the
hearing, before a witness testifies, a person who refused to take the test has
the right to receive a copy of any written or recorded statement of the
witness. Under certain circumstances, the bi11 would also allow the court to
order the production of those statements prior to the hearing. Specifically,
our proposal would be to amend sectiosn 343.305(9)(z) and 343.305(9)(am):

343.305(9)(a)(intro.) If a person refuses to take a test under sub.
(3)(a), the law enforcement officer shall immediately take possession
of the person's license and prepare a notice of intent to revoke, by
court order under sub. 710), the person's cperating privilege. If
the person was driving or operating a commercial motor vehicle, the
officer shall issue an out-of-service order to the person for the 24
hours after the refusal and notify the department in the manner
prescribed by the department. The officer shall issue a copy of the
notice of intent to revoke the privilege to the person and submit or
mail a copy with the person's license to the circuit court for the
county in which the refysal is made. The officers shall also mail a
copy of the notice of dmstent to revoke to the district attorney for
that county and the department. Nel itl t
rehearing discovery, ex hat at the refusal hearing, before a
witness testifies, writtep or voice recorded statements of the
witness, if any, shall be given to the defendant. This limit on
discovery does not aff ei arties right to discov r s.
971.23 related to any criminal prosecution. The notice of intent to

revoke the person's operating privilege shall contain substantially
all of the following information:

343.305(2)(am){intro.) If a person driving or operating or on duty
time with respect to a commercial motor vehicle rafuses a test under
sub. (3)(am), the law enforcement officer shai! immediately take
possession of the person's license, issue an out-of-service order to

ra3
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the person for the 24 hours after the refusal and notify the department
in the manner prescribed by the department, and prepare a notice -of
intent to revoke, by court order under sub. (10), the person's operating
privilege. The officers hall issue a copy of the notice of intent to
revoke the privilege to the person and submit or mail a copy with th
person’s license to the circuit court for the county in which the refusal
is made. The officer shall also mail a copy of the notice of intent to
revoke to the district attorney for that county and the department.

Neither party is entitled to preharing discovery, xcept that at the
refusal hearing, before a witness testifies, written or voice recorded
if_an all be given to the defendant. For

h st before th

statements of the witn
n
ty's right

1
cause, the court mav order the production

hearing. This limit on discovery does not affact either party's right to
discover er_s. 2 ela t ny_crimin T jon. The
notice of intent to revoke the person's operating privilege shall contain

substantially all of the following information:

The proﬁosal is patterned after section 343.42) which restricts discovery in

actions for violations of other statutory traffic regulations.

Thank you for your continued support for the district attorneys offices

throughout Wisconsin and your consideration of this request.

Very truly yours,

Scott L. Horne
District Attorney for.la Crosse “ounty
President of the Executive Board of the
Wisconsin District Attorney‘s Association

SLH/kw

¢: Mark Bugher, Departmant of adminisiration
Stuart Morse, State Prosecutor's Office

NO. 622
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1997 BILL

1 AN ACT to amend 343.305 (9) (a) (intro.) and 343.305 (9) (am) (intro.); and fo
7 create 343.305 (9) (a) 4m. and 343.305 (9) (am) 4m, of the statutes; relating
3 to: limiting diScovery in certain cases involving refusal to submit to alcohol

4 testing.

Analysis by the Legislative Reference Bureau

Under current law, if a person arrested for driving or operating a motor vehicle
while under the influence of an intoxicant (OWI) refuses to take a test to determine
the amount of alcohol in his or her blood or breath, the law enforcement officer who
requested the test takes possession of the person’s license. The law enforcement
officer then prepares a notice of intent to revoke the person’s operating privilege and
gives a copy of the notice to the person, tothe circuit court and tothe district attorney.
The notice informs the person of a number of items, including the right to request a
court hearing to contest the revocation. The Wisconsin court of appeals, in State v.
Schoepp, 204 Wis. 2d 266 (1996;, held that a person who receives a notice of intent
to revoke the person’s operating privilege may utilize the full range of discovery

procedures uader state law, including the use of depositions and interrogatories.
 This biii limits either party’s right to discovery, except that at the hearing,
before a witness testifies, the parson who refuses to take the test has the right to
receive a copy of any written o1 voice recorded statement of the witness. T “ill
[ allows the court to order the production of those statements before the ">- g
Under the bill, the notigmmf intent to revoke the person’s operating privi > ust
inform the person that neither party has a right to discovery related to th« s eausal

- ¥
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hearing other than the person’s nght to receive a copy of any witness’ wmten or voice
recorded statement before the witness testifies at the hearing.
For further information see the state and local fiscal estimate, which will be

printed as an appendix to this bill.

The people of the stale of Wisconsin, represented in senate and assembly, do
enact as followc.

SECTION 1. 343.305 (9) (a) (intro.) of the statutes is amended to read:

- 343.305 (9) (a) (intr&.) If a person refuses to take a test under' sub. (3) {a), the
law enforcement ofﬁcer shall immediately take possession of the person’s license and
prepare a notice of mtent to revoke, by court order under sub. (10), the person’s
operating privilege. _If the person was driving or operating a commgrcial motor
vehicle, the officer shall issue an out—of-service order to the person for the 24 hours
after the refusal and notify the depanmenﬁ in the manner prescribed by the

Pes

department. The officer shall issue a copy of the notice of iritent to revoke the

privilege to the person and submit oz mail a copy with the person’s license to the
circuit court for the courﬁ@f which the refusal is made. The officer shall also mail
a copy of the notice of intent to revoke to the district attorney for that county and the

department. Neither party is entitled to prehearing discoverv. except that at the

prosecution. The noii{ée of intent \w revoke the person’s operating privilege shall

contain substantially all of the following information:

SECTION 2. 343.305 (9) (a) 4m. of the statutes is created to read:




|
|

'18-19/58 1@:27 DOA STATE BUDGET OFFICE WI - 688 264 8522 i NO.e22 pa?

1997 - 1998 Legislature ~3~ g;_\i%:f';-jm
BILL : SECTION 2

343.305 (9) (a) 4m. That neither party has a right to preheanng discovery
related to the refusal hearing, except that at the hearing, before a wntnss testifies,

the person has the right to receive a copy of any written or voice recorded statement

of the witness.

EY

SECTION 8. 343.305 (9) (am) (intro.) of the statutes is amended to read:

343.305 (9)‘(am') (intro.) If a person driving or operating or on duty time with
respect to a commema‘.motor vehicle refuses a test under sub. (3)2 (am), the law
enforcement officet shall unmedlately take possession of the person’ ’s license, issue
an out—of—service order to the person far the 24 bours after the refusal and notify the
depart.mem; in the manner prescribed by the department, and prepare a notice of
intent to revoke, by court order under sub. (10), the person’s operating privilege. The
ofﬁcer shall i issuea copy of the notice of intent to revoke the privilege to the person
and submit or maﬂ a copy with the person’s hce:mse to the circuit court for the county

m w‘uch the refusal is made. Tha officer uhall a!so mail a copy of the nonce of intent

to revoke tothe district attorney far that county and tho department. Nammm;

' The notice of

internt to revoke the person’s operating privilege shall contain substantially all of the
followmg mformatwn '
SECTION 4. 343.305 (9) (am) 4m. of the statutes is created to read:

'343.305 (9) (am) 4m. That neither party has a right to prehea.nng dise

related to the refusal hearing, except that at the hearing, before a witness tec’
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the person has the right to receive a copy of any written or voice recorded sfaeemén;

!

2 of the witness.

3 SecTioN 3. Initial applicability.

4 (1) This act first applies to violations committed on the effective date of this
5 o

6

subsection.
. (BND)
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Analysis by the Legislative Reference Bureau
v

/—?S) TRANSPORTATION
5 ; t a~ L DRIVERS AND MOTOR VEHICLES

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 343.305 (9) (a) (intro.) of the statutes is amended to read:

343.305 (9) (a) (intro.) If a person refuses to take a test under sub. (3) (a), the
law enforcement officer shall immediately take possession of the person’s license and
prepare a notice of intent to revoke, by court order under sub. (10), the person’s
operating privilege. If the person was driving or operating a commercial motor

vehicle, the officer shall issue an out—of-service order to the person for the 24 hours
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after the refusal and notify the department in the manner prescribed by the

department. The officer shall issue a copy of the notice of intent to revoke the

privilege to the person and submit or mail a copy with the person’s license to the

circuit court for the county in which the arrest under sub. (3) (a) was made. The

officer shall also mail a copy of the notice of intent to revoke to the district attorney
(inser] 2~ s) v

for that county and the department.) The notice of intent to revoke the person’s

operating privilege shall contain substantiallyb all of the following information:

History 1987 a. 3, 27, 399; 1989 a. 7, 31 56, 105,359; 1991 a. 39, 251, 277; 1993 a. 16, 105, 315, 317, 491; 1995 a. 27 ss. 6412cnl., 9126 (19); 1995 a. 113, 269, 425, 426,

'g" \.436 97 a. 35, 84, 107, 191, 237,

9
10
11
12
13
14
15
16
17
18
19

J
h z{; 20

SECTION 343 305 (9) (am) (intro.) of the statutes is amended to read:
343.305 (9) (am) (intro.) If a person driving or operating or on duty time with
respect to a commercial motor vehicle refuses a test under sub. (3) (am), the law
enforcement officer shall immediately take possession of the person’s license, issue
an out—of-service order to the person for the 24 hours after the refusal and notify the
department in the manner prescribed by the department, and prepare a notice of
intent to revoke, by court order under sub. (10), the person’s operating privilege. The
officer shall issue a copy of the notice of intent to revoke the privilege to the person
and submit or mail a copy with the person’s license to the circuit court for the county
in which the refusal is made. The officer shall also mail a copy of the notice of intent

Censect 2-(P) v
to revoke to the district attorney for that county and the department)The notice of

intent to revoke the person’s operating privilege shall contain substantially all of the

following information:

2 History: 1987 a. 3,27, 399; 1989 a. 7, 31, 56, 105, 359; 1991 a. 39, 251, 277; 1993 a. 16, 105, 315, 317, 491; 1995 a. 27 ss. 6412cnL., 9126 (19); 1995 a. 113, 269, 425, 426,
'\%448 1997 u. 35, 84, 107, 191, 237, 290,
17

(END)

W’UD&



DRAFTER’S NOTE LRB-0598/1dn
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The request included a copy of LRB—2696 from the 1997-98/session. The language
in the letter accompaning the request from the district attoyney association did not
include all of the specific language in LRB-2696. I was not gure if I should follow the
letter’s language or the draft’s language. Since the draft infcludes everything, I used
that as the base document. The differences between the letfer and the draft, which are
included in this draft, are as follows:

1. In s. 343.305 (9) (a) (intro.), the letter left out the sg¢ntence added in the middle
of the new language that reads: “For cause, the court may order the production of those
statements before the hearing.” That same sentence was left in the new language
added to s. 343.305 (9) (am) (intro.), which makes me think the association wanted to
include that language in both places. '

2] The letter does not include the created language in §s. 343.305 (9) (a) 4m. and (am)
4m’, which requires that the notice of intent to revoke the person’s operating privilege
include language telling the party that neither party has the right to prehearing
discovery.

Robert P. Nelson
Senior Legislative Attorney
267-7511
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1997 BILL

N

1 AN ACT to amond 343.305 (9) (a) (intrs.) and 343.305 (9) (am) (intro.); and #o

2 create 343.305 (9\(a) 4m. and 343.305 (9)Nam) 4m. of the statutes; relating
3 to: limiting discovery in certain cases involving refusal to submit to alcohol
4 testing. Lo5E C;QC , 1n Hose cnses
,
A5 :
Walysis by é/he LegislatipeMr au //
}/} Under current law, if a person arrested for driving or operating a motor vehicle

while under the influence of an s”i\m:oxicant (OWI) refuses to take a test to determine

the amount'of alcohol in his or hek blood or breath, the law epforcement officer who

requested thé test takes possession of the person’s license; The law enforcement

( officer then prapares a notice of intent, to revoke the person’yoperating privilege and

- b { gives a copy of the notice to the person,to the circuit court anyd to the district attorney.

' The notice informs the person of a numker of items, including the right to request a

V\' L court hearing to dontest the revocation. The Wisconsin cpurt of appeals, in State v.

NS Schoepp, 204 Wis. i

(/\ to revoke the persop’s operating privilege\may utilizefthe full range of discovery
procedures under state law, including the use of depositions and interrogatorics.

This bill li#nits/either party’s right-te)discovery, except that at the hearing,

before a witness testifies, the person who refuses to take the test has the right to

receive a copy of any written or voice recorded statement of the witness. The bill

allows the cour?) to order the production of those statements before the hearing.

Under the bill, the notice of intent to revoke the person’s operating privilege must

inform the person that neither party has a right to discovery related to the refusal

'} -(r»ar (‘g.mfé)
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f’ hearing other than the person’s right to receive a copy of any witness’ written or voice

l h Sﬁ‘ recorded statement before the witness testifies at the hearmg )
,{m oo £ n: J,W thWﬁc 1% AMWM’B%
The peaple of the state of Wisconsin, represented in senate and assembly, do

follows: e
1 SEcCTION 1. 3243.305 (9) (a) (intro.) of the statlige/s is amended to read:

2 343.305 (9) (a) (intro.) If a person refuses J}@’take a test under sub. (3) (a), the
3 law enforcement officer shall immediately t;}k‘é possession of the person’s license and
4 prepare a notice of intent to revoke, };y/court order under sub. (10), the person’s
5 operating privilege. If the person :;ras driving or operating a commercial motor
6 vehicle, the officer shall issue #n out—ofservice order to the person for the 24 hours
7 after the refusal and I},@ﬁfy the department in the manner prescribed by the
8 department. The gﬁii:;r shall issue a copy ofthe notice of intent to revoke the
9 privilege to th{gw‘f;;erson and submit or mail a copy With the person’s license to the
10 circuit co%r’cf;'é(‘)r the county in which the refusal is made. The officer shall also mail
11 a cop;zféf'the notice of intent to revoke to the district attorney for that county and the
12 de a mes hNeither arty is entitled to prehearing discovery, except that at the

-~ 17 refusal hearing, before a witness testifies, written or voice recorded statements of th
\hﬂ 14 witness, if any, shall be given to the defendant. For cause, the court may order the
e {15 roduction of those statements before the hearing. This limit on discovery does not

16 affect either party’s right to discovery under s. 971.23 related to any criminal

s e AT N SR T

17 prosecutlon }The notice of iﬁ:t to ;/'gwﬁlzé the person’s operating privilege shall

18 contain substantially all of the llowing information:
19 | SEC;E)MN 2. 343.305 (9) (a) 4m. of the statutes is created to read:
o f
[ 5

3
1
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_ .1 343.305 (9) (a) 4m. That neither party has a right to prehearing discovery
‘)H‘f 2 . related to the refusal hearing, except that at the hearing, before a witness testifies,
l ;Qf’ 9 ‘/3 the person has the right to receive a copy of any written or voice recorded statement
4 of the witness. [ .
-; - NS;:‘.CTION 3. 343.305 (9) (am) (intro.) of e statutes is amended to read:
6 343.305 (9) (am) (intro.) If a person drivipg or opgfating or on duty time with
7 respect to a commercial motor vehicle refuses st under sub. (3) (am), the law
8 enforcement officer shall immediately take peSsession of the person’s license, issue
9 an out—of-service order to the person for e 24 holrs after the refusal and notify the
10 department in the manner prescribed by the depdrtment, and prepare a notice of
11 intent to revoke, by court order ydder sub. (10), the péyson’s operating privilege. The
12 officer shall issue a copy of the notice of intent to revoke the privilege to the person
13 and submit or mail a copy with the person’s license to the ‘ircuit court for the county
14 in which the refusa} is made. The officer shall also mail a capy of the notice of intent
15 to revoke to the diétrict attorney for that county and the depa ment.(m
2 16 is entitled to prehearing discovery, except that at the refusal hearing, before a
V- t 17 witness testifies, written or voice recorded statements of the witness, if any, shall be
| h5e( 18 iven to the defendant. For cause, the court may order the roduction of those
7." (@ 19 statements before the hearing. This limit on discovery does not affect either party’s
T _M2ﬂO right to discovery under s. 971.23 related to any criminal prosecution. kl‘he notice of
- 21 inte t toreveke the persmi 59 eratmg i)nvﬂ\ée \syl/con in subs%a%l of the
follo ng 11:0\@‘oron
#Wﬁﬁf 343.305 (9) (am) 4m. of the statutm;:;;m&ggmﬁed to read: ( .
, 5 " 24 343.305 (9) (am) 4m. That neither party has a right to prehearing discovery [//

}0 25 related to the refusal hearing, except that at the hearing, before a witness testifies,
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1 the person has the right to receive a copy of any written or voice statement
¥ : Q#b f \'/ #’Sa
T2 of the witness. (v} T He sTels/ee
£ F350 /, f 7( MMMMMMMMM i
\“ § 3 SECTION} In1t1a1 ap )})llcablllt f.» SRV Ll caa /~»
<+ Freatonsn seclipnf) 3¥3 305 /9//4) (' Fo.) anel %n
T 4 ﬁrst applies to violations/fcommitted on the effective date of this
/f\ 5 subsection®
6
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October 21, 1998

The request included a copy of LRB-2696 from the 1997-98 session. The language
in the letter accompanying the request from the district attorney association did not
include all of the specific language in LRB-2696. I was not sure if I should follow the
letter’s language or the draft’s language. Since the draft includes everything, I used
that as the base document. The differences between the letter and the draft, which are
included in this draft, are as follows:

1. In s. 343.305 (9) (a) (intro.), the letter left out the sentence added in the middle
of the new language that reads: “For cause, the court may order the production of those
statements before the hearing.” That same sentence was left in the new language
added to s. 343.305 (9) (am) (intro.), which makes me think the association wanted to
include that language in both places.

2. The letter does not include the created language in s. 343.305 (9) (a) 4m. and (am)
4m., which requires that the notice of intent to revoke the person’s operating privilege
include language telling the party that neither party has the right to prehearing
discovery.

Robert P. Nelson
Senior Legislative Attorney

267-7511
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AN ACT ...; relating to: the budget.

Analysis by the Legisla tive Reference Bureau
TRANSPORTATION

DRIVERS AND MOTOR VEHICLES

Under current law, if a person arrested for driving or operating a motor vehicle
while under the influence of an intoxicant (OWI) refuses to take a test to determine
the amount of alcohol in his or her blood or breath, the law enforcement officer who
requested the test takes possession of the person’s license. The law enforcement
officer then prepares a notice of intent to revoke the person’s operating privilege and
gives a copy of the notice to the person, to the circuit court and to the district attorney.
The notice informs the person of a number of items, including the right to request a
court hearing to contest the revocation. The Wisconsin court of appeals, in State v.
Schoepp, 204 Wis. 2d 266 (1996), held that a person who receives a notice of intent
to revoke the person’s operating privilege may utilize the full range of discovery
procedures under state law, including the use of depositions and interrogatories.

This bill prohibits either party’s use of discovery in these cases, except that at
the hearing, before a witness testifies, the person who refuses to take the test has the
right to receive a copy of any written or voice recorded statement of the witness. The
bill allows the court, for cause, to order the production of those statements before the
hearing. Under the bill, the notice of intent to revoke the person’s operating privilege
must inform the person that neither party has a right to discovery related to the
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refusal hearing other than the person’s right to receive a copy of any witness’ written
or voice recorded statement before the witness testifies at the hearing.

The people of the state of Mscoﬁsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 343.305 (9) (a) (intro.) of the statutes is amended to read:

343.305 (9) (a) (intro.) If a person refuses to take a test under sub. (3) (a), the
law enforcement officer shall immediately take possession of the person’s license and
prepare a notice of intent to fevoke, by court order under sub. (10), the person's
operating privilege. If the person was driving or operating a commercial motor
vehicle, the officer shall issue an out-of-service order to the person for the 24 hours
after the refusal and notify the department in the manner prescribed by the
department. The officer shall issue a copy of the notice of intent to revoke the
privilege to the person and submit or mail a copy with the person’s license to ‘the
circuit court for the county in which the arrest under sub. (3) (a) was made. The
officer shall also mail a copy of the notice of intent to revoke to the district attorney
for that county and the department. Neither party is entitled to prehearing
discovery, except that at the refusal hearing. before a witness testifies. written or
voice recorded statements of the witness, if any, shall be given to the defendant. For
cause, the court may order the production of those statements before the hearing.

This limit on discovery does not affect either party’s right to discovery unders. 971.23
related to any criminal prosecution. The notice of intent to revoke the person’s

operating privilege shall contain substantially all of the following information:
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SEcTION 3. 343.305 (9) (am) (intro.) of the statutes is amended to read:

343.305 (9) (am) (intro.) If a person driving or operating or on duty time with
respect to a commercial motor vehicle refuses a test under sub. (3) (am), the law
enforcement officer shall immediately take possession of the person’s license, issue
an out—of-service order to the person for the 24 hours after the refusal and notify the
department in the manner prescribed by the department, and prepare a notice of
intent to revoke, by court order under sub. (10), the person’s operating privilege. The
officer shall issue a copy of the notice of intent to revoke the privilege to the person
and submit or mail a copy with the person’s license to the circuit court for the county
in which the refusal is made. The officer shall also mail a copy of the notice of intent

to revoke to the district attorney for that county and the department. Neither party

is entitled to prehearing discovery. except that at the refusal hearing, before a
witness testifies, written or voice recorded statements of tﬁe witness, if any. shall be
given to the defendant. For cause, the court may order the production of those
statements before the hearing. This limit on discovery does not affect either party’s
right to discovery under s. 971.23 related to any criminal prosecution. The notice of

intent to revoke the person’s operating privilege shall contain substantially all of the

following information:
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SEcTION 9350. Initial applicability; transportation.

(1) IMPLIED CONSENT HEARINGS DISCOVER. The treatment of section 343.305 (9)
(a) (intro.) and 4m. and (am) (intro.) and 4m. of the statutes first applies to violations
committed on the effective date of this subsection.

(END)
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DRIVERS AND MOTOR VEHICLES

Under current law, if a person arrested for driving or operating a motor vehicle
while under the influence of an intoxicant (OWTI) refuses to take a test to determine
the amount of alcohol in his or her blood or breath, the law enforcement officer who
requested the test takes possession of the person’s license. The law enforcement
officer then prepares a notice of intent to revoke the person’s operating privilege and
gives a copy of the notice to the person, tothe circuit court and tothe disirict attorney.
The notice informs the person of a number of items, including the right to request a
court hearing to contest the revocation. The Wisconsin court of appeals, in State v.
Schoepp, 204 Wis. 2d 266 (1996), held that a person who receives a notice of intent
to revoke the person’s operating privilege may utilize the full range of discovery
procedures under state law, including the use of depositions and interrogatories.

This bill prohibits either party’s use of discovery in these cases, except that at
the hearing, before a witness testifies, the person who refuses to take the test hasthe
right to receive a copy of any written or voice recorded statement of the witness. The
bill allows the court, for cause, to.order the production of those statements before the

hearingjﬁﬁﬂéﬁﬁéfﬁﬁﬁ:{ﬁé notice of intent to revoke the person’s operating privilege

m’ﬁ's’(mform the person that neither Qapty“ffas a right to discovery related to the
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The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SecTioN 1. 343.305 (9) (a) (intro.) of the statutes is amended to read:

343.305 (9) (a) (intro.) If a person refuses to take a test under sub. (3) (a), the
law enforcement officer shall immediately take possession of the person’s license and
prepare a notice of intent to revoke, by court order under sub. (10), the person’s
operating privilege. If the person was driving or operating a commercial motor
vehicle, the officer shall issue an out—of—service order to the person for the 24 hours
after the refusal and notify the department in the manner prescribed by the
department. The officer shall issue a copy of the notice of intent to revoke the
privilege to the person and submit or mail a copy with the person’s license to the
circuit court for the county in which the arrest under sub. (3) (a) was made. The
officer shall also mail a copy of the notice of intent to revoke to the district attorney

for that county and the department. Neither party is entitled to prehearing
discovery, except that at the refusal hearing, before a witness testifies, written or

voice recorded statements of the witness, if any, shall be given o the defendant. F

cause, the court may order the production of those statements before the hearing.
This limit on discovery does not affect either party’s right to discovery unders. 971.23

related to any criminal prosecution. The notice of intent to revoke the person’s

operating privilege shall contain substantially all of the following information:

~—SECTION 2. 343.305 (9) (a) 4m. of éi;;‘gtgtages is created to vead: -~ -

343.305 (9) (a) 4m. That nelther party has a right t?p{;hearlng discovery |

related to thé refusal hearlng, except that at the hearlng,Pefom a witness tisilflfi//
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SECTION 8. 343.305 (9) (am) (intro.) of the statutes is amended to read:
343.305 (9) (am) (intro.) If a person driving or operating or on duty time with

respect to a commercial motor vehicle refuses a test under sub. (8) (am), the law

enforcement officer shall immediately take possession of the person’s license, issue
an out—of—service order to the person for the 24 hours after the refusal and notify the
department in the manner prescribed by the department, and prepare a notice of
intent to revoke, by court order under sub. (10), the person’s operating privilege. The
officer shall issue a copy of the notice of intent to revoke the privilege to the person
and submit or mail a copy with the person’s license to the circuit court for the county
in which the refusal is made. The officer shall also mail a copy of the notice of intent
to revoke to the district attorney for that county and the department. Neither party

is entitled to prehearing discovery, except that at the refusal hearing, before a

witness testifies, written or voice recorded statemen he witness, if any, shall be

given to the defendant. For cause, the court may order the production of those
statements before the hearing. This limit on discovery does not affect either party’s
right to discovery unders. 971.23 related to any criminal prosecution. The notice of

intent to revoke the person’s operating privilege shall contain substantially all of the

following information:

‘SECTION 4. 343.305 (9) (am) 4m. of the statutes is created ﬁo'reﬁad: .»
; 343.305 (9) (am) 4m. ’I:%at neither party has a right to prehearing @}iscé&re’ry
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rg;‘fated to the refusal hearil/lg, except thgj: at the hearing, ‘before a witness testiﬁes,

/ ﬁhe person has the right to receive a ¢opy of any writy@n or voice recorded statement
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SEcTION 9350. Initial applicability; transportation.

(1) IMPLIED CONSENT HEARINGS DISCOVER. The treatment of section 343.305 (9)

V,
(a) (intro.) and 4 ;and (am) (intro.) M of the statutes first applies to violations

committed on the effective date of this subsection.

(END)
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This draft removes the changes in the notice, as requested.

Robert P. Nelson
Senior Legislative Attorney
267-7511
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Analysis by the Legislative Reference Bureau
TRANSPORTATION

DRIVERS AND MOTOR VEIIICLES

Under current law, if a person arrested for driving or operating a motor vehicle
while under the influence of an intoxicant (OWI) refuses to take a test to determine
the amount of alcohol in his or her blood or breath, the law enforcement officer who
requested the test takes possession of the person’s license. The law enforcement
officer then prepares a notice of intent to revoke the person’s operating privilege and
gives a copy of the notice to the person, to the circuit court and tothe district attorney.
The notice informs the person of a number of items, including the right to request a
court hearing to contest the revocation. The Wisconsin court of appeals, in State v.
Schoepp, 204 Wis. 2d 266 (1996), held that a person who receives a notice of intent
to revoke the person’s operating privilege may utilize the full range of discovery
procedures under state law, including the use of depositions and interrogatories.

This bill prohibits either party’s use of discovery in these cases, except that at
the hearing, before a witness testifies, the person who refuses to take the test hasthe
right to receive a copy of any written or voice recorded statement of the witness. The
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bill allows the court, for cause, to order the production of those statements before the
hearing.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SEcTION 1. 343.305 (9) (a) (intro.) of the statutes is amended to read:

343.305 (9) (a) (intro.) If a person refuses to take a test under sub. (3) (a), the
law enforcement officer shall immediately take possession of the person’s license and
prepare a notice of intent to revoke, by court order under sub. (10), the person’s
operating privilege. If the person was driving or operating a commercial motor
vehicle, the officer shall issue an out—of-service order to the person for the 24 hours
after the refusal and notify the department in the manner prescribed by the
department. The officer shall issue a copy of the notice of intent to revoke the
privilege to the person and submit or mail a copy with the person’s license to the
circuit court for the county in which the arrest under sub. (3) (a) was made. The
officer shall also mail a copy of the notice of intent to revoke to the district attorney
for that county and the department. Neither party is entitled to prehearing
discovery, except that at the refusal hearing, before a witness testifies, written or
WMM&
cause, the court may order the production of those statements before the hearing.
This limit on discovery does not affect either party’s right to discovery unders. 971.23
related to any criminal prosecution. The notice of intent to revoke the person’s

operating privilege shall contain substantially all of the following information:
SECTION 2. 343.305 (9) (am) (intro.) of the statutes is amended to read:
343.305 (9) (am) (intro.) If a person driving or operating or on duty time with

respect to a commercial motor vehicle refuses a test under sub. (3) (am), the law



= W N

© 0 3 O ot

10
11
12
13
14
15
16
17
18
19

20

1999 — 2000 Legislature ~3- e

enforcement officer shall immediately take possession of the person’s license, issue
an out—of—service order to the person for the 24 hours after the refusal and notify the
department in the manner prescribed by the department, and prepare a notice of
intent to revoke, by court order under sub. (10), the person’s operating privilege. The
officer shall issue a copy of the notice of intent to revoke the privilege to the person
and submit or mail a copy with the person’s license to the circuit court for the county
in which the refusal is made. The officer shall also mail a copy of the notice of intent
to revoke to the district attorney for that county and the department. Neither party
is entitled to prehearing discovery, except that at the refusal ring, before a

witness testifies, written or voice recorded statements of the witness, if any, shall be
given to the defendant. For cause, the court may order the production of those

statements before the hearing. This limit on discovery does not affect either party's
right to discovery unders. 971.23 related to any criminal prosecution. The notice of
intent to revoke the person’s operating privilege shall contain substantially all of the
following information:

SECTION 9350. Initial applicability; transportation.

(1) IMPLIED CONSENT HEARINGS DISCOVER. The treatment of section 343.305 (9)
(a) (intro.) and (am) (intro.) of the statutes first applies to violations committed on
the effective date of this subsection. | |

(END)



