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‘Kennedy, Debora

From: ‘ Geisler, Jeffrey [jeffrey.geisler @ doa.state.wi.us]

Sent: Wednesday, December 02, 1998 3:31 PM

To: Miller, Steve

Cc: Kennedy, Debora

Subject: Geisler 1999-01 Statutory Language Drafting Request #6

t&alogis.doo ma-stats-amdmte.doc
Steve,

Attached are two documents.
One describes a proposal to "re-structure the relationship between the
[DHFS] Division of Health Care Financing and health care providers to create
a relationship that more closely resembles the private insurance model."
The other document is the proposed statutory change as drafted by DHFS
attorneys.

<<f&alegis.doc>>

<<ma-stats-amdmts.doc>>

| understand that the LRB has had a problem with opening Microsoft Word 97
files from DOA. If that happens here, please let me know ASAP and our tech
support staff will work with your IT people to fix this problem.

Thanks

Jeffrey A. Geisler

267-7980

DOA State Budget Office



DIVISION OF HEALTH CARE FINANCING (DHCF)
BUREAU OF HEALTH CARE PROGRAM INTEGRITY (BHCPI)

ISSUE: Proposed Statute and Rule Changes Regarding Health Care Fraud & Abuse

BACKGROUND: At the recent DHCF briefing for the DHFS Secretary on the Medicaid Audit Program,
Secretary Leean expressed interest in forwarding for consideration a package of statutory changes for
inclusion in the DHFS 1999-01 Biennial Budget Proposal (and subsequent Administrative Code revisions).
In response to that request, the Office of Legal Counsel and BHCPI drafted such revisions. The primary
intent of the revisions is to re-structure the relationship between DHCF and providers to create a
relationship that more closely resembles the private insurance model.

PROBLEM AREAS: The program currently encounters delays in securing the re-payment of monies
identified as uverpayments. The current system encourages appeals by dclaying the time of collection until
all appeals are concluded. In addition, the current administrative code grants rights to the providers that are
not required by federal or state law. These rights prevent the Department from taking necessary actions
until after the appeals process has been exhausted (admin. hearing , court appeals, judgement, etc...). These
proposed changes would reduce the time required to complete the recovery or exclusion process, and would
increase the program’s authority to include or exclude providers based on the quality of their performance.

PROPOSED REVISIONS:

1. Remave areas of due process not required by federal or state law, by restricting right to hearing.
2. Create state false claims act based on federal model.

3. Increase Department’s discretion in selecting and suspending providers, including the right to limit the
number of providers in any given benefit area.

Require payment of interest on amounts not paid by DHCF deadline.

Allow use of surety bonds in areas of potential or actual high fraud or abuse.

Require providers to immediately respond to requests for records.

Allow withholding of identified overpayments from provider’s tax refunds.

Permit exclusion of providers upon notice of guilty plea or guilty verdict.

Require pre-payments of overpayments prior to transfer of ownership.

10 Allow de-certification for failure to correct identified deficiencies.

11. Revise pre-payment and withholding criteria.

12. Allows Department to suspend provider’s ability to submit claims electronically.

e Nt

The proposed process would create four levels of issue identification:
Level One — Observation of program deficiency, no overpayment identified.
Level Two — Finding of Deficiency, overpayment identified and collected.

Level Three- Finding of Deficiency related to false claim, overpayment and penalty identified,
provider has right to hearing on penalty.

Level Four — Finding of Deficiency based on possible fraudulent conduct, provider referred to law
enforcement agencies.

DHCF/BHCPI/11-30-98



PROPOSED MA STATUTORY AMENDMENTS

49.,45(2)(a)9, 10, 11, 12, 13 and 14 are amended to read:

9. Periodically set forth conditions of participation and terms of reimbursement of

providers ir-a-contract-with-provider of service under this section.

10. a. Recover Af

improperly or erroneously paid, or overpayments to a provider either by offsetting or
adjusting amounts owed the provider under the program, crediting against a provider’s
future claims for reimbursement for other services or items furnished by the provider
under the program, or by requiring the provider to make direct payment to the

department or its fiscal intermediary.

. The department shall aff: the provider mpt o rtunity t

resent information and a nt to department staff regarding a recove

collection of the nt to be recovered pending that rtunity.
c.v If a provider fails to pay any part of a recovery under this subdivision
the deadline the ment, the provider shall interest on an

delinquent amount at the rate of one percent per month or fraction of a

month from the date of the overpayment.
11. a. Establish criteria for the certification of eligible providers of services

under this section Fitle XIX-of-the-secial-seeurity-act and, except as provided
in s. 49.48 , certify such-eligible providers who meet those criteria.

. The department may establish certification criteria that limit the

number of providers of particular services, or that limit the amount of




rovider m se rovide particular services to medical assistance

resources are us ertifi roviders.

12. Decertify ersuspend under this subdivision a provider from the medical assistance
program, if aftér giving reasonable notice and opportunity for hearing, the department
finds that the provider has violated federal or state law or administrative rule and the
sueh violations are by law, regulation or rule grounds for decertification er-suspensien,

and suspend the provider pending hearing if the department includes in its
decertification notice findings that the provider’s continued participation pending hearing

Is likely to lead to the irretrievable loss of public funds and is not necessary to provide

adequate access to services to recipients. No payment may be made under the medical
assistance program with respect to any service or item furnished by the provider
subsequent to decertification or during the period of suspension.

13. Impose additional sanctions for noncompliance with the conditions of participation

and terms of reimbursement previder-agreements under subd. 9. or certification criteria

established under subd. 11.

49.45(2)(b)6 is created to read:



By rule require each provider in a provider type that has demonstrated
significant potential for fraud or abuse to file with the department a surety
bond in a reasonable amount. The bond must be payable to the department
to compensate the department for damages resulting from recoveries,
forfeitures or fines imposed in connection with a false claim or statement
under sub. (3m) or an act of fraud or abuse committed by the provider under

the medical assistance program. [This is based on a Texas statute that reads

almost identically.]

49.45(3)(f)3. is amended to read:
Contractors under sub. (2) (b) shall maintain records as required by the department for
audit purposes. Contractors shall provide the department access to the records

immediately upon request of the department, and the department may audit the

records.

49.45(3)(g) is amended to read:

(g) The secretary may appoint personnel to audit or investigate and report to the
department on any matter involving violations or complaints alleging violations of laws,
regulations, or rules applicable to Title XIX of the federal social security act or the
medical assistance program and to perform any sueh investigations or audits as are
required to verify the actual provision of services or items available under the medical
assistance program and the appropriateness and accuracy of claims for reimbursement
submitted by providers participating in the program. Department employes appointed by

the secretary under this paragraph shall be issued and shall possess at all times during



which they are performing their investigatory or audit functions under this section
identification signed by the secretary which specifically designates the bearer as
possessing the authorization to conduct medical assistance investigations or audits.
Pursuant to the request of a designated person and ﬁpon presentation of that person’s
authorization, providers and recipients immediately shall accord that steh person access
to any provider personnel, records, books, recipient medical records, documents or
other Information needed. Authorized employes shall have authority to hold hearings,
administer oaths, take testimony and perform all other duties necessary to bring the

sueh matter before the department for final adjudication and determination.

49.45(3)(h) is amended to read:




—3: The failure or refusal of a provider to immediately accord department auditors or

investigators access to any provider personnel, records, books, recipient medical

records, documents or other information needed persen-to-purge-himself-or-herself-of

w shall constitute

grounds for decertification or suspension of that provider persen from participation in
the medical assistance program and no payment may be made for services rendered by

that provider persen subsequent to decertification or during the period of suspension.

49.45(3m) is created to read:
[title] Administrative Remedies for False Claims and Statements.
(a) Definitions. As used in this subsection:

1. “Knows or has reason to know” means that a provider has actual
knowledge that a claim or statement is false, fictitious, or fraudulent, acts in
deliberate ignorance of the truth or falsity of the claim or statement or acts in
reckless disregard of the truth or falsity of the claim or statement, and no
proof of specific intent to defraud is required.

2. “Claim” means any request submitted by a provider of medical
assistance for reimbursement for services or items purportedly furnished by
the provider under the medical assistance program.

3. “Statement” means any representation, certification, affirmation,
document, record, or accounting or bookkeeping entry made with respectto a
claim or to obtain the approval or payment of a claim.

(b) 1. No provider may submit or cause to be submitted a claim if the

provider knows or has reason to know any of the following about the claim:



a. The claim is false, fictitious, or fraudulent.

b. The claim includes or is supported by any written statement which
asserts a material fact which is false, fictitious, or fraudulent.

¢. The claim includes or is supported by any written statement that omits
a material fact, is false, fictitious, or fraudulent as a result of the omission
and is a statement in which the provider has a duty to include the material
fact.

d. The claim is for payment for the provision 6f services or items which the
provider has not provided as claimed.

2. No provider may make or cause to be made a written statement that
contains or is accompanied by an express certification or affirmation of the
truthfulness and accuracy of its contents if the provider knows or has reason
to know either of the following:

a. The written statement asserts a material fact which is false, fictitious,
or fraudulent.

b. The written statement omits a material fact, is false, fictitious, or
fraudulent as a result of that omission and is a statement in which the
provider has a duty to include the material fact.

(<) In addition to any recovery under sub. (2)(a)10 and any other remedy
that may be provided by law, the department may impose against any
provider that violates paragraph (b) either or both of the following:

1. An administrative forfeiture of not more than [$ 5,000] for each

statement or claim.



2. In the case of a claim that violates par. (b)1, an assessment, in lieu of
damages sustained by the department because of the claim, of not more than
twice the amount of the claim, or the portion of the claim, which is
determined to be in violation of par. (b)1.

(d) The department shall transmit to the Attorney General a written notice of
the intention of the department to impose an administrative forfeiture or
assessment under this subsection. The notice shall include the department’s
reasons for imposing the administrative forfeiture or assessment, a summary
of the evidence which supports the action, a description of the claims or
statements for which liability is alleged, an estimate of the amount of money
claimed in violation of this subsection and a statement of any exculpatory or
mitigating circumstances which may relate to the claims or statements.
within [90] days after receipt of a notice under this paragraph the Attorney
General either_approve or disapprove the i.mposition of the administrative
forfeiture or assessment. In any case in which the action is disapproved, the
Attorney General shall give reasons for the disapproval. The department may
impose an administrative forfeiture or assessment under this paragraph only

if the Attorney General approves the action.

(e) The department shall send a notice to a provider alleged to be liable under
this subsection specifying the allegations of liability and the amount of any
administrative forfeiture or assessment to be imposed against the provider
and giving the provider notice of the right to request a hearing. The provider
may request a hearing within 30 days after receiving ‘notice under this

paragraph by serving on the department and the division of hearings and



appeals a written request for hearing. The hearing shall be conducted as a
class 2 contested case hearing under ch. 227.
(f) The Attorney General shall be responsible for judicial enforcement of any
administrative forfeiture or assessment imposed pursuant to the provisions of
this subsection. Any administrative forfeiture or assessment which has
become final pursuant to this subsection may be recovered in a civil action
brought by the Attorney General. In any action, no matter that was raised or
that could have been raised in a hearing under paragraph (e) may be raised
as a defense, and the determination of liability and the determination of
amounts of pe.nalties and assessments shall not be subject to review. In
addition to the remedy provided in this paragraph, the amount of any
administrative forfeiture or assessment which has become final under this
subsection may also be collected by recoupment against future claims
submitted by the provider.
(g) For purposes of this subsection, all of the following apply:

1. Each claim form constitutes a separate claim.

2. Each representation, certification, affirmation, document, record, or
accounting or bookkeeping entry constitutes a separate statement.

3. A claim is subject to this subsection regardless of whether the claim is .
actually paid. ’

4. A claim is considered made when it is received by the fiscal agent.

5. Except as provided In subd. 6, a statement is considered made when it is

received by the fiscal agent.



6. Notwithstanding subd. 5, a document, record, accounting or bookkeeping
entry or other statement that is not submitted to the fiscal agent but is
retained by the provider to support a claim, is considered made when it is

entered in the provider’s books, files or other records.

49.45(13) is amended to read:

Financial reports. (a) The department may require service providers to prepare and
submit cost reports or financial reports for purposes of rate certification under Title XIX,
cost verification, fee schedule determination or research and study purposes. These
financial reports may include independently audited financial statements which shall
include balance sheets and statements of revenues and expenses. The department may
withhold reimbursement or may decrease or not increase reimbursement rates if a

provider does not submit the reports required under this paragraph within the period

specified by the department or if the costs on which the reimbursement rates are based
cannot be verified from the provider’s cost or financial reports er-recerds-from-which-the
reports-are-derived.

(b) In addition to the remedies specified under par. (a), the Fhe department may

require any provider who fails to submit a cost report or financial report under par. (a)

within the perlod specified by the department to forfeit not less than $10 nor more than
$100 for each day the provider fails to submit the report. If a provider wishes to contest
a forfeiture imposed by the department under this paragraph, the provider shall, within
10 days after receipt of notice of the forfeiture, notify the department in writing of its
request for hearing under s. 227.44.



49,45(21) Is amended to read:

Transfer of business, liability for repayments. (a) If any provider liable for repayment of
improper or erroneous payments or overpayments under ss. 49.43 to 49.497 desires to
sell or otherwise transfer selis-er-etherwise-transfers ownership of his or her business or
all or substantially all of the assets of the business, the transferor and transferee are
each liable for the repayment. Prior to final transfer, the transferee and transferor are is

responsible for contacting the department and ascertaining the extent of any liability if

the-transferor-istiable under this paragraph.

(b) No ¥-a transfer may occur if eeeurs-and the applicable amount under par. (a) has
not been repaid;-the-department-may-proceed-against-either-the-transferor-or-the

the-transferee-shall-pay-the-ameuntin-full: Upon failure to comply, the department may
bring an action to compel payment—If-a-transferer-fails-to-pay-within-90-days-after

receiving-netice-from-the-department-the-department-may or proceed under sub. (2)
(a) 12 or both.

(c) The department may enforce this subsection within 4 years following a transfer.

(d) This subsection supersedes any provision of chs. 180 , 181 and 185.

49.85(2)(a) is amended to read:

At least annually, the department of health and family services shall certify to
the departmenf of revenue the amounts that, based on the notifications
received under sub. (1) and on other information received by the department
of health and family services, the department of health and family services

has determined that it may recover under s. 49.45(2 10 or 49.497 , except

10



that the department of health and family services may not certify an amount
under this subsection unless it has met the notice requirements under sub.
(3) and unless its determination has either not been appealed or is no longer

under appeal.

49.85(3)(a)1. is amended to read:

Inform the person that the department of health and family services intends
to certify to the department of revenue an amount that the department of
health and family services has determined to be due under s. 49.45(2)(a)10

or 49.497, for setoff from any state tax refund that may be due the person.

71.93(1)(a)3. is amended to read:
An amount that the department of health and family services may recover

under s. 49.45(2 r 49.497, if the department of health and family

services has certified the amount under s. 49.85.

227.01(13)(zu) and (zv) are created to read:

(zu) Sets forth conditions of participation and terms of reimbursement of providers of

service under section 49.45(2)(a)9.

(zv) Establishes guidelines for the medical determination whether to grant prior

authorization for medical assistance coverage of services under s. 49.46 or 49.47.

11
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DOA.......Geisler — Medical assistance services provider fraud and abuse
changes
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NS
AN ACT(.: relating to: the budget.

Analysis by the Legislative Reference Bureau
HEALTH AND HUMAN SERVICES

PUBLIC ASSISTANCE

Under current law under the medical assistance (MA) program, the
department of health and family services (DHFS) certifies persons or facilities that
meet certain criteria as providers and pays for services and items that MA recipients
receive from the providers. Currently, DHFS is authorized or required to enforce
numerous sanctions against providers who fail to comply with requirements under
the MA program or to whom MA payments have been improperly or erroneously ./
made or overpayments have been made. Currently, prohibifgﬁns exist against fraud
in applications for, rights to and conversion of MA benefits or payments. These
prohibitions are punishable by fines and imprisonment.

This bill prohibits MA providers from submitting false claims and false
statements that accompany the claims for payment of services or items that the
provider furnishes under the MA program. The bill permits DHES to-assess
forfeitures for violations of the prohibitions and to impose a surehiarge on a forfeiture
that is assessed. Further, the bill cstablishes notice-and hearing requirements for
providers to contest assessment of a forfeiture gas,forfeiture and surcharge payment
requirements, and permits the attorney general to bring an action to collect
outstanding forfeitures and surcharges.
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The bill authprizes DHF'S to require certain MA proyiders, as a condition of
certification, to fil¢ with DIIF'S a surety bond, payable to DHFS, under terms and
in an amount WX specified by DHFS by rule, that would reasonably contribute to
DHFS’ costs to pursue recovery of overpayments or to investigate and pursue
allegations of false claims or statements. Providers who are required to file the
surety bonds are those who provide MA services, as specified by DHFS by rule, for
which providers have demonstrated significant potential to violate fraud
prohibitions, to require recovery of overpayments or to need certain additional
sanctions.

The bill authorizes DHFS, if it first makes specified findings, to prescribe MA
provider certification criteria that limit the number of providers of particular
services or that limit the amount of resources, including employes and equipment,
that a certified provider may use to provide MA services and items.

The bill changes numerous provisions relating to procedures for the recovery
by DHFS of improper or erroneous MA payments or overpayments, including all of __— A
the following: AT /@W

1. idlidg reasongble notice and hearing opportunity requirements and,
instead, requining DHFS fa}[bromptly afford an opportunity for a provider to present
information and argument, but permitting DHFS to_collect the amount to be
recovered pending that opportunity. A\@

2. Espablishing a deadline for payment of recoveries and ¥ ayment of
interest on delinquent amountg/, (5 vequited ) (fisestobilialu
/ The bill authorizes DHFS/if certain crileria are met, to suspend certification
for a provider pending a hearing on whether the provider has violated federal or state
laws.

The bill authorizes DHFS to prescribe conditions of MA participation and
reimbursement terms and to impose additional sanctions for noncompliance. Also,
the bill requires immediate access, upon request by DHFS, to provider records and
specifies that a provider’s failure to provide access constitutes grounds for
decertification. Lastly, the bill voids a sale of ownership of a business by a MA
provider if the provider was liable for repayment of improper or erroneous payments

or overpayments.
For further information see the state and local fiscal estimate, which will be

printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 49.45 (2) (a) 9. of the statutes is amended to read:
49.45 (2) (a) 9. Periodically set-forth prescribe conditions of participation and
terms of reimbursement in-a-contract-with-previder of service under this section.

History: 1971 c. 40's. 93; 1971 c. 42, 125; 1971 c. 213 5. 5; 1971 ¢. 215, 217, 307; 1973 c. 62, 90, 147; 1973 c. 333 ss. 106g, 106h, 106%, 201w; 1975 ¢. 39; 1975 ¢. 223 5.
28: 1975 c. 224 s5. 54h, 56 to 59m; 1975 c. 383 5. 4; 1975 c. 411; 1977 ¢. 29, 418; 1979 c. 34 5. 837f to 838, 2102 (20) (a); 1979 c. 102, 177, 221, 355; 1981 c. 20 ss. 839 to
854, 2202 (20) (t); 1981 c. 93, 317; 1983 a. 27 ss. 1046 to 1062m, 2200 (42); 1983 a. 245, 447, 527; 1985 a. 29 ss. 1026m to 1031d, 3200 (23), (56), 3202 (27); 1985 a. 120,
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176, 269; 1985 a. 332 ss. 91, 251 (5), 253; 1985 a. 340; 1987 a. 27 ss. 989r to 1000s, 2247, 3202 (24); 1987 a. 186, 307, 339, 399; 1987 a. 403 5. 256; 1987 a. 413; 1989 a. 6;
1989 a. 31 ss. 1402 to 1452, 2909g, 2909i; 1989 a. 107, 173, 310, 336, 351, 359; 1991 a. 22, 39, 80, 250, 269, 315, 316; 1993 a. 16 ss. 1362g to 1403, 3883; 1993 a. 27, 107,
112, 183, 212, 246, 269, 335, 356, 437, 446, 469; 1995 a. 20; 1995 a. 27 ss. 2947 to 3002r, 7299, 9126 (19), 9130 (4), 9145 (1); 1995 a. 191, 216, 225, 289, 303, 398, 417, 457;
1997 a. 3, 13,27, 114, 175, 191, 237, 252, 293.

SECTION 2. 49.45 (2) (a) 10. of the statutes is renumbered 49.45 (2) (a) 10. a. and
amended to read:

49.45(2) (a) 10. a.

Recover moncey improperly or erroneously paid, or overpayments to a provider either
by offsetting or adjusting amounts owed the provider under the program, crediting
against a provider’s future claims for reimbursement for other services or items
furnished by the provider under the program;erby or requiring the provider to make

direct payment to the department or its fiscal intermediary.

History: 1971 c. 40s. 93; 1971 c. 42, 125; 1971 c. 213 5. 5; 1971 c. 215, 217, 307; 1973 c. 62, 90, 147; 1973 c. 333 ss. 106g, 106h, 106j, 201w; 1975 c. 39; 1975 ¢. 223 5.
28; 1975 c. 224 ss. 54h, 56 to 59m; 1975 c. 383 5. 4; 1975 ¢, 411; 1977 c. 29, 418; 1979 c. 34 ss. 837f to 838, 2102 (20) (a); 1979 ¢. 102, 177, 221, 355; 1981 c. 20 ss. 839 to
854, 2202 (20) (r); 1981 c. 93, 317; 1983 a. 27 55, 1046 to 1062m, 2200 (42); 1983 a. 245, 447, 527; 1985 a. 29 ss. 1026m to 10314, 3200 (23), (56), 3202 (27); 1985 a. 120,
176, 269; 1985 a. 332 ss. 91, 251 (5), 253; 1985 a. 340; 1987 a. 27 ss. 989r to 1000s, 2247, 3202 (24); 1987 a. 186, 307, 339, 399; 1987 a. 403 5. 256; 1987 a. 413; 1989 a. 6;
1989 a. 31 ss. 1402 to 1452¢, 2909¢, 2909i; 1989 a, 107, 173, 310, 336, 351, 359; 1991 a. 22, 39, 80, 250, 269, 315, 316; 1993 a. 16 ss. 1362¢ to 1403, 3883; 1993 a. 27, 107,
112, 183, 212, 246, 269, 335, 356, 437, 446, 469; 1995 a. 20; 1995 a. 27 s5. 2947 (o 30021, 7299, 9126 (19), Y130 (4), 9145 (1); 1995 a. 191, 216, 225, 289, 303, 398, 417, 457;

1997 a. 3, 13, 27, 114, 175, 191, 237, 252, 293.

SECTION 3. 49.45 (2) (a) 10. b. of the statutes is created to read:
49.45 (2) (a) 10. b. Promptly afford the provider an opportunity to present

v
information and argument regarding a recovery imposed under this subdivision, but

the Tme T

/ need not stay collection of the amount to be recovered pending that opportunity.

SECTION 4. 49.45 (2) (a) 10. c. of the statutes is created to read:

49.45 (2) (a) 10. c. Establish a deadline for payment of a recovery imposed under
this subdivision and, if a provider fails to pay all of the amount to be recovered by the
deadline, require payment by the provider of interest on any delinquent amount at
the rate of 1% per month or fraction of a month from the date of the overpayment.

SECTION 5. 49.45 (2) (a) 11. of the statutes is amended to read:

49.45 (2) (a) 11. Establish criteria for the certification of eligible providers of
services-under Title XIX of the social security-act medical assistance and, except as
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1 provided in par. (b) 6. and 7. and s. 49.48, certify sueh-eligible providers who meet .

2 the criteria.

History: 1971 c. 405, 93; 1971 c. 42, 125; 1971 ¢. 213 5. 5; 1971 c. 215, 217, 307; 1973 c. 62, 90, 147; 1973 c. 333 ss. 106g, 106h, 106j, 201w; 1975 c. 39; 1975 ¢. 223 5.
28; 1975 ¢. 224 ss. 54h, 56 to 59m; 1975 c. 383 5. 4; 1975 c. 411; 1977 c. 29, 418; 1979 c. 34 ss. 8371 to 838, 2102 (20) (a); 1979 c. 102, 177, 221, 355; 1981 c. 20 ss. 839 to
854, 2202 (20) (r); 1981 c. 93, 317; 1983 a. 27 ss. 1046 to 1062m, 2200 (42); 1983 a. 245, 447, 527, 1985 a. 29 ss. 1026m to 1031d, 3200 (23), (56), 3202 (27); 1985 a. 120,
176, 269; 1985 a. 332 ss. 91, 251 (5), 253; 1985 a. 340; 1987 a. 27 s5. 989r to 1000s, 2247, 3202 (24); 1987 a. 186, 307, 339, 399; 1987 a. 403 s. 256; 1987 a. 413; 1989 a. 6;
1989 a. 31 ss. 1402 to 1452g, 2909g, 2909i; 1989 a. 107, 173, 310, 336, 351, 359; 1991 a. 22, 39, 80, 250, 269, 315, 316; 1993 a. 16 ss5. 1362g to 1403, 3883; 1993 a. 27, 107,
112, 183, 212, 246, 269, 335, 356, 437, 446, 469; 1995 a. 20; 1995 a. 27 ss. 2947 to 3002r, 7299, 9126 (19), 9130 (4), 9145 (1); 1995 a. 191, 216, 225, 289, 303, 398, 417, 457;
1997 a. 3, 13, 27, 114, 175, 191, 237, 252, 293

SECTION 6. 49.45 (2) (a) 12. of the statutes is amended to read:

49.45 (2) (a) 12. Decertify er-suspend-under-this-subdivisien a provider from
the medical assistance program, if after giving reasonable notice and opportunity for
hearing\{-{the department finds that the provider has violated a federal statute or
regulation or a state law s:ca_tuﬁ or administrative rule and such-dolations-are the

violation is by law statute, regulation or rule grounds for decertification or

0w o N P o o~ w

suspension. The department shall suspend the provider pending the hearing under
10 this subdivision if the department includes in its decertification notice findings that

11 the provider’s continued participation in the medical assistance program pending
12 hearing is likely to lead to the irretrievable loss of public funds and is unnecessary
13 to provide adequate access to services to medical assistance recipients. No payment

14 may be made under the medical assistance program with respect to any service or
15 item furnished by the provider subsequent to decertification or during the period of
16 suspension.

History:s 1071 c, 40 ¢, 3; 1071 c. 42, 125; 1071 o. 213 5. §: 1071 o 215, 217, 307; 1973 c. 62. 90. 147; 1973 c. 333 ss. 106g. 106h. 106i, 201w: 1975 ¢, 39; 1975 c. 223 s.
28; 1975 c. 224 ss. 54h, 56 to 59m; 1975 c. 383 5. 4; 1975 c. 411; 1977 c. 29, 418; 1979 c. 34 ss. 837f to 838, 2102 (20) (a); 1979 ¢. 102, 177, 221, 355; 1981 c. 20 ss. 839 to
854, 2202 (20) (r); 1981 c. 93, 317; 1983 a. 27 ss. 1046 to 1062m, 2200 (42); 1983 a. 245, 447, 527; 1985 a. 29 ss. 1026m to 1031d, 3200 (23), (56), 3202 (27); 1985 a, 120,
176, 269: 1985 a. 332 s5. 91, 251 (5), 253; 1985 a. 340; 1987 a. 27 ss. 989r to 1000s, 2247, 3202 (24); 1987 a. 186, 307, 339, 399; 1987 a. 403 5. 256; 1987 a. 413, 1989 a. 6;
1989 a. 31 ss. 1402 to 1452g, 2909g, 2909i; 1989 a. 107, 173, 310, 336, 351, 359; 1991 a. 22, 39, 80, 250, 269, 315, 316; 1993 a. 16 ss. 1362g to 1403, 3883; 1993 a. 27, 107,
112, 183, 212, 246, 269, 335, 356, 437, 446, 469; 1995 a, 20; 1995 a. 27 s5. 2947 to 3002r, 7299, 9126 (19), 9130 (4), 9145 (1); 1995 a. 191, 216, 225, 289, 303, 398, 417, 457;
1997 a. 3, 13, 27, 114, 175, 191, 237, 252, 293.

17 SECTION 7. 49.45 (2) (a) 13. of the statutes is amended to read:

18 49.45 (2) (a) 13. Tmpose additional sanctions for noncompliance with the

19 conditions of participation and terms of provider-agreements reimbursement under
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History: 1971 c. 405, 93; 1971 c. 42, 125; 1971 c. 213 5. 5; 1971 c. 215, 217, 307, 1973 c. 62, 90, 147, 1973 c. 333 ss. 106g, 106h, 106, 201w; 1975 c. 39; 1975 ¢. 223 5.
28; 1975 c. 224 ss. 54h, 56 to 59m; 1975 c. 383 s. 4; 1975 c. 411; 1977 c. 29, 418; 1979 c. 34 ss. 837f to 838, 2102 (20) (a); 1979 c. 102, 177, 221, 355; 1981 c. 20 ss. 839 to
854, 2202 (20) (r); 1981 <. 93, 317; 1983 a. 27 ss. 1046 to 1062m, 2200 (42); 1983 a, 245, 447, 527, 1985 a. 29 ss. 1026m to 1031d, 3200 (23), (56), 3202 (27); 1985 a. 120,
176, 269; 1985 a. 332 ss. 91, 251 (5), 253; 1985 a. 340; 1987 a. 27 ss. 989r to 1000s, 2247, 3202 (24); 1987 a. 186, 307, 339, 399; 1987 a. 403 5. 256; 1987 a. 413; 1989 a. 6;
1989 a. 31 ss. 1402 to 1452g, 2909g, 2909i; 1989 a. 107, 173, 310, 336, 351, 359; 1991 a. 22, 39, 80, 250, 269, 315, 316; 1993 a. 16 ss. 1362g to 1403, 3883; 1993 a. 27, 107,
112, 183, 212, 246, 269, 335, 356, 437, 446, 469; 1995 a. 20; 1995 a. 27 ss. 2947 to 3002r, 7299, 9126 (19), 9130 (4), 9145 (1); 1995 a. 191, 216, 225, 289, 303, 398, 417, 457;
1997 a. 3,13, 27, 114, 175, 191, 237, 252,

SECTION 8. 291:;;9.45 (2) (b) 6.‘{)f the statutes is created to read:

49.45 (2) (b) 6. Prescribe criteria for certification of providers of medical
assistance that limit the number of providers of particular services or that limit the
amount of resources, including employes and equipment, that a certified provider
may use to provide particular services to medical assistance recipients, if the
department finds all of the following:

a. That existing certified providers and resources provide services that are
adequate in quality and amount to meet the need of medical assistance recipients for
the particular services.

b. That the potential for medical assistance fraud or abuse exists if additional
providers are certified or additional resources are used by certified providers.

SECTION 9 49.45 (2) (b) 7. of the statutes is created to read:

49.45 (2) (b) 7. Require, as a condition of certification under par. (a) 11l.,/a
provider, as specified in this subdivision, to file with the department a surety bond
issued by a surety company licensed to do business in this state. Providers subject
to this subdivision provide those services under medical assistance for which
providers have demonstrated significant potential to violate s. 49.489 (2()/or (37, 49.49
(1) (a), (2) (a) or (b), (3), (3m) (a), (3p), (4) (a) or (4m) (a), L require recovery under
par. (a) 10§>r to need additional sanctions under par. (a) 13.VThe surety bond shall

be payable to the department and in an amount that would reasonably contribute to

v
payment of the department’s costs to pursue recovery under par. (a) 10. or to
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investigate and pursue allegations of violations of s. 49.489 or 49.49. The
department shall promulgate rules under this subdivision that specify all of the
following:

a. Services under medical assistance for which providers have demonstrated
significant potential to violate s. 49.489 (@ or (3), 49.49 (1) (2, (2) (a5 or (b, (4, (3m)
(a)‘,/ (3p3[, 4) (afor (4m) (a'l/), to require recovery under par. (a) 10 or to need additional
sanctions under par. (a) 13.\/

b. The amount or amounts of the surety bonds.

c¢. Terms of the surety bond, including amounts, if any, without interest to be
refunded to the provider upon withdrawal or decertification from the medical
assistance program.

SECTION 10. 49.45 (3) (f) 8. of the statutes is amended to read:

49.45 (3) (f) 3. Contractors under sub. (2) (b) shall maintain records as required
by the department for audit purposes. Centractors Upon request of the department,

contractors shall immediately provide the department access to the records upen

x:equest-ef—t-he—depai:tmeﬂt,—aﬂd//q/ “which the department may audit the-recerds.

History: 1971 c. 40s. 93; 1971 c. 42, 125; 1971 ¢. 213 5. 5; 1971 ¢. 215, 217, 307; 1973 c. 62, 90, 147; 1973 c. 333 ss. 106g, 106h, 106j, 201w; 1975 c. 39; 1975 ¢. 223 5.
28; 1975 c. 224 55, 54h, 56 10 59m; 1975 c. 383 5. 4; 1975 ¢. 411; 1977 c. 29, 418; 1979 0. 34 s5. 837f to 838, 2102 (20) (a); 1979 e. 102, 177, 221, 355; 1981 ¢ 20 5s. 839 to
854, 2202 (20) (r); 1981 c. 93, 317; 1983 a. 27 ss. 1046 to 1062m, 2200 (42); 1983 a. 245, 447, 527, 1985 a. 29 ss. 1026m to 1031d, 3200 (23), (56), 3202 (27); 1985 a. 120,
176, 269; 1985 a. 332 ss. 91, 251 (5), 253; 1985 a. 340; 1987 a. 27 ss. 989r to 1000s, 2247, 3202 (24), 1987 a. 186, 307, 339, 399; 1987 a. 403 s. 256; 1987 a. 413; 1989 a. 6;
1989 a. 31 ss. 1402 to 1452g, 2909g, 2909i; 1989 a. 107, 173, 310, 336, 351, 359; 1991 a. 22, 39, 80, 250, 269, 315, 316; 1993 a. 16 ss. 1362g to 1403, 3883; 1993 a. 27, 107,
112, 183, 212, 246, 269, 335, 356, 437, 446, 469; 1995 a. 20; 1995 a. 27 ss. 2947 to 3002r, 7299, 9126 (19), 9130 (4), 9145 (1); 1995 a. 191, 216, 225, 289, 303, 398, 417, 457;
1997 a. 3. 13. 27. 114, 175, 191, 237, 252, 293.

SECTION 11. 49.45 (3) (g) of the statutes is amended to read:
49.45 (3) (g) The secretary may appeint authorize personnel to audit or
investigate and report to the department on any matter involving violations or

complaints alleging violations of laws statutes, regulations, or rules applicable to

perform @nvestigations or audits

provision of serv. or items availabl¢"under the medical assistance program and

the medical assistance program and to

are required to verify the actual
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the appropriateness and accuracy of claims for reimbursément submitted by
providers participating in the program.{Department employes appointed authorized
by the secretary under this paragraph shall be issuedjand shall possess at all times
during-which while they are performing their investigatory or aud)it functions under
this sectio identiﬁcatior;éig.ned by the secretar'§ i ﬁ speé?‘ically designates
the bearer as possessing the authorization to conduct medical assistance
investigations or audits. Pursuantte Under the request of a designated person and
upon presentation of that the person’s authorization, providers and medical
assistance recipients shall immediately accord such the person access to any
provider personnel, records, books;recipient-medical records; or documents or other
information needed. Under the written request of a designated person and upon

resentation of the person’s authorization, providers and recipients shall

immediately accord the person access to any needed patient health care records of
a recipient. Authorized employes shall-have—autherityte may hold hearings,
administer oaths, take testimony and perform all other duties necessary to bring

such the matter before the department for final adjudication and determination.

History: 1971 c. 40s. 93; 1971 c. 42, 125; 1971 c. 213 5. 5; 1971 ¢. 215, 217, 307; 1973 ¢. 62, 90, 147; 1973 ¢. 333 ss. 106g, 106h, 106§, 201w; 1975 c. 39; 1975 ¢. 223 s.
28; 1975 c. 224 53, 54h, 56 to 59m; 1975 c. 383 5. 4; 1975 c. 411; 1977 c. 29, 418; 1970 c. 34 ss. 837f to 838, 2102 (20) (a); 1979 c. 102, 177, 221. 355:; 1981 c. 20 ss. 839 to
854, 2202 (20) (r); 1981 c. 93, 317; 1983 a. 27 ss. 1046 to 1062m, 2200 (42); 1983 a. 245, 447, 527; 1985 a. 29 ss. 1026m to 1031d, 3200 (23), (56), 3202 (27); 1985 a. 120,
176, 269; 1985 a. 332 ss. 91, 251 (5), 253; 1985 a. 340; 1987 a. 27 ss. 989r to 1000s, 2247, 3202 (24); 1987 a. 186, 307, 339, 399; 1987 a. 403 s. 256; 1987 a. 413; 1989 a. 6;
1989 a. 31 ss. 1402 to 1452g, 2909g, 2909i; 1989 a. 107, 173, 310, 336, 351, 359; 1991 a. 22, 39, 80, 250, 269, 315, 316; 1993 a. 16 ss. 1362g to 1403, 3883; 1993 a. 27, 107,
112, 183, 212, 246, 269, 335, 356, 437, 446, 469; 1995 a. 20; 1995 a. 27 ss. 2947 to 3002, 7299, 9126 (19), 9130 (4), 9145 (1); 1995 a. 191, 216, 225, 289, 303, 398, 417, 457;
1997 a, 3, 13, 27, 114, 175, 191, 237, 252, 2

SECTION 12, 49.45 (3) (h) L. of the statutes is repealed.
SECTION 18. 49.45 (3) (h) 2. of the statutes is repealed.
SECTION 14. 49.45 (3) (h) 3. of the statutes is renumbered 49.45 (3) (h) and

&

amended to read:

49.45 (3) (h) The failure or refusal of a person-to-purge-himself or-herself-of

v
constitute provider immediately to accord department auditors under par. (f) 3. or
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investigators under par. (g) access to any provider personnel, records, books, patient
health care records of medical assistance recipients or documents or other

information requested constitutes grounds for decertification or suspension of that

= W N e

perseon the provider from participation in the medical assistance program and no

5 payment may be made for services rendered by that-persen-subsequent—to the
6 provider following decertification or during the period of suspension.

History: 1971 c. 40s. 93; 1971 ¢. 42, 125; 1971 c. 213 5. 5; 1971 ¢. 215, 217, 307; 1973 c. 62, 90, 147; 1973 c. 333 ss. 106g, 106h, 106j, 201w; 1975 c. 39; 1975¢.223s.
28; 1975 ¢. 224 ss. 54h, 56 to 59m; 1975 c. 383 5. 4; 1975 c. 411; 1977 c. 29, 418; 1979 c. 34 ss. 837 to 838, 2102 (20) (a); 1979 c. 102, 177, 221, 355; 1981 ¢. 20 ss. 839to
854, 2202 (20) (r); 1981 c. 93, 317; 1983 a. 27 ss. 1046 to 1062m, 2200 (42); 1983 a. 245, 447, 527; 1985 a. 29 ss. 1026m to 10314, 3200 (23), (56), 3202 (27); 1985 a. 120,
176, 269; 1985 a_ 332 ss. 91, 251 (5), 253; 1985 a. 340; 1987 a. 27 ss. 989r to 1000s, 2247, 3202 (24); 1987 a. 186, 307, 339, 399; 1987 a. 403 5. 256; 1987 a. 413; 1989 a. 6;
1989 a. 31 ss. 1402 to 1452, 2909g, 2909i; 1989 a. 107, 173, 310, 336, 351, 359; 1991 a. 22, 39, 80, 250, 269, 315, 316; 1993 a. 16 ss. 1362 to 1403, 3883; 1993 a. 27, 107,
112, 183, 212, 246, 260, 335, 356, 437, 446, 469; 1995 a. 20; 1995 a. 27 ss. 2947 to 3002r, 7299, 9126 (19), 9130 (4), 9145 (1); 1995 a. 191, 216, 225, 289, 303, 398, 417, 457;
1997 a. 3, 13, 27, 114, 175, 191, 237, 252, 293,

SECTION 15. 49.45 (13) (a) of the statutes is amended to read:
49.45 (13) (a) The department may require serviee providers to prepare and

submit cost reports or financial reports for purposes of rate certification under Title

, cost verification, fee schedule determination or

7
8
9
@ XIX of the federal gocial gecurity act

11 research and study purposes. These financial reports may include independently
@ audited financial statements which-shall-inelude [[including balance sheets and -
13 statements of revenues and expenses. The department may withhold

14 reimbursement or may decrease or not increase reimbursement rates if a provider
15 does not submit the reports required under this paragraph ‘/yzithin the period
16 specified by the department or if the costs on which the reimbursement rates are

17 based cannot be verified from the provider’s cost or financial reports er+ecerds-from

18 which-thereports-are-derived.

History: 1971 c. 40's. 93; 1971 c. 42, 125; 1971 c. 213 5. 5; 1971 ¢, 215, 217, 307, 1973 c. 62, 90, 147, 1973 c. 333 ss. 106g, 106h, 106}, 201w; 1975 c. 39; 1975 c. 223 5.
28: 1975 c. 224 s5. 54h, 56 to 59m; 1975 c. 383 5. 4; 1975 c. 411; 1977 c. 29, 418; 1979 c. 34 ss. 837f to 838, 2102 (20) (a); 1979 ¢. 102, 177, 221, 355; 1981 c. 20 ss. 839 to
854, 2202 (20) (r); 1981 c. 93, 317; 1983 a. 27 ss. 1046 to 1062m, 2200 (42); 1983 a. 245, 447, 527; 1985 a. 29 ss. 1026m to 1031d, 3200 (23), (56), 3202 (27); 1985 a. 120,
176, 269; 1085 a. 332 ss. 91, 251 (5), 753; 1085 a_340; 1987 a. 27 ss. 989r to 1000s, 2247, 3202 (24); 1987 a. 186, 307, 339, 399; 1987 a, 403 5. 256; 1987 a. 413; 1989 a. 6;
1989 a. 31 ss. 1402 to 1452g, 2909g, 2909i; 1989 a. 107, 173, 310, 336, 351, 359; 1991 a. 22, 39, 80, 250, 269, 315, 316; 1993 a, 16 ss. 1362g to 1403, 3883; 1993 a. 27, 10/,
112, 183, 212, 246, 269, 335, 356, 437, 446, 469; 1995 a. 20; 1995 a. 27 ss. 2947 to 30021, 7299, 9126 (19), 9130 (4), 9145 (1); 1995 a. 191, 216, 225, 289, 303, 398, 417, 457;
1997 a. 3, 13, 27, 114, 175, 191, 237, 252, 293.

93
19 SECTION 16. 49.45 (13) (b) of the statutes is amended to read:
20 49.45 (18) (b) The In addition to the remedies specified under par. (a), the

21 department may require any provider who fails to submit a cost report or financial
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report under par. (a) within the period specified by the department to forfeit not less
than $10 nor more than $100 for each day the provider fails to submit the report. A

rovi ontest the imposition of a forfeiture under this paragraph b
' v
submitting a written request for a hearing under s. 227.44 to the department within
v
10 days following the date on which the provider received notice of the forfeiture.

History: 1971 c. 40 5. 93; 1971 c. 42, 125; 1971 c. 213 5. 5; 1971 ¢. 215, 217, 307; 1973 c. 62, 90, 147; 1973 c. 333 ss. 106g, 106h, 106, 201w; 1975 ¢. 39; 1975 ¢. 223 5.
28: 1975 c. 224 ss. 54h, 56 to 59m; 1975 c. 383 5. 4; 1975 c. 411; 1977 c. 29, 418; 1979 c. 34 ss. 837f to 838, 2102 (20) (a); 1979 ¢. 102, 177, 221, 355; 1981 c. 20 s5. 839 to
854, 2202 (20) (r); 1981 ¢. 93, 317; 1983 a. 27 ss. 1046 to 1062m, 2200 (42); 1983 a. 245, 447, 527; 1985 a. 29 ss. 1026m to 1U31d, 3200 (23), (56), 3202 (27); 1985 a. 120,
176, 269; 1985 a. 332 ss. 91, 251 (5), 253; 1985 a. 340; 1987 a. 27 ss. 989r to 1000s, 2247, 3202 (24); 1987 a. 186, 307, 339, 399; 1987 a. 403 5. 256; 1987 a. 413; 1989 a. 6;
1989 a. 31 ss. 1402 to 1452g, 2909g, 2909i; 1989 a. 107, 173, 310, 336, 351, 359; 1991 a. 22, 39, 80, 250, 269, 315, 316; 1993 a. 16 ss. 1362g to 1403, 3883; 1993 a. 27, 107,
112, 183, 212, 246, 269, 335, 356, 437, 446, 469; 1995 a. 20; 1995 a. 27 ss. 2947 to 3002r, 7299, 9126 (19), 9130 (4), 9145 (1); 1995 a. 191, 216, 225, 289, 303, 398, 417, 457;
1997 a. 3, 13, 27, 114, 175, 191, 237, 252, 293.

SECTION 17. 49.45 (21) (a) of the statutes is amended to read:

49.45 (21) (a) If any provider liable for repayment of improper or erroneous
payments or overpayments under ss. 49.43 to 49.497 sells or otherwise transfers
ownership of his or her business or all or substantially all of the assets of the
business, the transferor and transferee are each liable for the repayment. Prior to
final transfer, the transferee is and transferor are responsible for contacting the
department and ascertaining if the-transferor-is-liable the extent of any liability

under this paragraph.

History: 1971 c. 40's. 93; 1971 ¢. 42, 125; 1971 c. 213 5. 5; 1971 c. 215, 217, 307; 1973 c. 62, 90, 147; 1973 c. 333 s5. 106g, 106h, 106j, 201w; 1975 c. 39; 1975 ¢. 223 .
28; 1975 c. 224 ss. 54h, 56 to 59m; 1975 c. 383 5. 4; 1975 c. 411; 1977 c. 29, 418; 1979 c. 34 ss. 837f to 838, 2102 (20) (a); 1979 ¢. 102, 177, 221, 355; 1981 c. 20 ss. 839 to
254, 2907 (20) (r); 1981 c. 93. 317: 1983 a. 27 ss. 1046 to 1062m. 2200 (42); 1983 a, 245, 447, 527; 1985 a. 29 ss. 1026m to 1031d, 3200 (23), (56), 3202 (27); 1985 a. 120,
176, 269; 1985 a. 332 ss. 91, 251 (5), 253; 1985 a. 340; 1987 a. 27 ss. 989r to 1000s, 2247, 3202 (24); 1987 2. 186, 307, 339, 399; 1987 a. 403 5. 256; 1987 a. 413; 1989 a. 6;
1989 a. 31 ss. 1402 to 1452g, 2909g, 2909i; 1989 a. 107, 173, 310, 336, 351, 359; 1991 a. 22, 39, 80, 250, 269, 315, 316; 1993 a. 16 ss. 1362g to 1403, 3883; 1993 a. 27, 107,
112, 183, 212, 246, 269, 335, 356, 437, 446, 469; 1995 a. 20; 1995 a. 27 ss. 2947 to 3002r, 7299, 9126 (19), 9130 (4), 9145 (1); 1995 a. 191, 216, 225, 289, 303, 398,417, 457,
1997 a. 3, 13, 27, 114, 175, 191, 237, 252, 293.

SECTION 18. 49.45 (21) (b) of the statutes is amended to read:
49.45 (21) (b) If a sale or other transfer specified in par. (a) occurs and the
applicable amount under par. (a) has not been repaid, the department-may proceed

against-either the-transferor-or-the-trans salcorothertransferisvoi%ré\_llithin

i : i : The department may brin,
shaﬂ—pay—the—ameuﬂtﬁkﬁ}u——Upeﬂ—faﬂum&eemﬂly—th?K_ p y g

an action to compel payment.—If-a-transferor failsto-pay within 90-days—after

0-d B or rocetrine notice from-the-departmentthe nsferororthe nsfe
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History: 1971 c. 40s.93; 1971 c. 42, 125; 1971 ¢. 213 5. 5; 1971 c. 215, 217, 307; 1973 c. 62, 90, 147; 1973 c. 333 ss. 106g, 106h, 106j, 201w; 1975 c. 39; 1975 ¢. 223 5.
28; 1975 c. 224 ss. 54h, 56 to 59m; 1975 c. 383 5. 4; 1975 c. 411; 1977 c. 29, 418; 1979 c. 34 ss. 837f to 838, 2102 (20) (a); 1979 c. 102, 177, 221, 355; 1981 c. 20 5. 839 to
854, 2202 (20) (r); 1981 c. 93, 317; 1983 a. 27 ss. 1046 to 1062m, 2200 (42); 1983 a. 245, 447, 527; 1985 a. 29 ss. 1026m to 1031d, 3200 (23), (56), 3202 (27); 1985 a. 120,
176, 269; 1985 a. 332 ss. 91, 251 (5), 253; 1985 a. 340; 1987 a. 27 ss. 989r to 1000s, 2247, 3202 (24); 1987 a. 186, 307, 339, 399; 1987 a. 403 5. 256; 1987 a. 413; 1989 2. 6;
1989 a. 31 ss. 1402 to 1452g, 2909g, 2909i; 1989 a. 107, 173, 310, 336, 351, 359; 1991 a. 22, 39, 80, 250, 269, 315, 316; 1993 a. 16 ss. 1362g to 1403, 3883; 1993 a. 27, 107,
112, 183, 212, 246, 269, 335, 356, 437, 446, 469; 1995 a. 20; 1995 a. 27 ss. 2947 to 3002r, 7299, 9126 (19), 9130 (4), 9145 (1); 1995 a. 191, 216, 225, 289, 303, 398, 417, 457;
1997 a. 3, 13, 27, 114, 175, 191, 237, 252, 293. :

SECTION 19. 49.489 of the statutes is created to read:

49.489 False claims or statements prohibited. (1) In this section: v

(a) “Claim” means a request submitted by a provider for payment for services
or items furnished by the provider under the medical assistance program.

(b) “Statement” means a representation, certification, affirmation, document,
record or accounting or bookkeeping entry made with respect to a claim or to obtain
approval or payment of a claim.

(2) No provider may submit a claim or cause a claim to be submitted if the
provider knows or should know any of the following:

X/@;f‘he claim is false.
\ /@ﬁ‘he claim includes or is supported by a written statement that asserts a
7 material fact that is false.
(c) 't‘he claim includes or is supported by a written statement that omits a

material fact that the provider has a duty to include and, by reason of the omission,

is false.
(8) No provider may make or cause to be made a written statement that

contains or is accompanied by an exprcss certification or affirmation of the
Iy

truthfulness and accuracy of the statement if the provider knows or should know any

of the following: TM

(a)/ The statement asserts a material fact that is false.
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(b) ',I(he statement omits a material fact that the provider has a duty to include
and, by reason of the omission, is false.

(4) For purposes of subs. (2) and (3), all of the following apply:

(a) Each claim form constitutes a separate claim.

(b) Each representation, certification, affirmation, document, record or
accounting or bookkeeping entry constitutes a separate statement.

(c) A claim is subject to this section regardless of whether the claim is actually
paid.

(d) A claim is considered to be made when it is received by the fiscal agent.

(e) Except as provided in par. (f), a statement is considered to be made when
it is received by the fiscal agent.

(f) A statement that is not submitted to a fiscal agent but is retained by the
provider to support a claim is considered to be made when it is entered in the
provider’s books, files or other records.

(5) Any person who violates sub. (2) or (8) may be required to forfeit not
more than $5,000 for each offense.

(6) If the department assesses a forfeiture under sub. (5) for a violation of sub.
(2), the department may impose on the violator, in addition to the forfeiture
sz a false claim surchargte/in an amount that is not more than 200% of the
amount of the claim in regard to which sub. (2) was found to have been violated.

(7) The department may dircctly assess a forfeiture provided for in sub. (5).
If the department determines that a forfeiture should be assessed for a particular
violation, the department shall send a notice of assessment to the alleged violator.

The notice shall specify the amount of the forfeiture assessed, the violationy the
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statute alleged to have been violated and shall inform the alleged violator of the right
to a hearing under sub. (8). Y,

(8) An alleged violator may contest an assessment of éorfeiture by sending,
within 30 days after receipt of the notice under sub. (7), a written request for hearing
under s. 227.44 to the division of hearings and appeals created under s. 15.103 (1).
The administrator of the division may designate a hearing examiner to preside over
the case and recommend a decision to the administrator under s. 227.46. The
decision of the administrator of the division shall be the final administrative
decision. The division shall commence the hearing within 30 days m
request for hearing and shall issue a final decision within 15 days after the close of
the hearing/. Proceedings before the division are governed by ch. 227. In any petition
for judicial review of a decision by the division, the party, other than the petitioner,
who was in the proceeding before the division shall be the named respondent.

(9) All forfeitures and false claim surcharges, if any, shall be paid to the
department within 10 days ﬁ/r-eceipt of notice of assessment or, if the forfeiture is
contested under sub. (8), within 10 days @’%ceipt of the final decision after
exhaustion of administrative review, unless the final decision is appealed. The
department shall remit éll forfeitures paid to the state treasurer for deposit in the
school fund. The department shall credit all false claims surcharges to the
appropriation account under s. 20.435 (1) (k}lg.

(10) The attorney general may bring an action in the name of the state to collect
any forfeiture or false claim surcharge imposed under this section if the forfeiture or
false claim surcharge has not been paid following thé exhaustion of all
administrative and judicial reviews. The only issue to be contested in any such action

is whether the forfeiture or false claim surcharge has been paid.
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SECTION 20. 49.85 (2) (a) of the statutes is amended to read:

49.85 (2) (a) At least annually, the department of health and family services
shall certify to the department of revenue the amounts that, based on the
notifications received under sub. (1) and on other information received by the
department of hcalth and family services, the department of health and family
services has determined that it may recover under s. 49.45 (2) (a) 10‘/= or 49.497, except
that the department of health and family services may not certify an amount under
this subsection unless it has met the notice requirements under sub. (3) and unless

its determination has either not been appealed or is no longer under appeal.

History: 1993 a. 437, 1995 a. 27 ss. 2143 to 2157, 3212, 9126 (19), 9130 (4); Stats. 1995 s. 49.85; 1995 a. 289; 1997 a. 3.

SECTION 21. 49.85 (3) (a) 1. of the statutes is amended to read:
49.85 (3) (a) 1. Inform the person that the department of health and family
services intends to certify to the department of revenue an amount that the

department of health and family services has determined to be due under s. 49.45

/ .
(2) (2) 10. or 49.497, for setoff from any state tax refund that may be due the person.

History: 1993 a. 437, 1995 a. 27 ss. 2143 to 2157, 3212, 9126 (19), 9130 (4); Stats. 1995 5. 49.85; 1995 a. 289; 1997 a. 3.

SECTION 22. 50.03 (13) (a) of the statutes is amended to read:

50.03 (13) (a) New license. Whenever ownership of a facility is transferred from
the person or persons named in the license to any other person or persons, the
transferee must obtain a new license. The license may be a probationary license.
Penalties under sub. (1) shall apply to violations of this subsection. The transferee
shall notify the department of the transfer, file an application under sub. (3) (b) and
apply for a new license at least 30 days prior Lo {inal transfer. Retention of any
interest required to be disclosed under sub. (3) (b) after transfer by any person who
held such an interest prior to transfer may constitute grounds for denial of a license

where violations of this subchapter for which notice had been given to the transferor
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are outstanding and uncorrected, if the department determines that effective control
over operation of the facility has not been transferred. If the transferor was a
provider under s. 49.43 (10), the transferee and transferor shall comply with s. 49.45
(21).

History: 1975 c. 413; 1977 ¢. 29, 170, 205, 272, 418, 447; 1979 c. 221; 1981 ¢. 20, 72, 121; 1981 c. 314 5. 146; 1985 a. 29 ss. 1058, 3202 (56) (a); 1985 a. 176; 1985 a. 182
5. 57; 1985 a. 332 5. 251 (1), (3); 1987 a. 27, 127, 399; 1989 a. 31, 359; 1991 a, 39, 221; 1993 a. 27, 112, 375, 491; 1995 u. 27 5. 3227 w 3232, 9126 (19), 1997 a. 27, 114,

SECTION 23. 71.93 (1) (a) 3. of the statutes is amended to read:
71.93 (1) (a) 3. An amount that the department of health and family services
v
may recover under s. 49.45 (2) (a) 10. or 49.497, if the department of health and

family services has certified the amount under s. 49.85.

History: 1987 a. 312; 1989 a. 31; 1993 a. 437; 1995 a. 27 ss. 3427 to 3429, 9126 (19), 9130 (4); 1995 a. 404; 1997 a. 3, 27.History: 1987 a. 312; 1989 a. 31; 1993 a. 437;
1995 a. 27 ss. 3427 10 3429, 9126 (19), 9130 (4); 1995 a. 404; 1997 a.

SECTION 24. 227.01 (13) (3z2171) of the statutes is created to read:

997.01 (18) (zL) Prescribes conditions of participation and terms of
reimbursement of providers under s. 49.45 (2) (a) 9.‘/

SECTION 9323. Initial applicability; health and family services.

(1) TRANSFERS BY LIABLE PROVIDERS OF MEDICAL ASSISTANCE. The treatment of
sections 49.45 (21) (a) gnd (bs/and 50.03 (13) (a‘)/of the statutes first applies to sales

or other transfers completed on the effective date of this subsection.

(2) FALSE CLAIMS OR STATEMENTS BY PROVIDERS OF MEDICAL ASSISTANCE. The

v
treatment of section 49.489 of the statutes first applies to violations of section 49.489
”gg ‘H‘l( S“"'-’hdf‘eﬁ )ﬁ
(2) or (3){that occur on the etfective date of this subsection. W s )
(8) DECERTIFICATION OR SUSPENSION OF PROVIDERS OF MEDICAL ASSISTANCE. The
, v )
treatment of section 49.45 (2) (a) 12. of the statutes first applies to violations of

federal statutes or regulations or state statutes or rules committed on the efleclive

date of this subsection.
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(4) SANCTIONS FOR NONCOMPLIANCE BY PROVIDERS OF MEDICAL ASSISTANCE. The
treatment of section 49.45 (2) (a) 13.‘/of the statutes first applies to instances of
noncompliance with conditions of participation or terms of reimbursement or
certification criteria that occur on the effective date of this subsection.

(END)
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DRAFTER’S NOTE LRBZ1098/1dn
FROM THE DAK...5.....
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v
To Jeff Geisler: \\
1. Please review my change tolanguage proposed for s. 49.45 (2) (a) 9.} The term “set
forth” seemed vague, if it is no longer being used in the context of terms of a specific

contract.

2. Note that I substituted “medical assistance” (a defined term) for “services under
this section” proposed for s. 49.45 (2) (a) 11., stats. If the intent here was for “this
section” to modify “certification”, it would appear to be redundant and therefore
unnecessary; if, however, the intent was to modify “services”, the language would be
inaccurate, since medical assistance services are provided under several sections in
addition to s. 49.45, stats. I deleted “services”, since the definition of “medical
assistance” under s. 49.43 (8), stats., makes it clear that items algo are provided.

3. Note that I created material proposed as s. 49.45 (2) (a) 11. b. instead as s. 49.45
(2) (b) 6."The material is proposed as a power, rather than a duty, of the department
and therefore is appropriate for location in s. 49.45 (2) (b), stats.

4. Because it is likely that certification as a provider of medical assistance confers
on the holder of the certification a property right, elimination of the due process rights
of written notice, a fair hearing and a written decision in s. 49.45 (2) (a) 14., stats., is
likely to be vulnerable to a challenge under article I, section ls,qff the Wisconsin
Constitution and the Fifth and Fourteenth Amendments of the United States
Constitution. I‘)"therefore ave not repealed the subdivision in this version of the draft.
I do not have time to research this issue. Please let me know what you want to do here.

5. Currently, s. 49.45 (3) (g), stats., requires that providers accord the department’s
investigator access to records, books, recipient medical records, documents or other
information needed “[Plursuant to the request of a designated person and upon
presentation of that person’s authorization§ .\t The requested language change adds
access to provider personnel to this paragraph and uses the same list in amending s.
49.45 (3) (h) 3., stats., to establish grounds for decertification or suspension of a
provider who fails or refuses to accord access. I have updated the term “recipient
medical records” to “patient health care records of medical assistance recipients” (see
s. 146.81 (4), stats.). However, I note that under s. 146.82, stats., personnel such as
those described in s. 49.45 (3) (g), stats., appear to be able to have access, without
informed consent, only under s. 146.82 (2) (a) 5., stats. This subdivision requires a
written request by a state governmental agency. It is unclear if s. 49.45 (3) (g), stats.,
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requires written or oral requests. I have therefore amended s. 49.45 (3) (g), stats., to
require a written request for access to patient health care records, to avoid putting a
provider in a double bind of being unable to comply with s. 49.45 (3) (g), stats., because
of the requirement of s. 146.82 (2) (a) 5., stats., and thus being subject to s. 49.45 (3)
(h), stats. Okay?

6. With respect to the amendment to s. 49.45 (13) (b), stats., when must DHFS hold
a hearing? Should mention of judicial review be made? (Please see, for example, ss.
48.72 and 49.498 (16) (), stats.)

7. 1did not draft the proposed amendment to the first sentence of s. 49.45 (21) (a),
stats.; liability does not attach upon the feeling of a desire to sell or transfer.

8. I did not draft the language proposed as s. 227.01 (13) (zv) (an exception to
rule-making requirements). The proposal is not explained in the materials
accompanying the request; it appears to relate to subject matter that is different from
the other parts of the request. Is the department making the medical determination?
Please let me know what is intended here. )

9. Pleaseread s. 49.45 (2) (b) 7. very carefully” Should the surety bond be a condition
of certification, as drafted? Isit essential tofiave only certain providers and not others
provide the bond? If this is a condition gf certification, because a property interest is
involved, requiring of some providers{but not all/may involve an equal protection
problem. Note that I have made some provision a ,3.52 withdrawal or decertification

. o .
of a provider. Okay? N A

10. In drafting s. 49.489, I have eliminated apprgval by the attorney general of
imposition of forfeitures; this type of review, for each forfeiture, has no precedent and
seems to serve no particularly useful purpos t would seem that the department
need not have the attorney general determine if their allegations are frivolous.
Perhaps this is a requirement in Texas (the origin of the language is not specified), but
in Wisconsin, for DHFS, the only review by the attorney general is for “fifth standard”
cases and is done to ensure that the standard, as administered, would meet
constitutional requirements. Here there seem to be no constitutional questions. For
s.49.489 I have, in large part, used language from s. 50.04 (4), stats., and, on the advice
of the drafters for civil procedure and criminal law, have used the term “knows or
should know” and have eliminated the term and definition of “knows or has reason to
ich, in any event, was circular. I drafted the “assessment as a false claims
surcharge) but I did not draft the provision that permitted collection of the amount by
recoupmeht against future claims submitted by the provider, because I have required
deposit of the surcharge in s. 20.435 (1) (kx), stats.,which permits expenditure by
DHFS for the MA program. Please review.

B

Debora A. Kennedy
Assistant Chief Counsel
266-0137
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December 28, 1998

To Jeff Geisler:

1. Please review my change to the language proposed for s. 49.45 (2) (a) 9. The term
“set forth” seemed vague, if it isno longer being used in the context of terms of a specific
contract.

2. Note that I substituted “medical assistance” (a defined term) for “services under
this section” proposed for s. 49.45 (2) (a) 11., stats. If the intent here was for “this
section” to modify “certification”, it would appear to be redundant and therefore
unnccessary; if, however, the intent was to modify “services”, the language would be
inaccurate, since medical assistance services are provided under several sections in
addition to s. 49.45, stats. I deleted “services”, since the definition of “medical
assistance” under s. 49.43 (8), stats., makes it clcar that items also are provided.

3. Note that I created material proposed as s. 49.45 (2) (a) 11. b. instead as s. 49.45
(2) (b) 6. The material is proposed as a power, rather than a duty, of the department
and therefore is appropriate for location in s. 49.45 (2) (b), stats.

4. Because it is likely that certification as a provider of medical assistance confers
on the holder of the certification a property right, elimination of the due process rights
of written notice, a fair hearing and a written decision in s. 49.45 (2) (a) 14., stats., is
likely to be vulnerable to a challenge under article I, section 1, of the Wisconsin
Constitution and the Fifth and Fourteenth Amendments of the United States
Constitution. I, therefore, have not repealed the subdivision in this version of the draft.
I do not have time to research this issue. Please let me know what you want to do here.

5. Currently, s. 49.45 (8) (g), stats., requires that providers accord the department’s
investigator access to records, books, recipient medical records, documents or other
information needed “[Plursuant to the request of a designated person and upon
presentation of that person’s authorization....” The requested language change adds
access to provider personnel to this paragraph and uses the same list in amending s.
49.45 (8) (h) 3., stats., to establish grounds for decertification or suspension of a
provider who fails or refuses to accord access. I have updated the term “recipient
medical records” to “patient health care records of medical assistance recipients” (see
s. 146.81 (4), stats.). However, I note that under s. 146.82, stats., personnel such as
those described in s. 49.45 (3) (g), stats., appear to be able to have access, without
informed consent, only under s. 146.82 (2) (a) 5., stats. This subdivision requires a
written request by a state governmental agency. It is unclear if s. 49.45 (3) (g), stats.,
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requires written or oral requests. I have therefore amended s. 49.45 (3) (g), stats., to
require a written request for access to patient health care records, to avoid putting a
provider in a double bind of being unable to comply with s. 49.45 (3) (g), stats., because
of the requirement of s. 146.82 (2) (a) 5., stats., and thus being subject to s. 49.45 (3)
(h), stats. Okay?

6. With respect to the amendment to s. 49.45 (13) (b), stats., when must DHFS hold
a hearing? Should mention of judicial review be made? (Please see, for example, ss.
48.72 and 49.498 (16) (f), stats.)

7. 1 did not draft the proposed amendment to the first sentence of s. 49.45 (21) (a),
stats.; liability does not attach upon the feeling of a desire to sell or transfer.

8. I did not draft the language proposed as s. 227.01 (13) (zv) (an exception to
rule-making requirements). The proposal is not explained in the materials
accompanying the request; it appears to relate to subject matter that is different from
the other parts of the request. Is the department making the medical determination?
Please let me know what is intended here.

9. Please read s. 49.45 (2) (b) 7. very carefully. Should the surety bond be a condition
of certification, as drafted? Is it essential to have only certain providers and not others
provide the bond? If this is a condition of certification, because a property interest is
involved, requiring of some providers, but not all, may involve an equal protection
problem. Note that I have made some provision about withdrawal or decertification
of a provider. Okay?

10. In drafting s. 49.489, I have eliminated approval by the attorney general of
imposition of forfeitures; this type of review, for each forfeiture, has no precedent and
seems to serve no particularly useful purpose — it would seem that the department
need not have the attorney general determine if their allegations are frivolous.
Perhaps this is a requirement in Texas (the origin of the language is not specified), but
in Wisconsin, for DHFS, the only review by the attorney general is for “fifth standard”
cases and is done to ensure that the standard, as administered, would meet
constitutional requirements. Here there seem to be no constitutional questions. For
s.49.4891 have, in large part, used language from s. 50.04 (4), stats., and, on the advice
of the drafters for civil procedure and criminal law, have used the term “knows or
should know” and have eliminated the term and definition of “knows or has reason to
know”, which, in any event, was circular. Idrafted the “assessment as a false claims
surcharge”, but I did not draft the provision that permitted collection of the amount by
recoupment against future claims submitted by the provider, because I have required
deposit of the surcharge in s. 20.435 (1) (kx), stats.,which permits expenditure by
DHTF'S for the MA program. Plcase review.

Debora A. Kennedy
Assistant Chief Counsel
266-0137



Kennedy, Debora

From: Geisler, Jeffrey [jeffrey.geisler @ doa.state.wi.us]

Sent: Thursday, January 14, 1999 1:46 PM

To: Kennedy, Debora

Subject: FW: LRB 1098/1dn-Provider Fraud and Abuse Statutory Language Requ est.

DOAcomments.doc MA-fraud-amndmits.doc legis.doc
Debora,
Here are answers to your drafter’s note questions on LRB-1098/1dn.

<<DOAcomments.doc>>

Jeffrey A. Geisler
267-7980
DOA State Budget Office

> --em- Original Message-----

> From: Chao, Richard

> Sent: Wednesday, January 13, 1999 3:00 PM

>To: Geisler, Jeffrey

>Cc: Vavra, James; Johnston, James

> Subject: Provider Fraud and Abuse Statutory Language Request.

>

> Dear Jeff:

> Greetings. Attached are the Department’s comments to the statutory

> language

= draft for the Provider Fraud and Abuse Initiative. Thank you for a

> providing us

> the opportunity to comment.

>

> Please reply acknowledgment of having received this transmission. Our
> "transparent and seamless" transition to GroupWise 5.5 has caused turmoil
> in our

> email system.

>

> Richard T. Chao

> Budget Section

> Department of Health and Family Services

> (608) 267-0356

> <<MA-fraud-amndmts.doc>> <<legis.doc>>



/R@sponse to Drafter'’s Nole #1:

The Drafter is correct that the word "prescribe” is clearer than the current statutory

language "set forth.”
JG - "Prescribe" is good, keep it.

'/l@spanse to Drafter’s Note #2:

Agree with all changes suggested by Drafter.
JG - Debora, your drafl is fine here.

,/R@onse to Drafter’s Note #3:

The Drafter is correct that this proposed provision should be incorporated into (2)(b)

rather than (2)(a).
JG - Debora, your draft is fine here.

‘/Réponse to Drafter’s Note #4:

Rather than repealing the "due process” provision as proposed in the Department’s
original draft or retaining it as currently worded as proposed by the Drafter, we
propose amending it as follows:

SECTION 7m. 49.45 (2) (a) 14. of the statutes is amended to read:

14. Provide A

written notice, a fair hearing and a written decision in implementing subds. 12. and

13. to the extent due process is required by federal law or the state or federal
constitution.

JG - Debora, do not make this change.
/Qesponse to Drafter’s Note #5:

Agree with changes suggested by Drarter.
JG - Debora, your draft is fine here.

/ésponse to Drafter’s Note #6:

A number of statutes require hearings withoul specifying deadlines by which they
must be held, If current drafting rules call for creating statutory hearing deadlines,
please consult with DOA Division of Hearings and Appeals, which will hold the
hearings. As to the question on judicial review, it Is our view that ch. 227 provides
for judicial review and so no explicit provision for Jjudicial review need be made here.
JG - Debora, make no mention of judicial review.



/e{oonse to Drafter’s Note #7:

The Drafter is correct that the amendment to the first sentence of s. 49.45(21)(a)
~ was poorly worded. To capture the Department’s original intent, we suggest

oﬂ% amending that paragraph as follows:
SECTION 17. 49.45 (21) (a) of the statutes is amended to read:
49.45(21) is amended to read:

Transfer of business, liability for repayments. (a) Any ¥-any provider that intends to

55-49-43-t6-49-497-sells or otherwise transfer transfers ownership of the provider's

his-or-her business or all or substantially all of the assets of the business must first

contact the department. The department will inform the provider of the extent of

the provider’s liability, if any, for repayment of improper or erroneous payments or

overpayments under ss. 49.43 to 49.497. ~the-transferer The provider and the

pffdégj""lée‘d' transferee are each jointly and severally liable for the repayment. Prier-te

JG - Debora, please make this change.

}esp/onse to Drafter’s Note #8:

The provision requested by the Department would exempt from rule-making any
department policy that "[e]stablishes guidelines for the medjcal determination
whether to grant prior authorization for medical assistance coverage of services
under s. 49.46 or 49.47,” The Drafter is correct that this proposal was not explained
in the materials accompanying the request and that it relates to a subject matter
different from other parts of the request. This was due to an oversight. The
explanatory materials should have included this provision as a separate subject. The
Drafter is also correct that the department makes a medical determination in prior
authorization reviews. MA rules governing covered services call for the Department
to determine medical necessity and appropriateness of certain services under certain
circumstances before MA coverage is authorized. Physicians and other medical
professionals employed by and under contract to the Department make these



medical determinations under medical criteria developed by the Department. The
purpose of this proposed provision is to exempt these criteria from rule-making.
JG - Debora, please make this change or tell me what more is required by why of
explanation or clairification of intent..

/esponse to Drafter’s Note #9:

The Drafter is correct that the surety bond should be a condition of certification and
that provision should be made for decertification if the surety bond is not
maintained. The Drafter is also correct that requiring some but not all providers to
obtain a surety bond could create equal protection problems. However, the Drafter
has avoided tfiose problems by limiting the Department’s authority to require surety
bonds to provider groups more likely to engage in fraud or require recoveries or
sanctions. The Department requests one change in the draft language on surety
bonds to achieve the Department’s original intent:

... The surety bond shall be payable to the department and in an amount that would

reasonably contribute-to-payment-ef pay the amount of a recovery and the

department’s costs to pursue recovery under par. (a) 10. or to investigate and
pursue allegations of violations of s. 49.489 or 49.49. ...

JG - Debora, please make this change
sponse to Drafter’s Note #10:

The Department agrees with all of the Drafter’s suggested changes. They better
capture the Department’s intent than the language originally proposed by the

Department.
JG - Debora, nice to hear, no?
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DOA.......Geisler — Medical assistance services provider fraud and abuse

changes

FOR 1999-01 BUDGET — NoT READY FOR INTRODUCTION
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AN AC’I(}%relating to: the budget.
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Analysis by the Legislative Reference Bureau
'HEALTH AND HUMAN SERVICES

PUBLIC ASSISTANCE

Under current law under the medical assistance (MA) program, the
department of health and family services (DHFS) certifies persons or facilities that
meet certain criteria as providers and pays for services and items that MA recipients
receive from the providers. Currently, DHFS is authorized or required to enforce
numerous sanctions against providers who fail to comply with requirements under
the MA program or to whom MA payments have been improperly or erroneously
made or overpayments have been made. Currently, prohibitions exist against fraud
in applications for, rights to and conversion of MA benefits or payments. These
prohibitions are punishable by fines and imprisonment, m’x%-—l‘] v

This bill prohibits MA providers from submitting false claims and false
statements that accompany the claims for payment of services or items that the
provider furnishes under the MA program. The bill permits DHFS to assess
forfeitures for violations of the prohibitions and to impose a surcharge on a forfeiture
that is assessed. Further, the bill establishes notice and hearing requirements for
providers to contest assessment of a forfeiture; establishes forfeiture and surcharge
payment requirements; and permits the attorney general to bring an action to collect

outstanding forfeitures and surcharges.
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The bill authorizes DHFS to require certain MA providers, as a cindition of
certification, to file with DHFS a surety bond, payable to DHFS, under tertys and in
an amount specified by DHFS by rule, that would reasonably eprtributeste| DHFS’
costs to pursue recovery of overpayments or to investigate and pursue allegations of
false claims or statements. Providers who are required to file the surety bonds are
those who provide MA services, as specified by DHFS by rule, for which providers
have demonstrated significant potential to violate fraud prohibitions, to require
recovery of overpayments or to need certain additional sanctions.

The bill authorizes DHFS, if it first makes specified findings, to prescribe MA
provider certification criteria that limit the number of providers of particular
services or that limit the amount of resources, including employes and equipment,
that a certified provider may use to provide MA services and items.

The bill changes numerous provisions relating to procedures for the recovery
by DHFS of improper or erroneous MA payments or overpayments, including all of
the following:

1. Reasonable notice and hearing opportunity requirements are eliminated
and, instead, DHFS must promptly afford an opportunity for a provider to present
information and argument, but DHFS may collect the amount to be recovered
pending that opportunity.

2. A deadliue for payment of recoveries is established and payment of interest
on delinquent amounts is required.

The bill authorizes DHFS, if certain criteria are met, to suspend certification
for a provider pending a hearing on whether the provider has violated federal or state
laws.

The bill authorizes DHFS to prescribe conditions of MA participation and
reimbursement terms and to impose additional sanctions for noncompliance. A@é?

the bill requires immediate access, upon request by DHFS, to provider records an

“specifies that a provider’s failure to provide access constitutes grounds for

decertification. J bill voide— sale of ownership of @ business by a MA
Fomde Hak épayent of imprepeT or erronieous payments

hayiient
or further information see the state and local fiscal estimate, which will be

printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

1 SECTION 1. 49.45 (2) () 9. of the statutes is amended to read:
2 49.45 (2) (a) 9. Periodically set-forth prescribe conditions of participation and

3 terms of reimbursement in-a-eontract-with-provider of service under this section.
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SECTION 2. 49.45 (2) (a) 10. of the statutes is renumbered 49.45 (2) (a) 10. a. and

amended to read:

49.45 (2) (a) 10. a.

Recover money improperly or erroneously paid; or overpayments to a provider either

by offsetting or adjusting amounts owed the provider under the program, crediting
against a provider’s future claims for reimbursement for other services or items
furnished by the provider under the program erby or requiring the provider to make
direct payment to the department or its fiscal intermediary.

SECTION 8. 49.45 (2) (a) 10. b. of the statutes is created to read:

49.45 (2) (a) 10. b. Promptly afford the provider an opportunity to present
information and argument regarding a recovery imposed under this subdivision, but
the department need not stay collection of the amount to be recovered pending that
opportunity.

SECTION 4. 49.45 (2) (a) 10. c. of the statutes is created to read:

49.45 (2) (2) 10. c. Establish a deadline for payment of a recovery imposed under
this subdivision and, if a provider fails to pay all of the amount to be recovered by the
deadline, require payment by the provider of interest on any delinquent amount at
the rate of 1% per month or fraction of a month from the date of the overpayment.

SECTION 5. 49.45 (2) (a) 11. of the statutes is amended to read:

49.45 (2) (a) 11. Establish criteria for the certification of eligible providers of
services-under Title XIX of the social security-aet medical assistance and, except as
provided in par. (b) 6. and 7. and s. 49.48, certify sueh-eligible providers who meet

the criteria.

SECTION 6. 49.45 (2) (a) 12. of the statutes is amended to read:
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49.45 (2) (a) 12. Decertify orsuspend-under-this subdivision a provider from

the medical assistance program, if after giving reasonable notice and opportunity for
hearing; the department finds that the provider has violated a federal statute or
regulation or a state law statute or administrative rule and such-vielations-are the
violation is by law statute, regulation or rule grounds for decertification or
suspension. The department shall suspend the provider pending the hearing under
this subdivision if the department includes in its decertification notice findings that
the provider’s continued participation in the medical assistance progr. ndin

hearing is likely to lead to the irretrievable loss of public funds and is unnecessary
to provide adequate access to services to medical assistance recipients. No payment

may be made under the medical assistance program with respect to any service or
item furnished by the provider subsequent to decertification or during the period of
suspension.

SECTION 7. 49.45 (2) (a) 13. of the statutes is amended to read:

19.45 (2) (a) 13. Impose additional sanctions for noncompliance with the
conditions of participation and terms of previderagreements reimbursement under
subd. 9. or certification criteria established under subd. 11. and, if prescribed by the
department, under par. (b) 6. or 7.

SECTION 8. 49.45 (2) (b) 6. of the statutes is created to read:

49.45 (2) (b) 6. Prescribe cgiteria for certification of providers of medical
assistance that limit the number of é&groviders of particular services or that limit the
amount of resources, including employes and equipment, that a certified provider
may use to provide particular services to medical assistance recipients, if the

department finds all of the following:
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a. That existing certified providers and resources provide services that are
adequate in quality and amount to meet the need of medical assistance recipients for
the particular services.

b. That the potential for medical assistance fraud or abuse exists if additional
providers are certified or additional resources are used by certified prozﬂg_s.\

SECTION 9. 49.45 (2) (b) 7. of the statutes is created to read:

49.45 (2) (b) 7. Require, as a condition of certification under par. (a) 11., a
provider, as specified in this subdivision, to file with the department a surety bond
issued by a surety company licensed to do business in this state. Providers subject
to this subdivision provide those services under medical assistance for which
providers have demonstrated significant potential to violate s. 49.489 (2)or(3),49.49
(1) (a), (2) (a) or (b), (8), (3m) (a), (3p), (4) (a) or (4m) (a), to require recovery under
par. (a) 10. or to need additional sanctions under par. (a) 13. The surety bond shall
be payable to the department and in an amount that would reasonably cohtributbe

paytaetp #f/the department’s costs to pursue recovery under par. (a) 10. or to

investigate and pursue allegations of violations of s. 49.489 or 49.49. The
department shall promulgate rules under this subdivision that specify all of the
following: '

a. Services under medical assistance for which providers have demonstrated
significant pgtential to violate s. 49.489 (2) or (3), 49.49 (1) (a), (2) (a) or (b), (8), (8m)
(a), (3p), (4) () or (4m) (a), to require recovery under par. (a) 10. or to need additional

sanctions under par. (a) 13.

b. Thd amount or amounts of the surety bonds.
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¢. Terms of the surety bond, including amounts, if any, without interest to be
refunded to the provider upon withdrawal or decertification from the medical
assistance program.

SECTION 10. 49.45 (3) (f) 8. of the statutes is amended to read:

49.45 (8) () 3. Contractors under sub. (2) (b) shall maintain records as required
by the department for audit purposes. Centraetors Upon request of the department,
contractors shall immediately provide the department access to the records upesr

; . which the department may audit the-records.

SECTION 11. 49.45 (3) (g) of the statutes is amended to read: '

49.45 (3) (g) The secretary may appeint authorize personnel to audit or
investigatc and report to the department on any matter involving violations or
complaints alleging violations of laws statutes, regulations, or rules applicable to
Title XIX of the federal social seeurity-act-or the medical assistance program and to
perform such investigations or audits as are required to verify the actual provision
of services or items available under the medical assistance program and the
appropriateness and accuracy of claims for reimbursement submitted by providers
participating in the program. Department employes appeinted authorized by the
secretary under this paragraph shall be issued, and shall possess at all times during
whieh while they are performing their investigatory or audit functions under this
section, identification, signed by the secretary which, that specifically designates the
bearer as possessing the authorization to conduct medical assistance investigations
or audits. Pursuant—te Under the request of a designated person and upon
presentation of that the person’s authorization, providers and medical assistance

recipients shall immediately accord sueh the person access to any provider
personnel, records, books,—recipient—medical records; or documents or other
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information needed. Under the written request of a designated person and upon
presentation of the person’s authorization, providers and recipients shall
immediately accord the person access to any needed patient health care records of
a recipient. Authorized employes shall-have—authorityte may hold hearings,
administer oaths, take testimony and perform all other duties necessary to bring
such the matter before the department for final adjudication and determination.

SECTION 12. 49.45 (3) (h) 1. of the statutes is repealed.

SECTION 13. 49.45 (3) (h) 2. of the statutes is repealed.

SECTION 14. 49.45 (3) (h) 8. of the statutes is renumbered 49.45 (3) (h) and

amended to read:

49.45 (8) (h) The failure or refusal of a persento-purge-himself or horself-éf

constitute provider immediately to accord department auditors under par. 3. or

investigators under par. (g) access to any provider personnel, records, books atient

health care records of medical assistance recipients or documents or other

information requested constitutes grounds for decertification or suspension of that
person the provider from participation in the medical assistance program and no
payment may be made for services rendered by that-person—subsequent-to the
provider following decertification or during the period of suspension.

SECTION 15. 49.45 (13) (a) of the statutes is amended to read:

49.45 (13) (a) The department may require serviee providers to prepare and
submit cost reports or financial reports for purposes of rate certification under Title
XIX of the federal Social Security Act, cost verification, fee schedule determination
or research and study purposes. These financial reports may include independently

audited financial statements which-shall-inelude, including balance sheets and
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1 statements of revenues and expenses. The department may withhold
reimbursement or may decrease or not increase reimbursement rates if a provider

does not submit the reports required under this paragraph within the period

- S B

specified by the department or if the costs on which the reimbursement rates are
based cannot be verified from the provider’s cost or financial reports er records from
SECTION 16. 49.45 (13) (b) of the statutes is amended to read:
49.45 (18) (b) The In addition to the remedies specified under par. (a), the

department may require any provider who fails to submit a cost report or financial

9|
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10 report under par. (a) within the period specified by the department to forfeit not less

11 than $10 nor more than $100 for each day the provider fails to submit the report. A

12 provider may contest the imposition of a forfeiture under this paragraph by
13 submitting a written request for a hearing unders. 227 .44 to the department within

Mié“ 49.45 (21) (a) r\fﬁanyﬁrowder tiablefor repayment-of improperor-erropecus—
( i@ _payments_or overpayments-under-ss—49-43-t0-49:49% sells or otherwise transfers

18 ownership of his or her business or all or substantially all of the assets of the

W 2lhae 8 aden
[\——«\_,/L_m AR +€~L S J
SECTION 18. 49.45 (21) (b) of the statutes is amended to read M&'—‘"‘. &

24 49.45 (21) (b) If a sale or other transfer specified in par. (a) occurs and the

25 applicable amount under par. (a) has not been repaid, the department-may proceed
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Upeon-failure to-comply,the sale or other transfer is void. The department may bring
an action to compel payment—If-a—transferor-fails-to-pay-within-90-days-after

at or may proceed under sub. (2)

(a) 12., or both.

SECTION 19. 49.489 of the statutes is created to read:

49.489 False claims or statements prohibited. (1) In this section:

(a) “Claim” means a request submitted by a provider for payment for services
or items furnished by the provider under the medical assistance program.

(b) “Statement” means a representation, certification, affirmation, document,
record or accounting or bookkeeping entry made with respect to a claim or to obtain
approval or payment of a claim.

(2) No provider may submit a claim or cause a claim to be submitted if the
provider knows or should know any of the following:

(a) That the claim is false.

(b) That the claim includes or is supported by a written statement that asserts

a material fact that is false.

(¢c) That the claim includes or is supported by a written statement that omits

a material fact that the provider has a duty to include and, by reason of the omission,

is false.

(8) No provider may make or cause to be made a written statement that

contains or is accompanied by an express certification or affirmation of the

truthfulness and accuracy of the statement if the provider knows or should know any

of the following:
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(a) That the statement asserts a material fact that is false.

(b) That the statement omits a material fact that the provider has a duty to
include and, by reason of the omission, is false.

(4) For purposes of subs. (2) and (3), all of the following apply:

(a) Each claim form constitutes a separate claim.

(b) Each representation, certification, affirmation, document, record or
accounting or bookkeeping entry constitutes a separate statement.

(c) A claim is subject to this section regardless of whether the claim is actually
paid.

(d) A claim is considered to be made when it is received by the fiscal agent.

(e) Except as provided in par. (f), a statement is considered to be made when
it is received by the fiscal agent.

(f) A statement that is not submitted to a fiscal agent but is retained by the
provider to support a claim is considered to be made when it is entered in the
provider’s books, files or other records.

(5) Any person who violates sub. (2) or (3) may be required to forfeit not more
than $5,000 for each offense.

(8) Ifthe department assesses a forfeiture under sub. (5) for a violation of sub.
(2), the department may impose on the violator, in addition to the forfeiture, a false
claim surcharge in an amount that is not more than 200% of the amount of the claim
in regard to which sub. (2) was found to have been violated.

(7) The department may directly assess a forfeiture provided for in sub. (5).
If the department determines that a forfeiture should be assessed for a particular
violation, the department shall send a notice of assessment to the alleged violator.

The notice shall specify the amount of the forfeiture assessed, the violation and the



o & W N

© 0w = &

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

1999 — 2000 Legislature -11- LT S

statute alleged to have been violated and shall inform the alleged violator of the right
to a hearing under sub. (8).

(8) An alleged violator may contest an assessment of a forfeiture by sending,
within 30 days after receipt of the notice under sub. (7), a written request for hearing
under s. 227.44 to the division of hearings and appeals created under s. 15.103 (1).
The administrator of the division may designate a hearing examiner to preside over
the case and recommend a decision to the administrator under s. 227.46. The
decision of the administrator of the division shall be the final administrative
decision. The division shall commence the hearing within 30 days after receipt of the
request for hearing and shall issue a final decision within 15 days after the close of
the hearing. Proceedings before the division are governed by ch. 227. In any petition
for judicial review of a decision by the division, the party, other than the petitioner,
who was in the proceeding before the division shall be the named respondent.

(9) All forfeitures and false claim surcharges, if any, shall be paid to the
department within 10 days after receipt of notice of assessment or, if the forfeiture
is contested under sub. (8), within lb days after receipt of the final decision after
exhaustion of administrative review, unless the final decision is appealed. The
department shall remit all forfeitures paid to the state treasurer for deposit in the
school fund. The department shall credit all false claims surcharges to the
appropriation account under s. 20.435 (1) (kx).

(10) The attorney general may bring an action in the name of the state to collect
any forfeiture or false claim surcharge imposed under this section if the forfeiture or
false claim surcharge has not been paid following the exhaustion of all
administrative and judicial reviews. The only issueto be contested in any such action

is whether the forfeiture or false claim surcharge has been paid.
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SECTION 20. 49.85 (2) (a) of the statutes is amended to read:

49.85 (2) (a) At least annually, the department of health and family services
shall certify to the department of revenue the amounts that, based on the
notifications received under sub. (1) and on other information received by the
department of health and family services, the department of health and family
services has determined that it may recover unders. 49.45(2)(a) 10. or 49.497, except
that the department of health and family services may not certify an amount under
this subsection unless it has met the notice requirements under sub. (3) and unless
its determination has either not been appealed or is no longer under appeal.

SECTION 21. 49.85 (3) (a) 1. of the statutes is amended to read:

49.85 (3) (a) 1. Inform the person that the department of health and family
services intends to certify to the department of revenue an amount that the
department of health and family services has determined to be due under s. 49.45
(2) (2) 10. or 49.497, for setoff from any state tax refund that may be due the person.

SECTION 22. 50.03 (13) (a) of the statutes is amended to read:

50.03 (13) (a) New license. Whenever ownership of a facility is transferred from
the person or persons named in the license to any other person or persons, the
transferee must obtain a new license. The license may be a probationary license.
Penalties under sub. (1) shall apply to violations of this subsection. The transferee
shall notify the department of the transfer, file an application under sub. (3) (b) and
apply for a new license at least 30 days prior to final transfer. Retention of any
interest required to be disclosed under sub. (3) (b) after transfer by any person who
held such an interest prior to transfer may constitute grounds for denial of a license
where violations of this subchapter for which notice had been given to the transferor

are outstanding and uncorrected, if the department determines that effective control
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over operation of the facility has not been transferred. If the transferor was a
provider under s. 49.43 (10), the transferee and transferor shall comply with s. 49.45
(21).

SECTION 23. 71.93 (1) (a) 8. of the statutes is amended to read:

71.93 (1) (a) 8. An amount that the department of health and family services
may recover under s. 49.45 (2) (a) 10. or 49.497, if the department of health and
family services has certified the amount under s. 49.85.

SECTION 24. 227.01 (13) (zL) of the statutes is created to read:

227.01 (18) (zL) Prescribes conditions of participation and terms of
reimbursement of providers under s. 49.45 (2) (a) 9.

SEcTION 9323. Initial applicability; health and family services.

(1) TRANSFERS BY LIABLE PROVIDERS OF MEDICAL ASSISTANCE. The treatment of
sections 49.45 (21) (a) and (b) and 50.03 (13) (a) of the statutes first applies to sales
or other transfers completed on the effective date of this subsection.

(2) FALSE CLAIMS OR STATEMENTS BY PROVIDERS OF MEDICAL ASSISTANCE. The
treatment of section 49.489 of the statutes first applies to violations of section 49.489
(2) or (8) of the statutes, as created by this act, that occur on the effective date of this
subsection.

(3) DECERTIFICATION OR SUSPENSION OF PROVIDERS OF MEDICAL ASSISTANCE. The
treatment of section 49.45 (2) (a) 12. of the statutes first applies to violations of
foderal statutes or regulations or state statutes or rules committed on the effective

date of this subsection.

(4) SANCTIONS FOR NONCOMPLIANCE BY PROVIDERS OF MEDICAL ASSISTANCE. The

treatment of section 49.45 (2) (2) 13. of the statutes first applies to instances of
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noncompliance with conditions of participation or terms of reimbursement or
certification criteria that occur on the effective date of this subsection.

(END)
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59 DEPARTMENT OF HEALTH AND FAMILY SERVICES

ments to preserve continuity of care and for the protection of the
recipient.

(2) ALTERNATIVE SANCTIONS. (2) In the event the department
finds it more appropriate to take alternative action to termination
of certification under sub. (1) to ensure compliance with program
requirements, it may impose one or more sanctions under par. (b)
for no more than 6 months following the last day of the depart-
ment’s review of the provider. If, at the end of the 6 month period,
the provider continues to not comply with the MA program
requirement or requirements, the provider shall be terminated
from MA program participation under sub. (1).

(b) The department may apply one or several of the following
sanctions:

1. Suspension of payment for new admissions;

2. Suspension of payments for new admissions who require
particular types of services;

3. Suspension of payments for any MA recipient requiring a
particular type of service;

4. A plan of correction prescribed by the department;

5. Provider monitoring by the department;

6. Appointment of a temporary manager; or

7. Any of the sanctions described in s. HFS 106.07 (4).

(c) In determining the most effective sanctions to be applied

to a non-compliant provider, the department shall consider:

1. The severity and scope of noncompliance;

2. The relationship of several areas of the deficiencies or non-
compliance;

3. The provider’s previous compliance history, particularly as
it relates to the insufficiencies under consideration;

4. Immecdiate or potential jeopardy to patient health and
safety;

5. The direct relationship to patient care; and

6. The provider’s financial condition.

(d) The department may revisit the provider during the sanc-
tion period. Termination procedures may be initiated as a result of
the review conducted during the revisit if substantial noncom-
pliance is found to persist, or if recipient safety is potentially or

actually compromised.
History: Cr. Register. February, 1993. No. 446. eff. 3-1-93.

HFS 106.07 Effects of suspension or involuntary
termination. (1) LENGTH OF SUSPENSION OR INVOLUNTARY TER-
MINATION. In determining the period for which a party identified
in this chapter is to be disqualified from participation in the pro-
gram, the department shall consider the following factors:

(a) Thc number and nature of the program violations and other
related offenses:;

(b) The nature and extent of any adverse impact on recipients
caused by the violations;

(c) The amount of any damages:

(d) Any mitigating circumstances: and

(e) Any other pertinent facts which have direct bearing on the
nature and seriousness of the program violations or related
offenses.

(2) FEDERAL EXCLUSIONS Notwithstanding any other provi-
sion in this chapter. a party who is excluded from participation in
the MA program under s. HFS 106.06 (28) (e). (f) or (g) as the
result of a directive from the secretary of the federal deparnument
of health and human services under the authority of s. 1128 or
1128A of the social security act of 1935, as amended, shall be
excluded from participation 1n the MA program for the period of
time specified by the secretary of that federal agency. :

(3) REFERRAL TO LICENSING AGENCIES The secretary shall
notify the appropriate state licensing agency of the suspension or
termination by MA of any provider licensed by the agency and of

HFS 106.08

the act or acts which served as the basis for the provider’s suspen-
sion or termination.

(4) OTHER POSSIBLE SANCTIONS. In addition or as an alterna-
tive to the suspension or termination of a provider’s certification,
the secretary may impose any or all of the following sanctions
against a provider who has been found to have engaged in the con-
duct described in s. HFS 106.06:

(a) Referral to the appropriate state regulatory agency;

(b) Referral to the appropriate peer review mechanism;

(c) Transfer to a provider agreement of limited duration not to
exceed 12 months; or .

(d) Transfer to a provider agreement which stipulates specific

conditions of participation.

History: Cr. Register, December, 1979, No. 288. eff. 2-1-80; am. Register, Febru-
ary, 1986, No. 362, cff. 3-1-86; cmcrg. r. and recr. (2), eff. 2-19-88; am. (2), Register,
February, 1988, No. 386, eff. 3-1-88; r. and recr. (2), Register, August, 1988, No.
392, eff. 9-1-88.

HFS 106.08 Intermediate sanctions. (1) To enforce
compliance with MA program requirements, the department may
impose on a provider for a violation listed under sub. (2) one or
more of the sanctions under sub. (3) unless the requirements of s.
HFS 106.065 apply. Any sanction imposed by the department pur-
suant to this section may be appealed by the provider under s. HFS
106.12. Prior to imposing any alternative sanction under this sec-
tion the department shall issue a written notice to the provider in
accordance with s. HFS 106.12 (3). Nothing in this chapter shall
be construed to compel the department, through a fair hearing or
otherwise, to impose an intermediate sanction in lieu of suspen-
sion or termination of certification, a different intermediate sanc-
tion, monetary recoveries, auditing, withholding of claims or pre—
payment review, nor may imposition of an iniermediate sanction
on a provider be construed to limit the department’s authority
under s. HFS 106.06, 106.065, 106.07, 106.10 or 106.11, under
this section, or under the applicable provider agreement, con-
cluded pursuant to s. 49.45 (2) (a) 9., Stats.

(2) The department may impose an intermediate sanction
under sub. (3) for any of the following violations of this chapter:

(a) For conduct specified in s. HFS 106.06;

(b) For refusal to grant the department access to records under
s. HFS 106.02 (9) (e);

(c) For conduct resulting in repeated recoveries under s. HFS
108.02 (9);

(d) For non-compliance with one or more certification
requirement applicable to the type of provider under ch. HFS 105;

(e) For interference with recipient rights specified under ch.
HFS 104; or

() For refusal or repeated failure to comply with one or more
requirement specified under this chapter.

(3) The department may impose one or more of the following
intermediate sanctions for a violation listed under sub. (2):

(a) Referral to the appropriate peer review organization,
licensing authority or accreditation organization;

(b) Transfer to a provider agrecement of limited duration,which
also may stipulate specific conditions of participation;

(¢) Requiring prior authorization of some or all of the provid-
er's services; .

(d) Review of the provider’s claims betore payment;

¢) Restricting thé provider s participation in the MA progranm;)

(N Requiring an independent audit of the provider's practices
and records, with the findings and recommendations to be pro-
vided to the department;

(g) Requiring the provider to perform a self-audit following
instructions provided by the department: and

Register. January. 1997. No. 493
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(h) Requiring the provider, in 2 manner and time specified by
the department, to correct deficiencies identified in a department
audit, independent audit or department survey or inspection.

(4) In determining the appropriate sanction or sanctions to be
applied to a non—compliant provider and the duration of the sanc-
tion or sanctions, the department shall consider:

(a) The seriousness and extent of the offense or offenses;

(b) History of prior offenses;

(c) Prior sanctions;

(d) Provider willingness and ability to comply with MA pro-
gram requirements;

(e) Whether a lesser sanction will be sufficient to remedy the
problem in a timely manner;

(f) Actions taken or recommended by peer review organiza-
tions, licensing authorities and accreditation organizations;

(g) Potential jeopardy to recipient health and safety and the
relationship of the offense to patient care; and

(h) Potential jeopardy to the rights of recipients under federal

or state statutes or regulations.
History: Cr. Register, February, 1993, No. 446, eff. 3-1-93.

HFS 106.09 Departmental discretion to pursue
monetary recovery. (1) Nothing in this chapter shall preclude
the department from pursuing monetary recovery from a provider
at the same time action is initiated to impose sanctions provided
for under this chapter.

(2) The department may pursue monetary recovery from a
provider of case management services or community support pro-
gram services when an audit adjustment or disallowance has been
attributed to the provider by the federal health care financing
administration or the department. The provider shall be liable for
the entire amount. However, no fiscal sanction under this subsec-
tion shall be taken against a provider unless it is based on a specific
policy which was:

(a) In effect during the time period being audited; and

(b) Communicated to the provider in writing by the department
or the federal health care financing administration prior to the time

period audited.

History: Cr. Register. February, 1986, No. 362. ff'3-1-86: r. and recr. Register,
February. 1988. No. 386. eff. 3-1-88: emerg. am. (2) (1ntro.), eff. 1-1-90: am. (2)
(ntro.). Register. September, 1990. No. 417. eff 10-1-90; renum. from HSS
106.075. Regsicr, February, 1993, No. 446, eff. 3-1-93.

HFS 106.10 Withholding payment of claims.
(1) Suspension or termination from participation shall preclude
aprovider from submitting any claims for payment. either person-
ally or through claims submitied by any clinic, group, corporation
or other association for any health care provided under MA,
except for health care provided prior to the suspension or lermina-
tion.

(2) No clinic, group. corporation or other association which is
a provider of services may submit any claim for payment for any
health care provided by an individual provider within that orga-
nization who has been suspended or terminated from participation
in MA. except for health care provided prior to the suspension or
termination.

(3) The department may recover any payments made in viola-
tion of this subsection. Knowing submission of these claims shall
be a grounds for administrative sancuions against the submitting
provider.

History: Cr. Register. December. 1979, No 28 eff 2 |- 80.am. Regiser. Febru
ary. 1986. No. 362. cff. 3-1-86.r. (). renum. (21 (arto (¢ 110 be ( 1110 (3). Register.

February. 1988, No. 386, cff. 3-1-88; renum. from HSS 106 08, Register, February.
1993. No. 446, cff. 3-1-93

HFS 106.11 Pre-payment review of claims.

(1) HEALTH CARE REVIEW COMMITTEES. The department shall
establish committees of qualified health care professionals to

Register, January. 1997, No. 493
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evaluate and review the appropriateness, quality and quantity of
services furnished recipients.

(2) REFERRAL OF ABERRANT PRACTICES. If the department has
cause to suspect that a provider is prescribing or providing ser-
vices which are not necessary for recipients, are in excess of the
medical needs of recipients, or do not conform to applicable pro-
fessional practice standards, the department shall, before issuing
payment for the claims, refer the claims to the appropriate health
care review committee established under sub. (1). The committee
shall review and evaluate the medical necessity, appropriateness
and propriety of the services for which payment is claimed. The
decision to deny or issue the payment for the claims shall take into
consideration the findings and recommendation of the committee.

(3) WITHDRAWAL OF REVIEW COMMITTEE MEMBERS FOR CON-
FLICT OF INTEREST. No individual member of a health care review
committee established under sub. (1) may participawe in a review
and evaluation contemplated in sub. (2) if the individual has been
directly involved in the treatment of recipients who are the subject

of the claims under review or if the individual is financially or con-
tractually related to the provider under review or if the individual

is employed by the provider under review.

(4) PROVIDER NOTIFICATION OF PREPAYMENT REVIEW. A pro-
vider shall be notified by the department of the institution of the
pre—payment review process under sub. (2). Payment shall be
issued or denied, following review by a health care review com-
mittee, within 60 days of the date on which the claims were sub-
mitted to the fiscal agent by the provider.

(5) APPLICATION UF SANCTION. If a health care review commit-
tee established under sub. (1) finds that a provider has delivered
services that are inappropriate or not medically necessary, the
department may require the provider to request and receive from
the department authorization prior to the delivery of any service
under the program.

History: Cr. Register, December, 1979, No. 288, eff. 2-1-80; am. Register. Febru-

ary, 1986, No. 362, eff. 3-1-86; renum. from HSS 106.09, Register, February, 1993.
No. 446, eff. 3-1-93.

HFS 106.12 Procedure, pleadings and practice.
(1) Scopk. The provisions of this section shall govern the foliow-
ing administrative actions by the department:

(a) Decertification or suspension of a provider from the medi-
cal assistance program pursuant to s. 49.45 (2) (a) 12., Stats.;

(b) Imposition of additional sanctions for non-compliance
with the terms of provider agreements under s. 49.45 (2) (a) 9.,

" Stats., or certification criteria established under s. 49.45 (2) (a)

11., Stats., pursuant to s. 49.45 (2) (a) 13., Stats.; and

(c) Any action or inaction for which due process is otherwise
required under s. 227.42. Stats.

(1m) ArpLicaTION. The provisions of this section do not apply
to either of the following:

(a) Hearings to contest recoveries by the department of over-
payments to providers. Requests for hearings and hearings under
these circumstances are governed exclusively by s. HFS 108.02
(9) (e); or

(b) Contests by providers of the propriety of the amount of
payment reccived from the department, including contests of
claim payment denials. The exclusive procedure for these contests
is as provided in s. HFS 106.03 (3) (b) 5. except as may be pro-
vided under the terms of the applicable provider agreement, pur-
suant to s. 49.45 (2) (a) 9., Stats.

(2) DuE PROCESS. The department shall assure due process in
implementing any action described in sub. (1) by providing wril-
ten notice, a fair hearing and written decision pursuant to s. 49.45
(2) (a) 14., Stats.. or as otherwise required by law. In addition to
any provisions of this section, the procedures implementing a fair
hearing and a written decision shali comply with. the provisions of
ch. 227, Stats.



