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2. Create Inter1rﬁ‘~Llab111ty Protections during the Voluntary Party Liability Exergpﬁgn ‘
Process (Reference‘“‘LRB 0937 )

> Modify prevmus request to Spemfy that informati fi the number of sites |
where addltlonal contammauon W“as dm@e ered durmg the end of a sxte ‘

e

> Modlfy prev1o

acquire.insurance to cover liability for the interim penoclwharnmg the voluntary

\ par and the State of Wisconsin as the insured. "The policy will name. both
s{ /voluntary party and the State of Wisconsin as the insured.

{
4
i
i
t

N, .m.—m-w"-/]

3. Expand the Voluntary Party Liability Exemption and Liability Protections for Local
Units of Government

> Exempt voluntary parties from environmental liability if contamination
migrates to an off-site property after the Certificate of Completion has been
issued.

> Exempt local units of government from environmental liability if contamination
migrates off site and impacts another property.

> Require that information on the number of sites where contamination mlgrated
off sites after a Certification of Completion has been issued be provided in the
biennial report as discussed in numeral 1.

> Authorize DNR to require the voluntary party and local units of government to
obtain insurance to cover liability due to migration of contamination off site

after a Certificate of Completion is issued. The policy will name hoth voluntary
party and the State of Wisconsin as the insured.

( 4. Natural Attenuation at Voluntary Party Sites
\\

> Allow Certificates of Completion to be issued before ch. NR 140 standard; é)r/(/e/\
\ ~met for sites where natural attenuation is used as a final remedy.

> Requlre that information on the number of sites where the use of natﬂral
4 attenuation as a final remedy failed after the Certification of Compl’étmn has
: been issued Bmprowded in the biennial report as discussed in ptimeral 1.

' > Authorize DNR to fequxre voluntary party to obtain insurancg that would cover
the costs of remediatiof fi-in the event that the natural atteﬁ.étu)n remedy fails.
Insurance may be obtained \pnvately or from a state s;)phsored insurance pool.
The policy will name both voluntary party and thefE‘/,;t»ate of Wisconsin as the

insured. 7~

., ,;f
P

Sl
. Definition of “Voluntary Party” (Reference: LRfB"092~9

> Modify previous request to requlre thé/mformatlon o\\the number of sites
where additional contamination (s discovered after a Certificate of

Completion has been issued be‘provided in the biennial report as\Kcussed in
numeral 1. e

> Modify previous requesyt”c’; authorize DNR to require the voluntary party te. — ;
obtain a private standard insurance policy or participate in a state insurance” /
pool to cover liabjlity for contamination found after a Certificate of Completion 7
e
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f f‘_Voluntary Party Liability hxemptlon and the iabilif
ections for Local Units of Government L

Background

The Voluntary Party Liability Exemption hazardous substance is located. Similarly,

(5.292.15, Wis. Stats.) provides Voluntary Local Units of Government who receive

Parties who clean up contaminated property exemptions from the Spiil Law when they

an exemption from environmental liability acquire property involuntarily

under sections of the Spill, Hazardous and (s.292.11(9)(e)1m) are not clearly exempt

Solid Waste laws. from the Spill Law if contamination migrates
off-site to another property.

However, Voluntary Parties who receive a

Certificate of Completion are not exempt This is because the statute is unclear whether

from liability from the DNR when the current LUG exemption applies to the

contamination migrates off-site (e.g., to an property itself or anything impacted by the

adjacent property) because the exemption property.

only applies to the property where the
Proposals

B To encourage more parties to clean up and redevelop brownfields, the liability exemption
provided in 5.292.15(2)(a), Wis. Stats., should be changed to clearly exempt voluntary parties
from liability if the contamination migrates to an off-site property. After the Certificate of
Completion has been issued, voluntary parties should be protected the possibility that the DNR
could require additional remedial actions (under the Spill Law) for contamination originating

" from the property if it impacts an off-site property.

To accomplish this, 5.292.15(2)(a), Wis. Stats., should be changed as follows:
"Except as provided in sub. (6) or (7), a voluntary party is exempt from .... with respect to the

existence of a hazardous substance located on or originating from the property, if all of the
following occur....

B To encourage more Local Units of Government to acquire and recycle brownfields, the LUG
exemption should be changed to clearly exempt LUGs who acquire property by one of the
mechanisms listed in 5.292.11(9)(e)1m, Wis. Stats.(blight elimination, tax delinquency, etc.),
from liability if the contamination migrates off-site and impacts another property.

To accomplish this, 5.292.11(9)(e)1m, Wis. Stats., should be amended as follows:

"A local governmental unit is exempt from subs. (3), (4) and (7)(b) and (c) with respect to the
existence of hazardous substances located on or originating from property acquired by the
Jocal governmental unit if any of the following applies:"

B To further encourage Local Units of Government to acquire and recycle brownfields, and to
provide consistency in state policy with respect to civil immunity protection provided to LUGs
who acquire contaminated properties one of the mechanisms listed in 5.292.11(9)(e)1m , Wis.
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Stats., the immunity provisions in 5.292.26, Wis. Stats., should be extended to cover such
acquisitions.

To accomplish this, 5.292.26(2), Wis. Stats., should be amended as follows to read as follows:
“Except as provided in sub. (3), a local governmental unit is immune from civil liability related
to the discharge of a hazardous substance on or from the property if any of the following
applies:

(a) The local governmental unit acquired the property through tax delinquency proceedings or
as the result of an order by a bankruptcy court.

(b) The local governmental unit acquired the property from a local governmental unit that
acquired the property under a method described in par. (a)

(¢) The local governmental unit acquired the property through condemnation or other
_proceeding under Ch. 32, Wis. Stats.

(d) The local governmental unit acquired the property for the purpose of slum clearance or
blight elimination.”

Comments

DNR Comments: The third proposal listed above would deprive a third party of the right to seek a
remedy.for damages to their property caused by contamination migrating onto their property from
the source property. It could be found to be an unlawful artempt 1o deprive the third party of his or
her property without compensation.

Study Group Comments: Many members of the Study Group expressed concern over the third
bullet in this proposal. These concerns mirrored the DNR’s comments.

Bruce Keyes, Foley and Lardner, Brownfields Study Group Member, Comments: The first two
proposals (a and b) address situations where the municipality has little or no choice regarding
property to be acquired. In some instances this could be said of acquiring property for blight
elimination or condemnation. However, the local unit of government is likely to have a greater
degree of free will in selecting to acquire properties for redevelopment and acquisition through
condemnation or blight elimination. Consequently, while it is in the public interest to protect the
public coffers, in balance I believe that the local unit of government should, in these cases, be

held to the same responsibility as private parties.

Type of Change: Statutory
Resources; None
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DOA.:......Wong — Exempt voluntary parties and local units of government
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FOR 1999-01 BUDGET — NOT READY FOR INTRODUCTION

.
% o

AN AcT ...; relating to: the budget. e yﬂ

Analysis by the Legislu&ive Reference Bureau
ENVIRO}\]MENT

HAZARDOUS SUBSTANCES AND ENVIRONMENTAL CLEANUP

Current law generally requires a person who possesses or controls a hazardous
substance that is discharged or who causes the discharge of a hazardous substance
to restore the environment to the extent practjcable and to minimize the harmful

t effects of the discharge on the environment. é person is considered to possess or
control any hazardous substance that is di on property that the person .},
owns. Cgrrent law generally exempts a local governmental unit froﬁ?&nﬁ-{ ‘
to clean Up a property if the local governmental unit acquired the property in one of
several specified ways, such as through tax delinquency or condemnation.

This bill exempts a local governmental unit from the requirement to cleanup -
a hazardous substance that has migrated from a property acquired in one of the
specified ways to another property. As a condition of obtaining this exemption, the
department of natural resources (DNR) may require a local governmental unit to
obtain insurancc covering the cost of cleaning up hazardous subhstances that migrate
from its property. o

Under current law, a person who did not intentionally or recklessly cause the
original discharge of a hazardous substance on a property, called a voluntary party,
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is exempt from absolute requirements to restore the environment and minimize the
harmful effects of the discharge, and from the requirements of other laws relating
to hazardous substances, if an environmental investigation of the property is
conducted, the property is cleaned up, tbxedeparﬁnentaﬁnatumlusnmeﬁDNR‘ﬁ
issues a certificate of completion stating that the clea'I{up restored the environment
and minimized the harmful effects of the discharge and the voluntary party

maintains and monitors the property as required by DNR. This exemption applies
if later changes to the law would impose greater responsibilities on the voluntary

party orif 1t'1§,(discovered that the cleahup failed toaly’restore the environmeni:;fﬁ-~

to minimize the harmful effects of the discharge.

This bill exempts a person who qualifies for the voluntary party exemption from
the requirement to cleatf’ up a hazardous substance that has migrated from the
voluntary party’s property to another property after DNR issues the certificate of

\* completion. As a condition of obtaining this exemption, the-department-of nataral

Ligs, f

1
2
3
4
5
6

8
10
11
12

NR{may require a voluntary party to obtain insurance covering the cost
of cleaning up hazardous substances that migrate from its property.
For further information see the state and local fiscal estimate, which will be

printed as an appendix to this bill. »

The people of the state of Wisconsin, represented in senate and assembly, do

enact as follows:
T —

v
A SEcTION 1. 292.11 (5‘)))((em) of the statutes is created to read:

292.11 (9) (em) 1. Subject to su]c\))c(l. 2., a local governmental unit entitled to the
exemption under par. (e) fm. is exempt from subs. (34;: (1:1\,) and (";)/(b) and (c) with
respect to a hazardous substance that migrates from the property to which the
exemption under par. (e) 1m. applies onto another property.

2. As a condition of obtaining the exemption under sub"é. L, ‘fhe depa‘gment
may require a local governmental unit to obtain and mainﬁﬁiﬁinsuraﬂce, naming the
local governmental ynit and this state as insureds, to cover the coéts of complying
with y\mﬁ@ %%th‘ respect to a hazardous substance described in sub‘d/. 1.
SECTION 2. 292.15 (2) (cm) of the statutes is created to read:

292.15 (2) (cm) 1. Subject to suba./ 2., a voluntary party entitled to the

v X X
exemption under par. (a) is exempt from ss. 289.05 (1), (2), (3) and (4), 289.42 (1),

+
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X W oA K "4
289.67, 291.25 (1) to (5), 291.29, 291.37, 292.11 (3), (4) and (7) (b) and (¢) and 292.31
(8), and rules promulgated under those provisions, with respect to a hazardous

v
substance that migrates from the property to which the exemption under par. (a)

N v
applies onto another property after the date on which the certificate under par. (a)

3. is issucd. ' '

- - . v v
9. As a condition of obtaining the exemption under subd. 1., the department
/

may require a voluntary party to obtain and maintain insurance, naming the
voluntary party and this state as insureds, to cover the costs of complying with s.
w” v
292.11 (3) with respect to a hazardous substance described in subd. 1.

(END)
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i% 2

Manyee:

This is a preliminary versjon of the draft relating to liability of voluntary parties and
local governmental units fgr contamination that migrates off-site. As requested, for
voluntary parties the dr% provides an exemption for migration that occurs after the
certificate of completion #fissued. It may be difficult to tell when a substance migrated

(Jaa___from one property to ano her. Should the exemption also apply to migration that
Sccurred before the certificateR)issued but was not discovered until later? Should the
exemplion apply to voluntary parties that have already obtained a certificate of
completion? If not, I will need to add an initial applicability provision to this draft.

I am not certain how DNR will go about requiring insurance unless it does so on a
blanket basis, by rule. A local governmental unit is not required to apply to DNR to
obtain the current liability exemption, so DNR would not necessarily know when a
local governmental unit has acquired a contaminated property in one of the specified
ways.

Note that the person whose property is affected by this migrating contamination is
probably not legally required to clean up the contamination because of s. 292.13.
However, the person may be stuck with a contaminated property which the person may
be unable to sell or to use as he or she wishes unless a clearttp is conducted. DNR has
the authority to clean up the contamination, but is not required to do so.

I plan to include language relating to the biennial report-on the impact of this
exemption in the draft relating to that report. Otherwise, I will add that language in

a redraft of this draft.

Please let me know if you have any questions.

Rebecea C. Tradewell
Managing Attorney
266-7290
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Section #. 292.11 (9) (e) 1. of the statutes is amended to read:

In ﬂ“"*‘/"’“”“‘?ﬁ'”f/" aN,Q IG’M (em)l * /og(j

292.11 (9) (e) I.Jibee&lﬂgovernmental unit” means a municipality, a redevelopment authority

created under s. 66.431, a public body designated by a municipality under s. 66.435 (4) or a housing

authority.

History: 1995 a. 227 ss. 700, 703 to 707, 710, 993; 1997 a. 27, 35.

traderc(Irbunx13) Fri-Jan—8-1999 8:40 am
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LEGISLATIVE REFERENCE BUREAU

January 8, 1999

Manyee:

This is a preliminary version of the draft relating to liability of voluntary parties and
local governmental units for contamination that migrates off—site. As requested, for
voluntary parties the draft provides an exemption for migration that occurs after the
certificate of completion is issued. It may be difficult to tell when a substance migrated
from one property to another. Should the exemption also apply to migration that
occurred before the certificate was issued but was not discovered until later? Should
the exemption apply to voluntary parties that have already obtained a certificate of
completion? If not, I will need to add an initial applicability provision to this draft.

I am not certain how DNR will go about requiring insurance unless it does so on a
blanket basis, by rule. A local governmental unit is not required to apply to DNR to
obtain the current liability exemption, so DNR would not necessarily know when a
local governmental unit has acquired a contaminated property in one of the specified
ways.

Note that the person whose property is affected by this migrating contamination is
probably not legally required to clean up the contamination because of s. 292.13.
However, the person may be stuck witha contaminated property which the person may
be unable to sell or to use as he or she wishes unless a cleanup is conducted. DNR has
the authority to clean up the contamination, but is not required to do so.

I plan to include language relating to the biennial report on the impact of this
exemption in the draft relating to thal report. Otherwise, I will add that language in
a redraft of this draft.

Please let me know if you have any questions.

Rebecea C. Tradewell
Managing Attorney
266-7290
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FROM +DNR SDMINISTRETION 628 266 €393 ’ 1999,01-21 1a
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' CORRESPONDENCE/MEMORANDUM

DATE: January 20, 1999 -
TO: Brian Dranzik, MB/,

FROM:  Darsi Foss,

SUBJECT: LRB Draft 1422/P1dn ~ Exampt voluntary parties and Jocal units of government
for contamination that migrates off-site

We have discussed this bill draft with staff at the Department of Administration (DOA) and 1
believe we have come to a general agréement on the language that would cover the off-site
situations contemplated in the Brownfields Study Repost. In addition, I believe we have come
to an ggreement as to the application of environmental insurance both for the voluntary party
and local units of government exemptions..

Voluntary Party Exemption Language in LRB 1422/P1:

With respect to the Voluntary Party exemption in s. 292.15, Wis. Stats., we believe that the :
language in LRB draft 0929/2dn regarding environmenta) insurance should be sufficient to 3
cover the situation contemplated in LRB draft 1422/P1 dn. In addition, we recommend that s.

O\[, 292.15(2)(=), Wis. Stats., be amended to address the concerns of the Brownfields Study Group
with respect to off-site contmnnanon

"Except as provided in sub. (6) or (7), 8 voluntary party is exempt from .... with respect to
the existence of a hazardous substance located on or originating from the pxoperty if all of
the fallowing oecur. .

This amended language and the insurance language in LRB draft 0929/2dn are t:commmded to
replace the voluntary party language in LRB draft 1422/P1 dn.

Local Units of Government Exemption Language:

As contemplated in LRB Draft 1422/P1 dn, DNR stafF believe that application of eavironmental
insurance 1o off-site contamination at propesties acquired by a Local Unit of Government by one
of the methods in s. 292.11(9)e) should be dropped. In addition, we recommend that the
following language be adopted to address the concemns of the Brownfields Smdy Group with
respect to a2 LUG’s liabilitly under s. 292:11(9)(e), Wis.Stats., for off-site contamination:

4 "A local governmental unit is exempt from subs. (3), (4) and (7)(b) and (c) with respect to
. w e the existence of hazardous substances located on or originating from property acquired by
b the local governmental unit if any of the following applics:"
Please let us know of any questions you may have. -
Ce: ' i
Judy Ohm, LS/S a
Bi)l Ramsey, RR/3 ' Pris
*nd
818°0N

C2SB P92 829 « JONUNIJ ONY 139aMg nig 95:6T T E6/ves1a



" Tradewell, Becky

From: Tradewell, Becky

Sent: Monday, January 25, 1999 11:23 AM
To: Wong, Manyee

Cc: Schmiedicke, David

Subject: DNR’s comments on LRB-1422/P1
Manyee,

The memo from Darsi Foss that you forwarded to me concerning LRB-1422/P1 asks that s. 292.15 (2) (a) (intro.)
be amended to refer to "a hazardous substance located on or originating from the property" instead of the language that is
in the draft. This would appear to exempt a voluntary party from having to clean up any hazardous substance that has
migrated from the property, without regard to when the substance migrated and without regard to whether the voluntary
party knew about the migration before the voluntary party cleaned up the originating property. Section 292.15 (2) (a) only
requires a cleanup of the property for which the voluntary party is seeking an exemption, it does not require that the
voluntary party clean up any neighboring property. Is this the substantive effect that you desire?

Please keep in mind that another brownfiélds draft changes the definition of "voluntary party" so that anyone can
be a voluntary party. lf that draft is included in the budget and this draft exempts a voluntary party from any responsibility
to clean up a neighboring property, the budget could result in exempting a person who intentionally discharged a
hazardous substance from liability to remedy the effects of the discharge on neighboring properties. The language
proposed by DNR appears to very greatly limit the spills law requirement that a person cleanup the messes that the person
caused. Please let me know if you would like me to clarify the point that | am trying to make.

As a drafter, my job is to understand the legal effect that a draft is intended to have and to ensure that it does have
that effect. | am trying very hard to do this. It is often impossible for a drafter to do this if he or she is only given proposed
statutory l[anguage.

Of course, drafters sometimes do not accomplish the desired legal effect on the first try (or even the second).
When the LRB receives redraft instructions, we need to be told in what respect our previous draft fails to accomplish the
legal change that the requester wants. That has not been happening with some of the redraft requests that are coming
from DNR. This is especially frustrating when we have so little time to finalize budget drafts, some of which have been
available for review for a considerable amount of time. All of the drafts must be finalized by next Monday.

It is also my job to try to draft so that the meaning of the statutes is clear to readers. Some of the changes that
DNR is requesting do not seem to be based on substance but on a structure that DNR would prefer. In determining
whether to make such changes, we need to consider whether the changes would make the statutes more or less clear.

| will make any necessary changes to LRB-1422/P1 after | hear back from you.

Becky
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DOA......Wong — Exempt voluntary parties and local units of government
from liability for contamination that migrates off—site

For 1999-01 BUDGET — NoT READY FOR INTRODUCTION

Ot

e

AN ACT /, relating to: the budget.

Analysis by the Legislative Reference Bureau
ENVIRONMENT

HAZARDOUS SUBSTANCES AND ENVIRONMENTAL CLEANUP

Current law generally requires a person who possesses or controls a hazardous
substance that is discharged or who causes the discharge of a hazardous substance
to restore the environment to the extent practicable and to minimize the harmful
offocts of the discharge on the environment. A person is considered to possess or
control any hazardous substance that is present on property that the person owns.
Current law generally exempts a local governmental unit from the requirement to
clean up a property if the local governmental unit acquired the property in one of
several specified ways, such as through tax delinquency or condemnation.

This bill exempts a local governmental unit from the requirement to clean up
a hazardous substance that has migrated from a property acquired in one of the

specified ways to another property. &S a Con ditiomof obtaining this-exemptiem, the
derartnment of~patural-resources (DINRIINay-reo e a tecal-geverumeniary it te
btaininsUTanee-covering the cost of cleaninguphazardoussubstancestiat migrate
lfFom Tts property,

Under current law, a person who did not intentionally or recklessly cause the
original discharge of a hazardous substance on a property, called a voluntary party,
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is exempt from absolute requirementg/to restore the environment and minimize the
harmful effects of the dischargeyaid from the requirements of other laws relating
to hazardous substances; if afl environmental investigation of the property is
conducted, the property is cleaned up, DNR issues a certificate of completion stating
that the cleanup restored the environment and minimized the harmful effects of the
discharge and the voluntary party maintains and monitors the property as required
by DNR. This exemption applies if later changes to the law would impose greater
responsihilities on the voluntary party or if it is later discovered that the cleanup

/ failed to restore the environment fully or to minimize the harmful effects of the
’ discharge.
And b7 . ThisbillexemptsEparson who qualifias for the voluntary party exempties-fremt
(ASeT the requirenment~to_clean up a_hazardeus-su ¢ that has migrated from

voluntary party’s-prope 0 arother property after DNR issues the certificate of

comf)létn. As a condition of obtaining this sxemption, DNR may require a
voluntary party to obtain insurance covering the cost of cleatii hazardous

ces.. ] __,,-v-..le.-:-v.‘:-o‘*z:*r A
For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

1 SEcTION 1. 292.11 (9) (e) 1. of the statutes is amended to read:
@ 992.11 (9) (e) 1. “Loeal In this

unit” means a municipality, a redevelopment authority created under s. 66.431, a

gl “local governmental

public body designated by a municipality under s. 66.435 (4) or a housing authority.

3

4

5 /‘\“’/ SEcTION 2. 292.11 (9) (em) of the statutes IS created to Toad: —

6 { 292.T1~9) (em) 1. Subject to subd. 2., a local governmental un ~entitled tothe
7

8

9

10

11
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) SECTION 2
e e e

.

\iB 1 governmental unit and this state as insureds, to cover the costs of ¢ o'-”
Whh. (8) with respect to a hazardous substance described in sybd

SECTION3. 292.15 (2) (cm) of the statutes is created to Gad:

292.15 (25\\2‘5‘1%1\)%%1. Subject to subd. 2., a volyn party entitled to the
exemption under par. N(\a“%l% exempt from ss. 28 o6 (1), (2), (8) and (4), 289.42 (1),
289.67, 291.25 (1) to (5), " 291.37, 292 1(3), (4) and (7) (b) and (c) and 292.31
(8), and rules promulgated 4 provisions, with respect to a hazardous
spbstance that migrates from t} which the exemption under par. (a)
applies onto another propert fter the date vhich the certificate under par. (a)
3. is issued. |

2. As a condd ion of obtaining the exemption under subd 1., the department

may requi voluntary party to obtain and maintain insurands, naming the
voluntary party and this state as insureds, to cover the costs of complyingwith s.

0 .1 (8) with respect to a hazardous substance described in subd. 1.

T 7158 | (END)
Infﬁ.{/}v
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Section #. 292.11 (9) (¢) 1m. (intro.) of the statutes is amended to rcad:

292.11 (9) (e) Im. (intrd.) A local governmental unit is exempt from subs. (3), (4) and (7) (b)

and (c) with respect tOJproperty acquired by the local govefnment unitif any of the following applies:

History: 1995 a. 227 ss. 700, 703 to 707, 710, 993; 1997 a. 27, 35.

AJSJAM»?@ WC hezapdus médmc@Wﬁ%ﬁ—% '

traderc(lrbunx13) Thu-Jan-28-1999  1:42 pm



Tnset 3’/%/”' >

Section #. 292.15 (2) (a) (intro.) of the statutes is amended to read:

292.15 (2) (a) (intro.) Except as provided in sub. (6) or (7), a voluntary party is exempt from the
provisions of ss. 289.05 (1), (2), (3) and (4), 289.42 (1), 289.67, 291.25 (1) to (5), 291.29, 291.37,
292.11(3), (4) and (7) (b) and (c) and 292.31 (8), and rules promulgated under those provisions, with

discharsen wostarn or_or iz g froma
respect to theemsteneenofa hazardoussabs(en% erty, if all of the Tollowing occur at any

time before or after the dafe of acquisition:

History: 1993 a. 453; 1995 a. 425; 1995 a. 227 5. 712, 714,|715; 1997 a. 27, 237.

traderc(Irbunx13) Thu-Jan-28-1999  3:44 pm
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Section #. 202.15 (2) (a) 2. of the statutes is amended to read:

hulgated by the department and any contract entered into

History: 1993 a. 453: 1995 a. 225; 1995 a. 227 <.{712, 714, 715; 1997 a. 27, 237.

5 AFH0

I e

gxr

traderc(Irbunx13) Thu-Jan-28-1999  2:00 pm



Tnsed 2-14

Scction #. 292.15 (2) (a) 3. of the statutes is amended to rcad:

292.15(2) (a) 3. The voluntary party obtains a certificate of com letlon from the department that

Qllt;_‘@_“mﬁi 4%? Jw?ﬁ_é
the preperty(has been satisfactorily restored to the extent practlca ejand that the iarmful effects
from &d*seharge-ofz—hazardﬂus-substaneq ave een minimized.

History: 1993 a. 453; 1995 a. 225; 1995 a. 227 s. 712, 714, 715; 1997 a. 27, 237.

traderc(lrbunx13) Thu-Jan-28-1999  2:00 pm
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ﬂ requirements of other laws relating to hazardous substances. The bi raléo
authorizes DNR to require a voluntary party to obtain insurance to coyef the cost oﬁ
a cleanup in case the initial cleanup fails. \\
For further information see the state fiscal estimate, which will be printed as
an appendix to- thls bill. “\

o

",
",
.,

The people of the state of Wzsconszn/,neﬁresented in senate and assembly, do
enact as follows: - v

"m,\
1) (f) of the statute\S“iﬁ\repealed and recreated to read:
™.
292.15 ) “Voluntary party” means a persor?v\vh»o\\ubmlts an application to

\ bj;ai/rmﬁzxemption.under this section and pays any fees re\\?’e under sub. (5). \i

SECTION 1. 292.

\l

SECTION 2. 292. 15 (2) (a) 7. of the statutes is created to read:

292.15 (2) (a) 7. Ifrequired by the department, the voluntary party obtains and
maintains insurance to cover the costs of complying with s. 292\.)1<1 (3) in case it is
discovered, after the department issues a certificate of completion under subd. 3.,
that the cleanup under subg.< 2. fails to fully restore the environment or to minimize
the effects from a discharge or that the hazardous subs’pance that is the subject of the
cleanup is more extensive than known before the department issues the cer’t{ﬁcate
of completion, and the insurance complies with rules promulgated by the department
and names the voluntary party and this state as insureds.

SECTION 3. 292.150{2) (e) of the statutes is created to read:

: v
292.15 (2) (e) If the department requires insurance under par. (a) 7., the

department may contract with an insurer to provide insurance required under par. /g\

¥
(a) 7. and may require voluntary parties Lv vblain coverage under the contract. U) J
3
A}

ECTION4292: statutes 1S amen

Ns—Pheexemption provided in sub. (Z)Wﬁ

to any successor or assignee of the volunta rpart

 292.15 3) SWUESSQ 3 AND.ASS

R
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Manyee:

At our meeting, I learned that DNR interprets s. 292.15 (2\< (a) to require a voluntary
party (or whoever is conducting the cleaf{up) to clean up any discharge that has
migrated to another property in order to qualify for the exemption for the voluntary
party’s property. Although in isolation the language of s. 292.15 (2) (a) 3. can be read
support this position, I think that s. 292.15 (2) (a) 2. states the clean—up requirements,
namely that the voluntary party is only required to clean up the property for which the
exemption is sought. I discussed the matter with Paul Nilsen, who has also done some

work in this area, and he agrees with my interpretation.

Whatever drafting problems there are with s. 292.15 (\2/) (a) 3., I believe that the
legislature did not intend to require the cleafiup of adjacent properties in order to
obtain the voluntary party exemption. Under my interpretation, if s. 292.11 (3) applied
to the voluntary party with respect to an adjacent property, the voluntary party would
still be liable under s. 292.11(3) for that property. But a voluntary party that obtained
a property after the property itself was cleaned up would probably not be liable under
s. 292.11 (8) for the hazardous substances that had migrated from the property before

the voluntary party obtained the property. v ou v
Under this draft, I believe that, as under current law, s. 292.15 (2) (a) 1., 4. and 5.
only apply to the voluntary party’s property. ls that OK?

Please let me know if you have any questions about this draft.

Rebecca C. Tradewell
Managing Attorney
Phone: (608) 266-7290
E-mail: Becky.Tradewell@legis.state.wi.us
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January 29, 1999

Manyee:

At our meeting, I learned that DNR interprets s. 292.15 (2) (a) to require a voluntary
party (or whoever is conducting the cleanup) to clean up any discharge that has
migrated to another property in order to qualify for the exemption for the voluntary
party’s property. Although in isolation the language of s. 292.15 (2) (a) 3. can be read
support this position, I think that s. 292.15 (2) (a) 2. states the clean—up requirements,
namely that the voluntary party is only required to clean up the property for which the
exemption is sought. I discussed the matter with Paul Nilsen, who has also done some
work in this area, and he agrees with my interpretation.

Whatever drafting problems there are with s. 292.15 (2) (a) 3., I believe that the
legislature did not intend to require the cleanup of adjacent properties in order to
obtain the voluntary party exemption. Under my interpretation, if s. 292.11(3) applied
to the voluntary party with respect to an adjacent property, the voluntary party would
still be liable under s. 292.11 (8) for that property. But a voluntary party that obtained
a property after the property itself was cleaned up would probably not be liable under
s. 292.11 (8) for the hazardous substances that had migrated from the property before
the voluntary party obtained the property.

Under this draft, I believe that, as under current law, s. 292.15 (2) (a) 1., 4. and 5.
only apply to the voluntary party’s property. Is that OK?

Please let me know if you have any questions about this draft.

Rebecca C. Tradewell

Managing Attorney

Phone: (608) 266-7290

E-mail: Becky.Tradewell@legis.state.wi.us
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DOA.......Wong — Exempt voluntary parties and local units of government
from liability for contamination that migrates off-site

FOR 1999-01 BUDGET —— NOT READY FOR INTRODUCTION

0/@75&

N

N
{
AN ACR; relating to: the budget.

Analysis by the Legislative Reference Bureau
ENVIRONMENT

HAZARDOUS SUBSTANCES AND ENVIRONMENTAL CLEANUP

Current law generally requires a person who possesses or controls a hazardous
substance that is discharged or who causes the discharge of a hazardous substance
to restore the environment to the extent practicable and to minimize the harmful
effects of the discharge on the environment. A person is considered to possess or
control any hazardous substance that is present on property that the person owns.
Current law generally exempts a local governmental unit from the requirement to
clean up a property if the local governmental unit acquired the property in one of
several specified ways, such as through tax delinquency or condemnation.

This bill exempts a local governmental unit from the requirement to clean up
a hazardous substance that has migrated from a property acquired in one of the
specified ways to another property.

Under current law, a person who did not intentionally or recklessly cause the
original discharge of a hazardous substance on a property, called a voluntary party,
is exempt from absolute requirements to restore the environment and minimize the
harmful effects of the discharge on a property, and from the requirements of other
laws relating to hazardous substances, if an environmental investigation of the
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property is conducted, the property is cleaned up, DNR issues a certificate of
completion stating that the cleanup restored the environment and minimized the
harmful effects of the discharge and the voluntary party maintains and monitors the
property as required by DNR. This exemption applies if later changes to the law
would impose greater responsibilities on the voluntary party or if it is later
discovered that the cleanup failed to restore the environment fully or to minimize the
harmful effects of the discharge.

Under this bill, in order to qualify for the voluntary party exemption, both the
voluntary party’s property and any other property affected by a discharge
originating from that property must be cleaned up. Under the bill, once DNR
approves the cleanup, the voluntary party is exempt from further clean—up
requirements on both the voluntary party’s own property and any other property
affected by a discharge originating from that property. The bill also authorizes DNR
to require a voluntary party to obtain insurance to cover the cost of a cleanup if the
initial cleanup fails.

For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do

enact as follows:
“‘rcﬁ%éﬁgg(i“-wzmgv?-hl‘T“(‘g’)“‘(”é‘)‘“’f‘.“gf;Eﬂe statutes is amended o read: — =
S, I W:w«wm’m"”‘“"‘ﬂ«m”m .
~ (@)-1—"E5ealdn-this p@rg_gr%gh: “local governmental unit” means a
municipality, a redevelopment authority created under s. 66: a public bod}r

ng aut W
| SmemioN 2. 292.11 (9) (e) 1m. (intro.) of the statutes-is-amended to read:

ousi
I

292.11 (9) (eﬁmfffk(fﬁ"tm:)mA;%%ggoLgev’érfmental unit is exempt from subs. (3),

H s
it —

€4) and (7) (b) and (Qym?égﬁect to discharges of hazardous substances on or

M“‘m

H

property acquired by the local governmenfmﬁ'ﬁ‘i‘t"«i-f.%ghny of the
. N"“"‘W._.H

‘‘‘‘‘
S oS

NS

s
T g
R —

exempt-fromr tAEpTovisions of ss. 289.05 (1), (2);(3yand (4), 289.42 (1), 289.67, 291.25

P T T

(1) to (5), 291.29, 291.37, 292.11 (3), (4) and (7) (b) and (c) and 255?5‘?(8%%:;;1%

vvvvvv —-QECTION 3. 292.15(2) (a) (intro.) of the statutes is amended Lo read: ~——"
R

29215(§M@)(mtr@)@§cgpt as pﬂggy,,idedwiun*sﬁ’b”fw(évf or (7), a voluntary party;s\
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SECTION 3
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1 promulgated under thos*e«pmylslons w1th ggspeetvtwﬁheexfs%eﬂee dlSChaI‘ge of ‘&

i
m_‘ S,

2 hazardous substance s gbsfanceg on the or orlgmatmg from a property, if all of the\

3 followmg occur at any time before or after the date of acqulsltlon ;
4 SECTION 4. 292.15 (2) (2) 2. of the statutes is amended to read:
5 292.15 (2) (a) 2. Except as provided in sub. (4), the property-is-cleaned-up-by

restoring the environment is restored to the extent practicable with respect to the
7 discharges and minimizing the harmful effects from a-discharge-of the-hazardous
8 substance the discharges are minimized in accordance with rules promulgated by the

2]

9 department and any contract entered into under those rules.
10 SECTION 5. 292.15 (2) (a) 3. of the statutes is amended to read:
11 292.15 (2) (a) 8. The voluntary party obtains a certificate of completion from
12 the department that the preperty environment has been satisfactorily restored tothe

13 extent practicable with respect to the discharges and that the harmful effects from
14 a-discharge of a hazardous-substanee the discharges have been minimized.

16
17
18

19

20

21 JEETUD i i ai T nt issues the certificate

22 of completion, and the insurance complies with rules promulgated b department
23 w names the voluntary party and this state as insureds.
24 Wlﬁ (e) of the-statutes-is-created to read:
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SECTION 7

i

e

?2“5?211542) (e) If the department requires insurance under par.

sk A
R

depagwmymtﬁ%ﬁffhﬁm%toﬁdvide insurance required under par.
[ .

\(a) 7. and may require voluntary to obtain ¢

(END)
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This draft reconciles LRBW
should continue to appear in the compile

Sy

Rebecca C. Tradewell

Managing Attorney
Phone: (608) 266—7290
E-mail: Becky.Tradewell@legis.state.wi.us
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February 3, 1999

Manyee:

This draft reconciles LRB—0257, LRB-0285, LRB-0929, LRB-1419, LRB-1422 and
LRB-1423. All of these drafts should continue to appear in the compiled bill.

Rebecea C. Tradewell

Managing Attorney

Thone: (608) 2667290

E-mail: Becky.Tradewell@legis.state.wi.us
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DOA......Wong — Exempt voluntary parties and local units of government

from liability for contamination that migrates off—site

FoOR 1999-01 BUDGET — NOT READY FOR INTRODUCTION

AN ACT ..; relating to: the budget.

Analysis by the Legislative Reference Bureau
ENVIRONMENT

HAZARDOUS SUBSTANCES AND ENVIRONMENTAL CLEANUP

Current law generally requires a person who possesses or controls a hazardous
substance that is discharged or who causes the discharge of a hazardous substance
to restore the environment to the extent practicable and to minimize the harmful
effects of the discharge on the environment. A person is considered to possess or
control any hazardous substance that is present on property that the person owns.
Current law generally exempts a local governmental unit from the requirement to
clean up a property if the local governmental unit acquired the property in one of
several specified ways, such as through tax delinquency or condemnation.

This bill exempts a local governmental unit from the requirement to clean up
a hazardous substance that has migrated from a property acquired in one of the
specified ways to another property.

Under current law, a person who did not intentionally or recklessly cause the
original discharge of a hazardous substance on a property, called a voluntary party,
is exempt from absolute requirements to restore the environment and minimize the
harmful effects of the discharge on a property, and from the requirements of other
laws relating to hazardous substances, if an environmental investigation of the
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property is conducted, the property is cleaned up, DNR issues a certificate of
completion stating that the cleanup restored the environment and minimized the
harmful effects of the discharge and the voluntary party maintains and monitors the
property as required by DNR. This exemption applies if later changes to the law
would impose greater responsibilities on the voluntary party or if it is later
discovered that the cleanup failed to restore the environment fully or to minimize the
harmful effects of the discharge.

Under this bill, in order to qualify for the voluntary party exemption, both the
voluntary party’s property and any other property affected by a discharge
originating from that property must be cleaned up. Under the bill, once DNR
approves the cleanup, the voluntary party is exempt from further clean—up
requirements on both the voluntary party’s own property and any other property
affected by a discharge originating from that property. The bill also authorizes DNR
to require a voluntary party to obtain insurance to cover the cost of a cleanup if the
initial cleanup fails.

For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows: ’

SEcTION 1. 292.15 (2) (a) 2. of the statutes is amended to read:

292.15 (2) (a) 2. Except as provided in sub. (4), the property-is-cleaned-up-by
restoring-the environment is restored to the extent practicable with respect to the
discharges and minimizing the harmful effects from a-discharge-of the-hazardous
substance the discharges are minimized in accordance with rules promulgated by the
department and any contract entered into under those rules.

SECTION 2. 292.15 (2) (a) 3. of the statutes is amended to read:

202.15 (2) (a) 3. The voluntary party obtains a certificate of completion from
the department that the property environment has been satisfactorily restored tothe

extent practicable with respect to the discharges and that the harmful effects from
a-discharge of a hazardous substanee the discharges have been minimized.

(END)



