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- 2 v Create Interim Liability Protections dunng the Voluntary Party Liability Exemptlon
| Process (Reference LRB 0937) e
? T

e,

;> Modify prevreus request to specify that information on the number of sites
! where additional, contamination was discovered during the end of gSite
% investigation and the start of remediation activities must be provided in the \
i biennial report as discussed in numeral 1. ti
> Modify prev10us request:to authorize DNR to require that untary parties \
acquire insurance to covet-liability for the interim perig naming the voluntary |
| party and the State of Wisconsin as the insured. "Thefolicy will name both \

S,/ 4

voluntary party and the State of- Wlsconsm as thedrisured.

‘E

3.

|

é pand the Voluntary Party Liability Exemptl and Liability Protections for Local
tmts of Government

!

migrates to an off-site proper/ty after the Certlfiéate of Completion has been
issued. ~ .

]
: t
~ '
Exempt voluntary parties from enﬁﬁ/rénent}é‘ﬂ liability if contamination %
{
Exempt local units of ﬁdvernment from env1ronmental 11ab111ty if contamination

*****

i bicnnial report as discussed in numeral 1. Y !
> Authorizé DNR to require the voluntary party and local units of gover ment to [
obtainh insurance to cover 11ab111ty due to migration of contamination o

ite s
er a Certificate of Completion is 1ssued. The pohvy will name both voli?ﬁ“afy//
~--party.and the State-of Wisconsiti as the insured:—

———
—

4. Natural Attenuation at Voluntary Party Sites

> Allow Certificates of Completion to be issued before ch. NR 140 standards are
met for sites where natural attenuation is used as a final remedy.

> Require that information on the number of sites where the use of natural
attenuation as a final remedy failed after the Certification of Completlon has
been issued be prov1ded in the biennial report as discussed in numeral 1.

> Authorize DNR to requlre voluntary party to obtain insurance that would cover
the costs of remediation in the event that the natural attenuation remedy fails.
Insurance may be obtained privately or from a state sponsored insurance pool.

The policy will name both voluntary party and the State of Wisconsin as the
insured.

g TS "mmm‘m

(5 Deﬁmtmn of “Voluntary Par“‘f“‘”“(RefereneemLRB»QQzQ_)sw»W “““"“’"‘“”’”“7
\
3

> Modify prevmus  Téquest to requlre that information on the number of sg:es“ ;
where additional contamination'was discovered after a Certificate- of
Completion has been issued be provided.i
numeral 1.

\ > Modify previous request to authorize DNRAOT requlre 1t e«:voluntary party to

\ obtain a private standard insurancé policy or participate in & astate insurance
\ pool to cover liabilit or-contamination found after a Certificate of*ngipleuon

n the b1enmal report as discussed in

!
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Background

Over the past few months, DNR has
received a number of inquiries about
whether a participant in the “Voluntary
Party Liability Exemption” (VPLE)
program, 5.292.15, Wis. Stats., could reccive
the exemption (a Certificate of Completion),
before Ch. NR 140 groundwater standards
are met, at sites where natural attenuation of
groundwater is proposed as a final remedy.

The DNR believes that it does not have the
authority under 5.292.15, Wis. Stats., to
issue Certificates of Completion before Ch.
NR 140 groundwater standards are met.

The only authority it presently has is to issue
a letter of assurance to the voluntary party
clarifying that it will receive the Certificate
of Completion when the natural attenuation
remedy succeeds in bringing the
groundwater back into compliance with Ch.

NR 140.

The issuance of Certificates of Completion
before Ch. NR 140 standards are met at sites

Proposal

where natural attenuation will bring
groundwater into compliance with Ch. NR
140 standards within a reasonable period of
time will promote the redevelopment
objectives that the VPLE was intended to
achieve.

ITowever, the statute does not currently
address the issue of how cleanups of sites
with failed natural attenuation remedies
would be funded. This concern is especially
compelling because the use of natural
attenuation as a remedy, unlike conventional
environmental remedies, is a relatively new
provision in the Ch. NR 700 administrative
rule series.

This raises the concern that the state may
take on a potentially expensive
responsibility to clean up groundwater at
those sites where natural attenuation fails
after a Certificate of Completion is issued.

Amend 5.292.15, Wis. Stats., to allow Certificates of Completion to be issued before Ch. NR
140 standards are met at sites where natural attenuation is used as a final remedy,
consistent with Ch. NR 726, Wis. Admin. Code, conditional closure requirements. In
addition, create a provision that requires a voluntary party to obtain insurance that would
cover the custs of remediation in the event that the natural attenuation remedy fails.

The DNR will work with the Department of Administration and interested parties to develop
rules that specify the type of insurance that would be most feasible. The two most likely methods
of insuring the success of natural attenuation remedies at VPLE sites are:

1. Privately obtained insurance: The voluntary party would have to obtain insurance to
cover the costs of any failures of the natural attenuation remedy and present proof of
insurance with the request for the Certificate of Completion.

2. State-sponsored insurance: The state would negotiate a master contract with an
insurer to cover all natural attenuation remedies at VPLE sites and issue the Certificate




of Completion only after the voiuntary party has paid the premium for coverage under
that policy for the VPLE site.

The advantages and disadvantages of these options would be assessed during the rule-making
process and the most appropriate, cost effective, and feasible option would be codified and
implemented.’ In order to accomplish this effort in a timely manner, the DNR should also be
authorized in the budget bill to develop these rules under its emergency rule-making authority.

Comments

Type of Change: Statutory, including authorization to develop rules under emergency rule-making

authority.
Resources; DNR staffing needs will be dependent upon the insurance option selected.

69
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Analysis by the Legislative Reference Bureau
ENVIRONMENT Vv

HAZARDOUS SUBSTANCES AND ENVIRONMENTAL CLEANUP v

Current law generally requires a person who possesses or controls a hazardous
substance that is discharged or who causes the discharge of a hazardous substance
to restore the environment to the extent practicable and to minimize the harmful
effects of the discharge on the environment. Under current law, a person who did not
intentionally or recklessly cause the original discharge of a hazardous substance on
a property, called a voluntary party, is exempt from absolute requirements to restore
the environment and minimize the harmful effects of the discharge, and from the
requirements of other laws relating to hazardous substances, if an environmental
investigation of the property is conducted, the property is cleaned up, the
department of natural resources (DNR) certifies that the cleanup restored the
environment and minimized the harmful effects of the discharge and the voluntary
party maintains and monitors the property as required by DNR. This exemption
applies if later changes to the law would impose greater responsibilities on the
voluntary party or if it is discovered that the cleanup failed to fully restore the

v, / i environment or to minimize the harmful effects of the discharge. jAlso;under-eurren

/jwa 4{ & pe j the requirements to restore the| envirogment/and

R, inimj the effects of the discharge of glfazardqus spbstanceonctire-emroigent
espect to th stence of a“hazardous substafice in groundwater on property
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voluntary party is exempt fror absolute requlrements to restore the env1ronment ’
and minimize the harmful effects of the discharges, and from the requirements of - 1)
an environmental investigation of the 3)

except with respect to the -

er laws relating to hazardous substances i

mamtams and momtors the property as requlred by D ‘!
For further information see the state and local fis ta,
printed as an appendix to this bill. w\(
The people of the stute of Wisconsin, represented in senate and assemb?jo’f
enact as follows:
1 n%fb;l? ae) . Q"@
1 SECTION 1. 292 15 (2) w of the stat‘:}1tes is created to read:
W .
2 292. 15 2) Except as prov1ded in sub (6) or (7), fof A property-ofi whieh
‘ ‘f Z 1.

( 3) A there exists a hazardous substanceA voluntary party is

@ \liabikity_under s. 292-13) a voluntary party is exempt from jiife/pravisjong\dfiss.
5 289.05 (1), (2), (3) and (4), 289.42 (1), 289.67, 291.25 (1) to (5),291.29, 291.37,292.11

6 (3), (4) and (7) (b) and (c) and 292.31 (8), and rules promulgated under those
7 provisions, with respect to the existence of hazardous substances on the property, if
8 all of the following occur at any time before or after the date of acquisition:
9 1. An environmental investigation of the property is conducted that is approved
10 by the department.
11 2. The property is cleaned up by restoring the environment to the extent

S v
@ practicable and minimizing the harmful effects from § discharge) of i hazardous

13 substances on the property in accordance with rules promulgated by the department



1999 — 2000 Legislature -3- Ré%lvavi%zﬁﬁgljlf

SECTION 1

and any contract entered into under those rules, except that this requirement does

1 i I%W
@ not apply with respect to the hazardous substanc7\ W t a y is
(3 axerfpt From Hability-unders—202-15-(3)) S

4 3. The voluntary party obtains a certificate of completion from the department

5 stating that the property has been satisfactorily restored to the extent practicable
@ and that the harmful effects from i discharge,S of w hazardous substancef have been
@

Inedd 3 - t?/

minimized, except with respect to the hazardous substanc7\ i

r 1§ exerfipt fabili e
J;ngp_.?

g. e voluntary party obtains a written deter e department

k43S :
10"-~J der s. 292.13 (2) with respect to the hazardous ce for which the voluntary

Pl

11 party is exempt from Tiabili T's 292.13 (1). ' :
12 3r. The ntary party continues to satisfy the comditions under s. 292.13 (D
13 \_@@/

(o)

14 4. The voluntary party maintains and monitors the property as required under
15 rules promulgated by the department and any contract entered into under those
16 rules.

17 5. The voluntary party does not engage in activities that are inconsistent with
18 the maintenance of the property.

19 6. The voluntary party has not obtained the certification under subd. 3. by
20 fraud or misrepresentation, by the knowing failure to disclose material information
21 or under circumstances in which the voluntary party knew or should have known
22 about more discharges of hazardous substances than were revealed by the

v 23 investigation conducted under subd. 1.
4 SECTION 2. 292.15 (2) (b) of the statutes is amended to read:

2
9“-23
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Exth of oxenptiong u”
292.15 (2) (b) AThe exemptions provided in pars. (a)*_ﬁagl and (am) continue to
ag

apply after the date of certification by the department under par. (a) 3. or _a ag) 3.,or
approval by the department under par. (am), notwithstanding the occurrence of any
of the following:

1. Statutes, rules or regulations are created or amended that would impose
greater responsibilities on the voluntary party than those imposed under par. (a) 2.
or 2 2. 1

2. The voluntary party fully complies with the rules promulgated by the
department and any contract entered into under those rules under par. (a) 2. (Lé
2. but it is discovered that the cleanup fails to fully restore the environment and
minimize the effects from a discharge of a hazardous substance.

3. The contamination from a hazardous substance that is the subject of the

ol
cleanup under par. (a) 2. or gng 2.1is discovered to be more extensive than anticipated

[ 1% by the voluntary party and the department.
1N

SECTION 3. 292.15 (3) of the statutes is amended to read:
9292.15 (3) SUCCESSORS AND ASSIGNS. The An exemption provided in sub. (2)

applies to any successor or assignee of the voluntary party who qualifies as a

voluntary party and who complies with the provisions of sub (2) (a) 4.and 5. Qﬂ%

R_&g‘ , 4. and 5., whichever is ap_pl]cable, unless the successor or aSSIgnee knows that

a certificate under sub. (2) (a) 3. 3. or (am) was obtamed by any of the means or

under any of the circumstances specified in sub. (2) (a) 6.or 5?%; 6.
SECTION 4. 292.15 (6)'/0f the statutes is amended to rcad:
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SECTION 4
1 292.15 (6) LiEns. This section does not exempt property from any lien filed

2 under s. 292.81 (3) for costs incurred by the department prior to the date that

@ certification is issued under sub. (2) (a) 3. or ﬁé 3.

4 (END)
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Analysis insert/ VIS

o Under DNR’s rules, a person may be allowed to use naturgl attenuation to clean
up a hazardous substance in groundwater if determines that natural
attenuation will bring the groundwater into compliance with groundwater
standards within a reasonable period. “Natural attenuation” means the reduction
in the amount and concentration of a substance in the environment that occurs
because of natural processes.

Q( Under this bill, if gronndwater on a property is contaminated by a hazardous
substance in a concentration that exceeds a groundwater standard and DNR
determines that natural attenuation will bring the groundwater into compliance
with groundwater standards within a reasonable tite,

Insert 2-1°

SECTION f 292.15 (1) (a)l of the statutes is created to read:

292.15 (1) (a) “Groundwater standard”ﬁeans a preventive action limit, as
defined in s.\{GO;Ol (6){ or an’ enforcement standard, as defined in s.{G0.0l (2)./

SECTmN#{ 292.15 (1) (amf’of the statutes is created to read:

292.15 (1) (am) “Natural attenuation” means the reduction in the mass and
concentration of a substance due to naturally occurring physical, chemical and
biological processes.

SECTION‘&;. 292.15 (2) (a) (title) of the statutes is created to read:

292.15 (2) (a) (litle) Generul.

v
Insert 2-2
t\é(( in groundwater on a property in a concentration that exceeds a groundwater
standard and the department\/determines that natural attention will bring the

concentration of the hazardous substance into compliance with the groundwater

standard within a reasonable period, @
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J v
Inserts 3-2 and 3-7 (use twice)

&

Y

that the department has determined will be brought into compliance with a

groundwater standard by natural attenuation

Insert 3-8 ‘

1V 3m. Ifrequired by the department, the voluntary party obtains and maintains
insurance to cover the costs of complying with s.‘/292.i1 (33/ ;Nith respect to the
hazardous substance that the department has determined will be brought into
compliance with a groundwater standard by natural attenuation, in case natural
attenuation fails, and the insurance complies with rules promulgated by the

department and names the voluntary party and this state as insureds.

Insert 3-23’ \

i v
SECTION #. 292.15 (2) (am) (title) of the statutes is created to read:
v
292.15 (2) (am) (title) Partial cleanup.
¥ v
SEcCTION®. 292.15 (2) (ar) (title) of the statutes is created to read:

292.15 (2) (ar) (title) \/Condition.

Insert 4-14
% o '.
SectioN B. 292.15 (2) (¢) (title) of the statutes is created to read:
292.15 (2) (¢) (title) Prohibition on action””
4 v
SECTION B. 292.15 (2) (d) (title) of the statutes is created to read:
292.15 (2) (d) (title) Exception?
i v
SECTION . 292.15 (2) (e) of the statutes is created to read:
292.15 (2) (e) Department authority. If the department requires insurance

v / : .
under par. (ae) 3m., the department may contract with an insurer to provide
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insurance required under par. (ae) 3m. and may require voluntary parties to obtain

coverage under the contract.



T,radeWeIl, Becky

From: Wong, Manyee

Sent: Sunday, January 24, 1999 7:52 PM
To: ’ Tradewell, Becky

Subject: LRB drafts 0958,1423,1421,1422
Hi Becky,

| have gotten responses for the above drafts from DNR and have ran them through Dave. Except for draft 1423, they are
all fine so you could incorporate all their comments. For draft 1423, we do not concur with DNR’s comment that insurance
must be required in order to obtain the certificate of completion for the use natural attenuation. You may leave that as is. |
will fax their comments to you today. Thanks.
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CORRESPONDENCE/MEMORANDUM e State of Wisconsin
DATE: January 21, 1999 FILE REF: LRB-1423/1

TO: Brian Dranzik - MB/S @

zaa

FROM: Darsi Foss -

SUBJECT: Comments on drafter’s note LRB-1423 re: natural attenuation and insurance at VPLE
sites.

We have reviewed the above-referenced draft and have the following comments:

/1. 'We recommend that you either amend the definition of natural attenuation in 8. 292.15(1)(am) or
not definz it. If you choose to amend the definition, it should read: “‘Natural attenuation' means
the reduction in ihe concentration and mass of a substance and its breakdown products in
groundwater, due to naturally occurring physical, chemical, and biological processes without
human intervention or snbancement.” We ask for this change because the definition, as writtea,
appears 100 narrow with regard to its potential exclusion of potentially hazardous breskdown
products not “discovered” in the course of conducting the E cleanup. This definition comas
from s. NR 700.03(38m), Wis. Adm, Code. If this approach is objectionable (because the rule
may cbange, or there is SOME otner reason for not using rule language in stature), then allowing the
department the opportunity to define natural attenvadon by not defining the texm in this draft is, in
the department’s opigion, preferable to including a definition that is not complete and may, as a
result, later prove trovblesome in application, '

v 2. Likewise, could you amend s. 292.15(2)(as) as follows: “ . . .in a concentration that exceeds an
enforcement standard and the department determines that nstural aitenuation will restore
oundwater quality in sccordance with rules ated by the d ent, 3 voluntary party is
exempt . . . with respect to the existence of us &9 on of onginatink from the
{- propeny which occurred prior to the department’s ap&-oval of the invesbgation un:ier sudbd. 1., if
D all of the following occur at any time before or after the date of acquisition:*

We ask that the generic term “groundwater standard™ be removed and replaced with the
following language because, when used in the first instance, it unnecessarily includes sites which
may very well be closed out with PAL exceedances, but no enforcement standard exceedances
(the deparunent s flexible in this regard, sspecially with PAL exemptidns provided for in NR

. 140.28). In the second instance, a site may very well bs shown to have met groundwater
standsrds (PAL exemption, for instance) without groundwater concentrations all below the

applicable PALs. Requiring the voluntary party to maintain insurance until all PALs are met
m"% be unduly burdensome in this instance. (these changes would render the definition of

“graundwater standards in s. 292.15(1)(a) unnecessary).
The “on or originntiné from" language is recommended so that this section is consistent
with recommendations made on other drafis. -

v3, Could you amend s. 292.15(2)(ae)2. as follows: “ . .. hazardous substances on the property

(delete - consistent with (2)@)) . . . :Bply with respect (0 hazardous substances in groundwater
that the department has determined will be brought into compliance with rules promuigat the

department by the use of naniral attenuation,. . .

We ask for these changes for the same reasons identified above.

4. Likewise, could you amend s. 292.15(2)(ac)3. as follows for the same reasons identified above: “ .
. . with respect to hazardous substances in groundwater that the deparument has determined will be

870 0N
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FROM ..¢ DNR RDMINISTRATION 899 265 cees Py

brought into compliance with rles promulgared by the de t by the use of natural
ateenuation.

5. The department fecls very strongly that the insurance referenced in 8. 292.15(2)(ae)3m. should be
mandatory. The department’s Suppor of this proposal is very much continigent on this
requirement.  Therefore, could you climinate the phrase *(i)f required by the deparamenc . . .»

If this change is made, could you aiso amend s. 292.15(2)(e) to reflect that change.

Could you slso further amend subd. 292.15(2)(ae)5m. by replacing the term “groundwater
standard” with the following: “rules promuigated by the depagment”

6. Lastly, we would like authorization to implerient this statute with emergency rule-tnaking authority,
as was requested In the study group report,

294 81B°0ON
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Analysis by the Legislative Reference Bureau
~ ENVIRONMENT

HAZARDOUS SUBSTANCES AND ENVIRONMENTAL CLEANUP

Current law generally requires a person who possesses or controls a hazardous
substance that is discharged or who causes the discharge of a hazardous substance
to restore the environment to the extent practicable and to minimize the harmful
effects of the discharge on the environment. Under current law, a person who did not
intentionally or recklessly cause the original discharge of a hazardous substance on
a property, called a voluntary party, is exempt from absolute requirements to restore
the environment and minimize the harmful effects of the discharge, and from the
requirements of other laws relating to hazardous substances, if an environmental
investigation of the property is conducted, the property is cleaned up, the
department of natural resources (DNR) certifies that the cleanup restored the
environment and minimized the harmful effects of the discharge and the voluntary
party maintains and monitors the property as required by DNR. This exemption
applies if later changes to the law would impose greater responsibilities on the
voluntary party or if it is discovered that the cleanup failed to fully restore the
environment or to minimize the harmful effects of the discharge. Under DNR’s rules,
a person may be allowed to use natural attenuation to clean up a hazardous
substance in groundwater if DNR determines that natural attenuation will bring the
groundwater into compliance with groundwater standards within a reasonable

1999 - 2000 LEGISLATURE LRB-1423/% *+
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period. “Naturallattenuation” means the reduction in the amount and concentration
of a substance inythgepxderMent that occurs because of natural processes.

Under this bill, if groundwater on a property is contaminated by a hazardous
substance in a concentration that exceeds a groundwater standard an
determines that natural attenuation will bpingfthe,fgroun waterRtocoMmpianes
with groundWater standards-within-a-reasonabletimepa voluntary party is exempt
from absolute requirements to restore the environment and minimize the harmful
offects of the discharges, and from the requirements of other laws relating to
hazardous substances, if: 1) an environmental investigation of the property is
conducted; 2) the property is cleaned up, except with respect to the substance for
which DNR approves natural attenuation; 3) DNR certifies that the cleanup restored
the environment and minimized the harmful effects of the discharge, except with
respect to the substance for which DNR approves natural attenuation; the voluntary
party maintains and monitors the property as required by DNR; and 4) if required
by DNR, the voluntary party obtains insurance to cover the cost of a cleanup in case
natural attenuation fails.

For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 292.15 (1) (a) of the statutes is created to read:

C MM
292.15 (1) (a) @rgu-rrdw&%fj‘standar ” Mwm
YLt )
/iﬁ 5 160.01 (@7 "¢

SECTION 2. 292.15 (1) (am) of the statutes is created to read:
292.15 (1) (am) “Natural attenuation” meap“ithe reduction in the mass and
]

1w gramdioalie ) arol The procluclf it wiveh Hherubsdance breadks cown, -
concentrationfof a substancejdue to naturally occurring physical, chemical and

biological processe?( ! o Thadt human. uhevedbion
SECTION 3. 292.15 (2) (a) (title) of the statutes is created to read:
292.15 (2) (a) (title) General.
SECTION 4. 292.15 (2) (ae) of the statutes is created to read:
292.15 (2) (ae) Natural attenuation. Except as provided in sub. (6) or (1), if

there exists a hazardous substance in groundwater on a property in a concentration



oo 0 - QO0

10
11
12
13

1999 — 2000 Legislature -3- Rc%?&ﬁé}fﬁi

SECTION 4
on @V&YM

that exceeds standard and the department determines that nai;).lral

atlenuation  resfore 7mM: a(’ welty L(A% in accadanee with rulleo Promulgdel
affention wil%mwemmm&mwmmmf

vithimra~reasordable-periodga voluntary party is%

exempt from ss. 289.05 (1), (2), (3) and (4), 289.42 (1), 289.67, 291.25 (1) to (5),291.29,
291.37, 292.11 (3), (4) and (7) (b) and (c) and 292.81 (8), and rules promulgated under
those provisions, with respect to the existence of hazardous substances on the
property, if all of the following occurat any time before or after the date of acquisition:

1. An environmental investigation of the property is conducted that is approved
by the department.

2. The property is cleaned up by restoring the environment to the extent
practicable and minimizing the harmful effects from discharges of hazardous
substances on the property in accordance with rules promulgated by the department
and any contract entered into under those rules, except that this requirement does

i 7/0(/!145&0
not apply with respect to the hazardous substance;that the department has

/4

y ulos ,Oromu(tm biﬂnﬁ; “H\raa? h

determined will be brought into compliance Wit}n natura
attenuation.

3. The voluntary party obtains a certificate of completion from the department
stating that the property has been satisfactorily restored to the extent practicable

and that the harmful effects from discharges of hazardous substances have been
In 9 roundw
minimized, except with respect to the hazardous substancegjthat the department has
oo Wl KA oy The

determined will be brought into compliance withjagroluesseserSHEaart OY natural

attenuation.
3m. If required by the department, the voluntary party obtains and maintains
insurance to cover the costs of complying with s. 292.11 (3) with respect to the

hazardous substance that the department has determined will be brought into

Hagh
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compliance w1tb‘a,gr\ynd.v(‘bem€a1rdard—by natural attenuation, in case natural

attenuation fails, and the insurance complies with rules promulgated by the
department and names the voluntary party and this state as insureds.

4. The voluntary party maintains and monitors the property as required under
rules promulgated by the department and any contract entered into under those
rules.

5. The voluntary party does not engage in activities that are inconsistent with
the maintenance of the property.

6. The voluntary party has not obtained the certification under subd. 3. by
fraud or misrepresentation, by the knowing failure to disclose material information
or under circumstances in which the voluntary party knew or should have known
about more discharges of hazardous substances than were revealed by the
investigation conducted under subd. 1.

SECTION 5. 292.15 (2) (am) (title) of the statutes is created to read:

292.15 (2) (am) (title) Partial cleanup.

SECTION 6. 292.15 (2) (ar) (title) of the statutes is created to read:

292.15 (2) (ar) (title) Condition.

SECTION 7. 292.15 (2) (b) of the statutes is amended to read:

992.15 (2) (b) Extent of exemptions. The exemptions provided in pars. (a).(ae)
and (am) continue to apply after the date of certification by the department under
par.(a) 8. or (ae) 3., or approval by the department under par. (am), notwithstanding
the occurrence of any of the following:

1. Statutes, rules or regulations are created or amended that would impose

greater responsibilities on the voluntary party than those imposed under par. (a) 2.

or (ae) 2.
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2. The voluntary party fully complies with the rules promulgated by the
department and any contract entered into under those rules under par. (a) 2. or(ae)
2. but it is discovered that the cleanup fails to fully restore the environment and
minimize the effects from a discharge of a hazardous substance.

3. The contamination from a hazardous substance that is the subject of the
cleanup under par. (a) 2. or (ae) 2. is discovered to be more extensive than anticipated
by the voluntary party and the department.

SECTION 8. 292.15 (2) (c¢) (title) of the statutes is created to read:

292.15 (2) (c) (title) Prohibition on action.

SECTION 9. 292.15 (2) (d) (title) of the statutes is created to read:

292.15 (2) (d) (title) Exception.

SEeTION 10. 202.15 (2) (o) of the statutes is created to read:

292.15 (2) (e) Department authority. If the department requires insurance
under par. (ae) 3m., the department may contract with an insurer to provide
insurance required under par. (ae) 3m. and may require voluntary parties to obtain
coverage under the contract.

SECTION 11. 292.15 (3) of the statutes is amended to read:

292.15 (3) SUCCESSORS AND AsSIGNS. The An exemption provided in sub. (2)
applies to any successor or assignee of the voluntary party who qualifies as a
voluntary party and who complies with the provisions of sub. (2) (a) 4. and 5. or (ae)
3m., 4. and 5., whichever is applicable, unless the successor or assignee knows that
a certificate under sub. (2) (a) 3., (ae) 3. or (am) was obtained by any of the means or
under any of the circumstances specified in sub. (2) (a) 6.or (ae) 6.

SECTION 12. 292.15 (8) of the statutes is amended to read:
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1 2092.15 (8) LIENS. This section does not exempt property from any lien filed
2 under s. 292.81 (38) for costs incurred by the department prior to the date that
3 certification is issued under sub. (2) (a) 3.or (ae) 3.
Iq
ve 4.7 (END)
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standards for determining whether the site of a discharge of a oleum product

S——

fromw storage tank is classified as high prj

priority. ™~
SECTION 9. 101.144 (3m)

ify, medium priority or low

. of the statutes is amended to read:

101.144 (3m ( )/3/ Establishes schedules for

\ ther the site of a discharge of a petroleum pro

determinipg till?}? a petroleum

e

369 Nl rescuree,v ®
SEcTION 9130. Nonstatutory provisions; Wﬂ/ ]
onets NIvge NoDU, i of greuiiu confonctnelion,
(1) RULES{FOR BETERMINING-PRIORITY UF SIEES-CE-PRIROEEUNFRAD DISCHARGEH

v
Using the procedure under section 227.24 of the statute‘s’, the department of

nafutol resouts e 29215 ()Ge) VY
camnwm% shall promulgate the rules required under section,‘(LGﬂM‘@gﬁ of the

statutes, as created by this act, for the period before the effective date of the
permanent rules under that provision, but not to exceed the period authorized under
section 227.24 (1) (c)énd (25/of the statutes. Notwithstanding section 227.24 (1) (a):/
(2) (b)qand (3)Jof the statutes, the department is not required to provide evidence that
promulgating rules under this subsection is necessary for the preservation of the

public peace, health, safety or welfare and is not required to provide a finding of

emergency for rules promulgated under this subsectiony) The department shatl

[ ulgate&Trtles uhder thi section n er tha 1, 1999-

"~ SECTION 9310. Initial applicability;commexree.

/| -~ (1) PETROLEUM STORAGE REMEDIAL ACTION PROGRAM MAXIMUM AWARDS. The

treatment of section™

fstatutes, as created by this act, on the effective date o

SECTION 9410. Effective dates; commerce.
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DRAFTER’S NOTE LRB-1423/2dn

FROM THE RCT:{.:...

LEGISLATIVE REFERENCE BUREAU Wy
&

A

Manyee:

This redraft makes most of the changes requested by DNR in the memo dated
January 21. I have changed the definition of natural attenuation although I do not
think that the definition itself would have caused the problem that DNR was worried
about. I am also unsure why DNR limits the definition to processes that occur in
groundwater (though it does not matter in this draft). I do not believe that EPA limits

the term this way.

This redraft only refers to enforcement standards. The first draft used the term
groundwater standards because that was the term that the study report used.

T have not added the “originating from” language pending the finalization of
LRB-1422. As you requested, I have not made the insurance mandatory.

Please contact me if you have any questions.

Rebecca C. Tradewell
Managing Attorney
266-7290
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January 26, 1999

Manyee:

This redraft makes most of the changes requested by DNR in the memo dated
January 21. I have changed the definition of natural attenuation although I do not
think that the definition itself would have caused the problem that DNR was worried
about. I am also unsure why DNR limits the definition to processes that occur in
groundwater (though it does not matter in this draft). I do not believe that EPA limits
the term this way.

This redraft only refers to enforcement standards. The first draft used the term
groundwater standards because that was the term that the study report used.

I have not added the “originating from” language pending the finalization of
LRB-1422. As you requested, I have not made the insurance mandatory.

Please contact me if you have any questions.

Rebecca C. Tradewell
Managing Attorney
266-7290
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DOA.......Wong — Natural attenuation at voluntary party sites
FOR 1999-01 BUDGET — NOT READY FOR INTRODUCTION
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Dok Gen Cal
AN AcT. ; relating to: the budget.

Analysis by the Legislative Reference Bureau
ENVIRONMENT

HAZARDOUS SUBSTANCES AND ENVIRONMENTAL CLEANUP

Current law generally requires a person who possesses or controls a hazardous
substance that is discharged or who causes the discharge of a hazardous substance
to restore the environment to the extent practicable and to minimize the harmful
effects of the discharge on the environment. Under current law, a person who did not
intentionally or recklessly cause the original discharge of a hazardous substance on
a property, called a voluntary party, is exempt from absolute requirements to restore
the environment and minimize the harmful effects of the discharge, and from the
requirements of other laws relating to hazardous substances, if an environmental
investigation of the property is conducted, the property is cleaned up, the
department of natural resources (DNR) certifies that the cleanup restored the
environment and minimized the harmful effects of the discharge and the voluntary
party maintains and monitors the property as required by DNR. This exemption
applies if later changes to the law would impose greater responsibilities on the
voluntary party or if it is discovered that the cleanup failed to fully restore the
environment or to minimize the harmful effects of the discharge. Under DNR’s rules,
a person may be allowed to use natural attenuation to clean up a hazardous
substance in groundwater if DNR determines that natural attenuation will bring the
groundwater into compliance with groundwater standards within a reasonable
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period. “Natural attenuation” means the reduction in the amount and concentration
of a substance in groundwater that occurs because of natural processes.

Under this bill, if groundwater on a property is contaminated by a hazardous
substance in a concentration that exceeds a groundwater standard and DNR
determines that natural attenuation will restore groundwater quality in accordance
with its rules, a voluntary party is exempt from absolute requirements to restore the
environment and minimize the harmful effects of the discharges, and from the
requirements of other laws relating to hazardous substances, if: 1)an environmental
investigation of the property is conducted; 2) the property is cleaned up, except with
respect to the substance for which DNR approves natural attenuation; 3) DNR
certifies that the cleanup restored the environment and minimized the harmful
effects of the discharge, except with respect to the substance for which DNR approves
natural attenuation; the voluntary party maintains and monitors the property as
required by DNR; and 4) if required by DNR, the voluntary party obtains insurance
to cover the cost of a cleanup in case natural attenuation fails.

For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SEcTION 1. 292.15 (1) (a) of the statutes is created to read:

292.15 (1) (a) “Enforcement standard” has the meaning given in s. 160.01 (2).

SECTION 2. 292.15 (1) (am) of the statutes is created to read:

292.15 (1) (am) “Natural attenuation” means the reduction in the mass and
concentration in groundwater of a substance, and the products into which the
substance breaks down, due to naturally occurring physical, chemical and bioiogical

processes, without human intervention.

ON-3:292- 152t (title) of the statutes is created 0 read: JL‘

L 992.15.(2)-(a). (title) General. \Q
/r"‘"

SECTION 4. 292.15 (2) (ae) of the statutes is created to read:

292.15 (2) (ae) Natural attenuation. Except as provided in sub. (6) or (7), if
there exists a hazardous substance in groundwater on a property in a concentration

that exceeds an enforcement standard and the department determines that natural
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attenuation will restore groundwater quality in accordance with rules promulgated

by the department, a voluntary party is exempt from ss. 289.05 (1), (2), (3) and (4),

289.42 (1), 289.67, 291.25 (1) to (5), 291.29, 291.37, 292.11 (8), (4) and (7) (b) and (¢)

and 292.31 (8), and rules promulgated under those provisions, with respect to )zlhé

Auschar oY oricinalings Trom

,Qx)i's‘eeﬁbeﬂof hazardous substances onlithe property ’? of the following occur at any

time before or after the date of acquisition: “g%g? apter csmma)

1. An environmental investigation of the property is conducted that is approved

by the department. ‘
Ky N:‘fuv*d

2. The me\éwironmenmm the extent
with fQSM fo the dise M’?M +he

practicablepawd wmimizirg the harm uﬂ effects fromjdischarges sf-hazerdous
O MIMWA \
sﬁmmmeﬂy[in accordance with rules promulgated by the department

and any contract entered into under those rules, except that this requirement does
not apply with respect to the hazardous substance in groundwater that the
department has determined will be brought into compliance with rules promulgated

by the department through natural attenuation.

3. The voluntary party obtains a certificate of completion from the department
environ
stating that ilhlf r has been satisfactorily restored to the extent practicable
$e v

“TmewD fo the
\7\ and that the harmful effects from;discharges of idardeus substances have been

minimized, exceptjwith respect to the hazardous substance in groundwater that the
department has determined will be brought into compliance with rules promulgated
by the department through natural attenuation.

3m. If required by the department, the voluntary party obtains and maintains
insurance to cover the costs of complying with s. 292.11 (3) with respect to the
hazardous substance that the department has determined will be brought into

compliance with rules promulgated by the department through natural attenuation,
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SECTION 4
in case natural attenuation fails, and the insurance complies with rules promulgated
by the department and names the voluntary party and this state as insureds.

4. The voluntary party maintains and monitors the property as required under
rules promulgated by the department and any contract entered into under those
rules.

5. The voluntary party does not engage in activities that are inconsistent with
the maintenance of the property.

6. The voluntary party has not obtained the certification under subd. 3. by
fraud or misrepresentation, by the knowing failure to disclose material information
or under circumstances in which the voluntary party knew or should have known
about more discharges of hazardous substances than were revealed by the
investigation conducted under subd. 1.

w (2) (am) (title) OW
(title) Partial ¢l cl"é’unu;aw%

S

-~..\_

SECTIOE‘I 6.7292.15 (2) (ar) (title) of the statutes 1s createdwto read:

i
e [

SECTIW&?. 15 (2) (b) of the statutes is amended to read:

202.15 (2) (b)ﬁkm@m The exemptions W), (ae)
and (am) continue to apply after'the date of certification-tfy the department under

par. (a) 3. or (ae) 3., or approval by the depa under par. (am), notwithstanding
\\
the occurrcnce of any of the followi .
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2.The \Xgluilfiw party fully complies with the rules promulgate /d,by/ the
epartment and any cBrrbraggeiltered into under those rules unde@) 2. or(ae)

/

o

. but it is discovered that the clea

)
/ SECTION 8. 292.15 (2) (o) (ti

i

| W292 15a(2)n(1d)w((mﬂe,)moﬁ,1;he statutes is created to read

|
!

A

macenisas

R A Sl

292,15 (2) (d) (tltle) Exceptwn

applies to any successor B“F‘“aaglgnee of the volunt’/ party who qualifies as a
o

voluntary party and who compli%wﬁﬁ%@wzlilgisub. (2)(a) 4. and 5. or (ae)

a.certificate under sub. (2) (a) 3.,(ae) 8. or (am) was obtained by:;;r\dftheiniens or

T,

e

\ under any of the c1rcum§t§nces specified in sub. (2) (a) 6. or (ae) 6.
SECTION 12. 292.15 (6) of the statutes 1s@ded to reaﬂ-; ~

henuwx{wej 2492. f&{}(q)
ardd
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(«)
292.15 (6) A\LIENS\ This section does not exempt property from any lien filed

under s. 292.81 (3) for costs incurred by the department prior to the daté that

. C 3 2 or (ag) L
certification is issued under sub. (2) (a) 3. ‘Qﬂﬁf ae) %«’ =2 g

In W SEcTION 9136. Nonstatutory provisions; natural resources.
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(1) RULES CONCERNING NATURAL ATTENUATION OF GROUNDWATER CONTAMINATION.
Using the procedure under section 227.24 of the statutes, the department of natural
resources shall promulgate the rules required under section 292.15 (2) (ae) of the
statutes, as created by this act, for the period before the effective date of the
permanent rules under that provision, but not to exceed the period authorized under
section 227.24 (1) (c) and (2) of the statutes. Notwithstanding section 227.24 (1) (a),
(2) (b) and (8) of the statutes, the department is not required to provide evidence that
promulgating rules under this subsection is necessary for the preservation of the
public peace, health, safety or welfare and is not required to provide a finding of
emergency for rules promulgated under this subsection.

(END)
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Managing Attorney
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DOA......Wong — Natural attenuation at voluntary party sites

FOR 1999-01 BUDGET — NOT READY FOR INTRODUCTION

AN ACT ..; relating to: the budget.

Analysis by the Legislative Reference Bureau
ENVIRONMENT

HAZARDOUS SUBSTANCES AND ENVIRONMENTAL CLEANUP

Current law generally requires a person who possesses or controls a hazardous
substance that is discharged or who causes the discharge of a hazardous substance
to restore the environment to the extent practicable and to minimize the harmful
effects of the discharge on the environment. Under current law, a person who did not
intentionally or recklessly cause the original discharge of a hazardous substance on
a property, called a voluntary party, is exempt from absolute requirements to restore
the environment and minimize the harmful effects of the discharge, and from the
requirements of other laws relating to hazardous substances, if an environmental
investigation of the property is conducted, the property is cleaned up, the
department of natural resources (DNR) certifies that the cleanup restored the
environment and minimized the harmful effects of the discharge and the voluntary
party maintains and monitors the property as required by DNR. This exemption
applies if later changes to the law would impose greater responsibilities on the
voluntary party or if it is discovered that the cleanup failed to fully restore the
environment or to minimize the harmful effects of the discharge. Under DNR’s rules,
a person may be allowed to use natural attenuation to clean up a hazardous
substance in groundwater if DNR determines that natural attenuation will bring the
groundwater into compliance with groundwater standards within a reasonable
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period. “Natural attenuation” means the reduction in the amount and concentration
of a substance in groundwater that occurs because of natural processes.

Under this bill, if groundwater on a property is contaminated by a hazardous
substance in a concentration that exceeds a groundwater standard and DNR
determines that natural attenuation will restore groundwater quality in accordance
with its rules, a voluntary party is exempt from absolute requirements to restore the
environment and minimize the harmful effects of the discharges, and from the
requirements of other laws relating to hazardous substances, if: 1) an environmental
investigation of the property is conducted; 2) the property is cleaned up, except with
respect to the substance for which DNR approves natural attenuation; 3) DNR
certifies that the cleanup restored the environment and minimized the harmful
effects of the discharge, except with respect to the substance for which DNR approves
natural attenuation; the voluntary party maintains and monitors the property as
required by DNR; and 4) if required by DNR, the voluntary party obtains insurance
to cover the cost of a cleanup in case natural attenuation fails.

For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 292.15 (1) (a) of the statutes is created to read:

992.15 (1) (a) “Enforcement standard” has the meaning given in s. 160.01 (2).

SECTION 2. 292.15 (1) (am) of the statutes is created to read:

992.15 (1) (am) “Natural attenuation” means the reduction in the mass and
concentration in groundwater of a substance, and the products into which the
substance breaks down, due to naturally occurring physical, chemical and biological
processes, wilthout human intervention.

SEcCTION 8. 292.15 (2) (ae) of the statutes is created to read:

292.15 (2) (ae) Natural attenuation. Except as provided in sub. (6) or (7), if
there exists a hazardous substance in groundwater on a property in a concentration
that exceeds an enforcement standard and the department determines that natural
attenuation will restore groundwater quality in accordance with rules promulgated

by the department, a voluntary party is exempt from ss. 289.05 (1), (2), (3) and (4),
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289.42 (1), 289.67, 291.25 (1) to (5), 291.29, 291.37, 292.11 (3), (4) and (7) (b) and (c)
and 292.31 (8), and rules promulgated under those provisions, with respect to
discharges of hazardous substances on or originating from the property, if the release
of those hazardous substances occurred prior to the date on which the department
approves the environmental investigation of the property under subd. 1. and if all
of the following occur at any time before or after the date of acquisition:

1. An environmental investigation of the property is conducted that is approved
by the department.

9. The environment is restored to the extent practicable with respect to the
discharges and the harmful effects from the discharges are minimized in accordance
with rules promulgated by thé departmenl and any contract entered into under those
rules, except that this requirement does not apply with respect to the hazardous
substance in groundwater that the department has determined will be brought into
compliance with rules promulgated by the department through natural attenuation.

3. The voluntary party obtains a certificate of completion from the department
stating that the environment has been satisfactorily restored to the extent
practicable with respect to the discharges and that the harmful effects from the
discharges have been minimized, except with respect to the hazardous substance in
groundwater that the department has determined will be brought into compliance
with rules promulgated by the department through natural attenuation;

am. If required by the department, the voluntary party obtains and maintains
insurance to cover the costs of complying with s. 292.11 (3) with respect to the
hazardous substance that the department has determined will be brought into

compliance with rules promulgated by the department through natural attenuation,
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SECTION 3
in case natural attenuation fails, and the insurance complies with rules promulgated
by the department and names the voluntary party and this state as insureds.

4. The voluntary party maintains and monitors the property as required under
rules promulgated by the department and any contract entered into under those
rules.

5. The voluntary party does not engage in activities that are inconsistent with
the maintenance of the property.

6. The voluntary party has not obtained the certification under subd. 3. by
fraud or misrepresentation, by the knowing failure to disclose material information
or under circumstances in which the voluntary party knew or should have known
about more discharges of hazardous substances than were revealed by the

investigation conducted under subd. 1.

++++NOTE: This is reconciled s. 202,15 (2) (ac). This SECTION has been affected by
drafts with the following LRB numbers: LRB-0285, LRB-1422 and LRB-1423.

SECTION 4. 292.15 (6) of the statutes is renumbered 292.15 (6) (a) and amended
to read:
992.15 (6) (a) This section does not exempt property from any lien filed under

s. 292.81 (8) for costs incurred by the department prior to the date that certification

is issued under sub. (2) (a) 3., (ae) 3. or (ag) 2.

+++NOTE: This is reconciled s. 292.15 (6) (a). This SECTION has been affected by
drafts with the following LRB numbers: LRB-0614, LRB-0937 and LRB-1423.

SECTION 9136. Nonstatutory provisions; natural resources.

(1) RULES CONCERNING NATURAL ATTENTIATION OF GROUNDWATER CONTAMINATION.
Using the procedure under section 227.24 of the statutes, the department of natural
resources shall promulgate the rules required under section 292.15 (2) (ae) of the

statutes, as created by this act, for the period before the effective date of the
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SEcTION 9136

permanent rules under that provision, but not to exceed the period authorized under
section 227.24 (1) (c) and (2) of the statutes. Notwithstanding section 227.24 (1) (a),
(2) (b) and (8) of the statutes, the department is not required to provide evidence that
promulgating rules under this subsection is necessary for the preservation of the
public peace, health, safety or welfare and is not required to provide a finding of
emergency for rules promulgated under this subsection.

(END)



