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Statutory Language Proposals Attachment C
1999-2001 Biennial Budget Request , '

Division: Executive Budget & Finance
Relation to TAP or Business Goal No:
Goal #1-A; Provide borrowing with lowest available interest rate.

Author: David Erdman/Frank Hoadley

1. Concise Problem Statement or Issue:

1997 Act 27 created Section 16.858, Wis. Stats. which authorizes the
contracting of energy conservation audits and construction projects. Using the
Master Lease Program for the financing of these energy conservation projects
will result in lower financing costs, which further results in additional energy
conservation projects. However, section 16.858(2) implicitly combines the
performance contracting of the energy project with a financing element and this
combination creates a risk element that strongly restricts the use of the Master
Lease Program. This risk element is that the performance contract is potentially
liable for a portion of the lease payments. The State cannot expose the Master
Lease Program with its cross-collateralization to this risk element.

2. Why change(s) needed and relationship to business goal(s):

Existing prohibits the use of the lowest cost-financing alternative (State Master Lease
Program). The proposed change will allow for the use of the Master Lease Program.

3. Proposed language (attach copy of current law with markup if possible)

Modifications are needed to Section 16.858(2) that addresses use of the State’s Master
Lease Program as a possible finance vehicle, and if the Master Lease Program is used,
the performance contract is structured that any energy short-falls (which also take
into account the Master Lease payments) result in a payment being made by energy
performance contract provider directly to the State.

4. Previous introduction or legislative history? (if none, leave blank) .

5. Fiscal estimate (will it cost money to implement this stat. language?)

Proposed change will lead to expansion of the Master Lease Program. Proposed
change will allow for use of the Master Lease Program in the financing of WEI-3

projects, which will result in lower financing costs.

7. Proposed language:
M remedial (fixes a problem which must be resolved)

M new language needed to implement the decision item
Q deletes language no longer nceded or obsolete

1999-2001 Biennial Guidance 2
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Department of Administration (agency) Drafting Request
to the Legislative Reference Bureau

®)  Draft for Possible 99-01 Budget Bill Introduction (4gency DINo. NA )

Draft for Possible Introduction as Department-sponsored or Independent Bill

Subject: Technical modifications to State Master Lease Program
Request Date: September 14, 1998

Reviewed by:

Contact Name in DOA for Drafter (phone no):  David Erdman - Program Director (7-0374)
Dick Wagner - Agency budget staff (6-0653)

Brief Description of Intent:

1. Clarify what the master lease program can be used to finance. Clarify the term
“goads” to include energy projects. (Attachment A)

2. Provide the opportunity to use the master lease program in the financing of energy
conservation projects and audits. Specifically provide that, if the master lease
program is used to finance these projects, the required lease payments are not
conditioned upon any performance contract payment. (Attachment B)

Related Stat. Citations

1. 5.16.76(4)a)

2. s.16.858(2)

» Rl Additional material(s) are attached

finman\9901\SLrequest-6-7.doc
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Department of Administration (agency) Drafting Request
to the Legislative Reference Bureau

)  Draft for Possible 99-01 Budget Bill Introduction (dgency DINo: NA )

Draft for Possible Introduction as Department-sponsored or Independent Bill
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Request Date: September 14, 1998

Reviewed by:

Contact Name in DOA for Drafter (phone no):  David Erdman - Program Director (7-0374)
Dick Wagner - Agency budget staff (6-0653)
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program is used to finance these projects, the required lease payments are not
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Milier, Steve

From: Caucutt, Dan [dan.caucutt@ doa.state.wi.us]

Sent: Monday, December 28, 1998 11:31 AM

To: Miller, Steve

Ce: Erdman, David

Subject: Budget Language Request - DOA MASTER LEASE for Local Gov & Energy Projects

> Please add statutory authority to Section 16.76(4) that will permit the
> Department of Administration to utilize the Master Lease Program to
> acquire equipment that it will sell to local units government under an
> installment sales contract. This change will essentially allow local

> units of government to use the Master Lease Program.

>

> This language should also include:

>
> 1. as security for the installment sales contract, the local unit of

> government must issue a “"promissory note”

>

> 2. such, the local units of government that will receive equipment

> acquired under the Master Lease must have authority under Wisconsin
> Statutes to issue such promissory note. A cross-reference to Section 66
> may be needed to embellish this.

>
> Capital Finance would like to review thie proposed statutory change when

> it is available. At such time, Capital Finance will also share the

> proposed changes with Foley & Lardner, Bond Counsel for the Master Lease

> Program. These same review comments also apply to the changes being made
> for the energy improvement projects.

>

In addition, modify the purposes for which a master lease can be used to
specifically include energy performance improvements.

a. Specific change that lease of "goods” will include building
materials and mechanical equipment related to energy performance contracts.

b. Mortgage liens & property law issues

¢. s.16.858 needs to be changed to allow separation of the concepts

of financing and performance guarantee.

Please advise if you need any information from us (Frank Hoadley or Dave
Erdman) for these changes proposed for the energy improvement projects.
Note: it is possible these energy language items came over to LRB from DOA
prior to the September 15 cutover for budget drafts.



Kuesel, Jeffery

From: Miller, Steve

Sent: Thursday, January 07, 1999 3:52 PM

To: *Caucutt, Dan’ :

Cc: Kuesel, Jeffery

Subject: RE: Status Inquiry -- DOA (agency) Stat. Language Drafts
Dan,

We have stopped working on the two items you identified as dead.

Jeff Kuesel (266-6778) has items #1, #2, and #5 in process. #4 is compiete. We cannot identify your third item. Do you
have any more information on it?

Steve

----- Original Message-----

From: Caucutt, Dan [mailto:dan.caucutt@doa.state.wi.us]

Sent: Thursday, January 07, 1999 1:48 PM

To: Miller, Steve

Subject: FW: Status Inquiry -- DOA (agency) Stat. Language Drafts
Importance: High

Steve: Here’s a summary of budget drafts requested but not yet received for
DOA as an agency. Also, so info on dead items. You may wish to forward
this on to the assigned drafter(s).

> -----Original Message-----

> From: MecMahon, Paul

> Sent: Thursday, January 07, 1999 1:11 PM

>To: Caucutt, Dan

> Cc: Brunner, Tara; Gill, Ryan; Massey, Mary; Wagner, Dick

> Subject: Status Inquiry -- DOA (agency) Stat. Language Drafls

> Importance: High

>

> As kind of a post-holiday, where-do-things-stand-? summary, please see the
> following information. This is a recapitulation of my 12-23 memo and

> attachment to you, which you forwarded to the LRB. If you would please
> relay this to the LRB, I'd be interested in getting a status report on the

> open items. Thanks and please call if necessary. | appreciate your

> assistance.

>

>

>* The following are drafts requested on behalf of Secretary Bugher
> where DOA is anticipating an original draft. We appreciate the fact that
> LRB staff are working hard on all drafting, but would like to determine

> the status:

>

> --Capital Finance/Master Lease: Clarify what the master lease program can
> be used to finance. Clarify the term "goods" to include energy projects.

> Submitted for drafting 9-15-98. Awaiting initial draft.

>

> --Capital Finance/Master Lease: Provide the opportunity to use the master
> lease program in the financing of energy conservation projects and audits.
> Specifically provide that, if the master lease program is used to finance

> these projects, the required lease payments are not conditioned upon any

1



> performancé contract payment. Submitied for drafting 9-15-98. Awaiting
> initial draft. ‘ '

>

> --Permit the state to access and take advantage of federal contracts.

> Waiting for initial draft.

>

> --Consolidate several DOA appropriations under an existing Chapter
> 20 appropriation.

> Submitted for drafting 9-15-98. Awaiting initial draft.

>

> --Create language which permits the Secretary of Administration to
> move positions across certain

> appropriations, within the same fund source, during FY99-01, based
> on shifting needs of the

> department programs. Submitted for drafting 9-15-98. Awaiting

> initial draft.

>

>

>

> The following items should be dropped from further consideration

> (deleted from the LRB work list):

>

> --Amend or delete certain provisions affecting purchases from

> minority vendors

> (proposal of the minority business manager.) Modifies 16.75(3m)3 and
> repeals

> 16.75(3m)4. Do not draft - should be dropped

>

> --School Energy Use Reporting. LRB 0815/P1 was initial draft.

> Should be dropped.



Miller, Steve

From: Caucutt, Dan [dan.caucutt @ doa.state.wi.us]

Sent: Saturday, January 16, 1999 11:40 AM

To: Miller, Steve

Subject: FW: Masterleases for sales of equipment to local Governmeni LRB 1 495

> -----Original Message-----
> From: Caucutt, Dan
> Sent: Saturday, January 16, 1999 10:55 AM

>To: ’je{;wﬁﬁ @legis.state.wi.us’
. Masterleases for sales of equipment to local Government LRB

o e
eul »
w

>
> Point of clarification: The Governor wishes this extended authority to
> apply only to local security (cops, firefighting), and it should not

> include real property (which I've heard rumours of).
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cc:  Mr, Frank R. Hoadley
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FQLEY & LARDNER
! AtTTorNEYS :V\T LAW
CHICAGO i A CENTER SACRAMENTO
DENVER I 777 EAST WISCONSIN AVENUE SAN DIEGO
JACKSONVILLE lHlLWAUKEE, ONSIN B3202-5367 SAN FRANCISCO
1L.OS ANGELES . TELEPHONE f4 | &) 27 | -2400Q TALLAHASSEE
MADISON FACSIMILE | | 4) 2974200 TAMPA
MILWAUKEE 4 l WASHINGTON, D.C.
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| WRITER'B BIRECT LINE
| ) (414] 297-5764
EMAIL ADDRESS {! CLIENT/MATTER NUMBER
reed. groethe@foleylaw.com | 015438/0101
{i  January 19,1999
it
VIA FACSIMILE , t
it
Mr. K. Scott Hubli I ;
Legislative Attorney 1
Legislative Reference Bureau |
100 North Hamilton Street |
Madison, Wisconsin | '
il
Dear Scott: ' i i
I am sending you,]both by fax §nd e-mail, suggested statutory changes to enable
the master lease authorization to e used for the energy savings program and the local
government police car proposal. |1 have addeg some notes to explain my thinking. As you
know, your comunents and questions are always welcome.
!
Very truly yours,
=y ' ) . o "y ) .
k?eed Grrethe / P
R

bad Groethe

SHED 1842

!
PINEEDEN, FRANKFURT, LONRRN, SINGARORE, SYQCKHOLM ANC STUTTAART




™ JF;IN. 19.1993 12:23PM FL 4142975345 NO.596 P.3/7

AN ACT . . . ; relating tuy the budger

e

Analysis
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The people of the state of Wiscotsin, represefited in senate and assembly, do enact as

|
k
Jollows: '

,l
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FL 414297T345 NO.596
SECTION 1. 16.76 (4) (3) 5f the staruta( is amended 10 read:
16.76 4) (3) In thlnsi subsection, | "master lease" means an agre_ement
entered into by the departrjient en-bebalf-of-ene-er-mere-agencies for fhe-lesse-of

department may pay of 3

substantially equivalent to’

42
T M
B
«< f -

or nnder the mas e a sum

ér in excess Qf the aggtegate value of geeds-invelved

property and services gb%;ﬁ ed, and it ray be agreed that the department (or one

or more agencies of UDits

nominal consideration hag

compliance with its terms pf-the-agropmier

SECTION 2. 16.76 (4) (c)

16.76 (4) (c) Paym

payable at a fixed or variabie rate as

sinment) will become, or for no other or

éfthe statutef is amended to read:

ents under a fnaster lease may include interest

master lease may provide. The

]
department may enter intoiLgreemenm ancillary agreements to facilitate the
i

use of a master lease, inclt
agreements, letter of credil
agreements, reimbursemen]

agreements.

ding liquidity facilities, remarketing or dealer
r .
agreements,|insurance policies, interest rate guaranty

k agreements) ead indexing agreements and escrow

P.4s7
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SECTION 3. 16.76 (4) (e)’

FL 414297?345

NO.S96

i
'
1 | B

|
L the stamtaf is amended 10 read:

16.76 (4) (¢) The aL-pamnem mhy grant the-lesses a perfected security

interest in geeods-leased Lrgry‘gﬂg!ghf orito be leased obtained under eack a
master lease. The deparmT:cnx shall recgrd and preserve evidence of the security
H |

interest in its offices at all

times during Whic'p the master lease is in effect.

SECTION 4. 16.76 (4) (f) f the statuted is amended 1o read:

16.76 (4) () The dépmm mey api:oint one or more fiscal agents for

each master lease. Each ﬁﬁlcal agent shy

company authorized by the

located to do business as a

deposited with a fiscal agel

estimated to be sufficient t¢ enable the

will come due under the JI:wr lease net
L

deposit. The department

agents as it considers necegsary or use
1

periodically require wmpgt:iﬁve proposg

i
department, for fiscal agenﬁ services

bet an incorporated bank or trust
nited States or of the state in which it is
just company. Sectiens-16-705-and

iees- The department shall

i
laws of the |

it, in a specis

l jscal @agent to make all payments which

more than 15 days after the date of

ay make sug 'other provisiops respecting fiscal

fdl and may enter into a contract with any

fiscal agent containing such terms, inclyding Ecompensation, and conditions in

regard to the fiscal agent &

'Lf it considcrlenﬂce'ssary or useful.

i
!
1
b
|
i

|

P.5/7
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SECTION 5. 16.76 (4) (g)

FL 4142975345

NO.5S6

ancillary agreements undj:paragraph ) or contracts for fiscal agency services

under paragraph (9.
SECTION 6. 16.76 (4) (b)]

state or to obtain an mtcmal improvemgnt.

SECTION 7. 16.76 (4) (1)

of the statutsff is created 1o read:

16.76 ) () A mﬂéter lease m4y not provide that the right of the

departmoent or apy agency

master lease depends on p;

property or services obtaixllfed by the

lease unless the obligatiorﬁ bf the unit o

paymenis constitutes a geq

SECTION 8. 20.505 (10) ¢

20.505 (10) MASTER LEASE.

applied to payments under,

of the Stare §p obtain property or services under the

yments to by made by a unit of local government for

it of local government under the master

1

t

f local government to make those
|

:eral obligatign.
{
f the statuu] is created to read:

s a continning appropriation, to be

ihe related m@aster lease, all payments made or to be

made by units of local govgmment witl] respect to property or services obtained

under a master lease undet:s. 16.76 (4

P.6/7
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Comments ; |

1.

001.484668.1

The draft uses the languag of "obtainilgs d of the language of "leasing" for two
reasons. First, although e language ¢ ing” is widely used in the public finance
industry, the type of contrgct is more ofrrectly described as an installment purchase,
These contracts were histofically strugfired as leases because they relied upon lease
authorizations, Here, the Jegislation cigates the authorization, so there is no need to

The legislation expands the master 1
obtained for units of local overnmen*.:

The term "goods" connot ;movéable' groperty; using the term "property” allows
fixtures and real property improvemeni also to be acquired.

Using the term “property”jrather tharj ffae ferm “goods” obviously opens up the
possibiliry that real pro will be agfrirgd by a master lease. In light of Wis.
Const. art. VIIL, § 7 (2) (), it is prudeyt to provide that a master lease may not be
used to obtain a facility fos use or occufpancy by the state or an agency, department or
instrumentality of the state}. | )

agreements has been increased by one item.

The list of specifically desgribed ancillg
mq additional suggestions.

The Capital Finance Office ‘may have |sq

An appropriation has beenjadded relatig 1 payments from units of local government.
Non-GO payments from ‘A‘ts of locali jo v nt are separated from State
appropriations for fiscal reasons. A spfierafe question, which this draft does not
address, is whether the inclusion of pt dberty or services for a unit of local government,
even if the unit of Jocal goyernment hagja general obligation, offends Wis. Const. art
VIII, § 3, because it is tanfamount to iy Siate guaranteeing the payments of the unit of
local government. ' | -
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Kuesel, Jeffery

From: Hubli, Scott

Sent: Tuesday, January 19, 1999 4:55 PM

To: Kuesel, Jeffery; Marchant, Robert

Subject: Chapter 409 and the State’s Master Lease Program
Jeff --

1 have looked (briefly because of time constraints) at whether the draft expanding the master lease program
raises issues under ch. 409. Security interests under the state’s master lease program are already exempt from
the financing statement filing requirements under s. 409.302(1)(i), which exempts a security interest created by a
master lease entered into by the state under s. 16.76 (4). My general thought is that no amendment is necessary.
I (or Rob) will write a brief drafter’s note for your draft raising a small question about whether DOA may wish to
make a modification to the provision regarding fixture filings (s. 409.313). No amendment would appear
necessary to establish the validity of a perfected interest in a fixture, but an amendment may be necessary to
make sure that the lessor’s security interest in a fixture has the appropriate priority. Since there unlikely to be
lots of competing security interests in property owned by the state, the "lessors" (a misnomer - really the
“sellers") may not care.

In sum, it doesn’t appear that you need to amend the UCC for this draft, although we will put a short drafter’s note
on asking them to look at s. 409.313. You may want to talk to Pam to see whether any changes are needed in the

real estate law.
Thanks.

Scott

o e e o ok %k e e ke ke ke

K. Scott Hubli, Administrative Services Manager
Wisconsin Legislative Reference Bureau

(608) 266-0135

scott.hubli@legis.state.wi.us
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Currently, the department of administratio OA) may enter into a “master
lease” for the lease of goods or the provision of services on behalf of one or more state
agencies. This procedure may be used in lieu “of direct procurement of goods or
services and in some cases is used to finance the acquisition of goods by the state.

This bill permits DOA to use a master lease to obtain any property (real or
personal) or services on bchalf of a state agency, except that DOA may not use a
master lease to obtain facilities for use or occupancy by the state or to obtain internal
improvements (public works). '

The bill also permits DOA to use a master lease to obtain any property or
services related to public security functions on behalf of a local government. In
addition, the bill permits DOA to enter into escrow agreements to facilitate the use
of a master lease.

Currently, DOA may undertake epefgy conservation constructioh projects.
These projects are different from oth€r state building proj in that they are
undertaken outside the authorized’state building programi and are not subject to
public notice and bidding requirements. Under a project, the contractor
guarantees energy savings to lfe realized by the state in a minimum stated amount
within a gpecified period,’and §f the savings not realized by the state within that
period,he contractor pays the difference’between the cost of the project and the
aavings realized. The bill provides that jf a master lease is used to finance payments
to be made to a contractor who is engaged in an energy conservation construction
project‘the payments under the lease may not be conditioned upon any payment
required to be made by the contractor resulting from the contractor’s guarantee.

For further information see the state fiscal estimate, which will be printed as

an appendix to this bill.




Section #. 16.76 (4) (a) of the statutes is amended to read:

16.76 (4) (a)iln this subsection, “master lease” means an égeement entered into by the department
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Section #. 16.76 (4) (b) of the statutes is amended to read:

Y AN 3
E%Mé' < f vaui f":g&} M pav. (h), 4

16.76 (4) (b) epartment may enter into a master lease whenever the department determines

that it is advantageous to the state to do so. If the master lease provides for payments to be made
by the state from moneys that have not been appropriated at the time that the master lease is entered

into, the master lease shall contain the statement required under s. 16.75 (3).

Hsto, ‘fﬁ%cﬁ%%m 130°(3); “1970 c. 34; 1983 a. 27; 1985 a. 29; 1987 a. 110, 14371085 3 41 1001 D

K39 1993 a. 496; 1995 a. 27. I -
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" 4.39; 1993 a. 496; 1995 a. 2.

Section #. 16.76 (4) (c) of the statutes is amended to read:

16.76 (4) (c) Payments under a master lease may include interest payable at a fixed or variable
rate as the master lease may provide. The department may enter into agreements and ancillary
arrangements to facilitate the use of a master lease, including liquidity facilities, remarketing or
dealer agreements, letter of credit agreements, insurance policies, interest rate guaranty agreements,

i y
reimbursement agreementsaad'}ndexing agreement{\ ‘w”{’”{ €5 Cm"’u ] reem el[b
v

HIMWW c. 196s. 130 (3), 1979 c. 34; 1983 a. 27;.1985.a-29;-198%-a:-119;-142;-1989 a. 31; 1991

e SR e = “’*«a,,\
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Section #. 16.76 (4) (e) of the statutes is amended to read:

_Pyeper™y obfuln ef

16.76 (4) (e) 'Iéhgep ent may grant the-lesser a perfected security interest in goodsJeased]
Vi &
er

. S
or to be hascﬂﬁn

security interest in its offices at all times during which the master lease is in effect.

aster lease. The department shall record and preserve evidence of the

Historyr-1973.C 33374977-0:-196-5:-130-(3);-1979-6,-34;-1983-2- 2771983829 198 T A 119, 1425 1989-a=-31; ‘001,.\,
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Section #. 16.76 (4) (f) of the statutes is amended to read:

16.76 (4) (f) The department may appoint one or more fiscal agents for each master lease. Each
fiscal agent shall be an incorporated bank or trust company authorized by the laws of the United

States or of the state in which it is located to do business as a banking or trust company. Seettofrs~

- The department shall periodi-

cally require competitive proposals, under procedures established by the department, for fiscal agent
services under this paragraph. There may be deposited with a fiscal agent, in a special account for
such purpose only, a sum estimated to be sufficient to enable the fiscal agent to make all payments
which will come due under the master lease not more than 15 days after the date of deposit. The
department may make such other provisions respecting fiscal agents as it considers necessary or use-
ful and may enter into a contract with any fiscal agent containing such terms, including compensa-

tion, and conditions in regard to the fiscal agent as it considers necessary or useful.

<106 s, 130.03)-1979-¢-34;-1983 a. 27; 1985 a. 29; 1987 a. 119, 142, 1989-2-34:-1991

+~39; 1993 a. 496; 1995 a. 27, e
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SECTION 1. 16.76 (4) (j) of the statutes is created to read:
0.
16.76 (4) () If a master lease is used to finance payments to be made under an
v
energy conservation construction project as provided in s. 16.858 (2), payments

under the lease may not be conditioned upon any payment required to be made by

the contractor pursuant to an energy conservation audit.




W W 1 Qs¥ 2 @)
Section #. 16.858 (2) of the statutes isfatndnded torshdy_/ %'
=zé\ [ 4

(0.)

16.858 (2)1 %ntract under sub. (1) shall require the contractor to undertake the construction
work at its own expense. The contract shall provide for the state to pay a maximum stated amount,
which shall include any financing costs incurred by the contractor. The maximum stated amount
may not exceed the minimum savings determined under the audit to be realized by the state within
the period specified in the audit. The state shall make payments under the contract as the savings

identified in the audit are realized by the state, in the amounts actually realized, but not to exceed

the lesser of the maximum stated amount or tl’}g ?’ctjal amount of the savings realized by the state
within the period specified in the audit. @epaﬂmenf shall charge the cost of the payments to the

applicable appropriation for fuel and yfility costs at the building, structure or facility where the work

is performed in the amounts equivglent to the savings that accrue to the state under that appropriation
from expenditures not made as g result of the construction work, as determined by the department
in accordance with the contract.J I he department may also charge its costs for negotiation and admin-

istration of the contract to the pame appropriation.

—History; 1997 2. 2
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A

SEcTION 1. 20.505 (1)(ip) of the statutes is created to read:

20.505 (1)’?115) Master lease payments. All moneys received from municipalities

with respect to property or services obtained under master leases as provided in s.
v

16.76 (4), to be applied to make the payments required under the related master

leases. ;
2 buc

7"
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DRAFTER’S NOTE LRB-1495/1dn

FROM THE JTK...J/ ...
LEGISLATIVE REFERENCE BUREAU MVL

1. This draft combines the requests thdt were requested and entered as LRB-1495
and LRB-1678. LRB-1678 will not ke drafted.

2. This draft melds togetherthe drafting instructions submitted by Reed Groethe
with the instructions forwapded from Frank Hoadley and your e-mails concerning the
governor’s decisions (pagticularly, limiting the use of master leases on behalf of local
governments to suppgst public security functions). If any of these instructions are
intended to be supergeded by other instructions, we may need to redraft.

3. One potential conflict in the instructions involves the use of the term “property”.
Because Reed Groethe chose this word very deliberately, I have used it, despite your
expressed intent not to use master leases to finance the acquisition of real property.

The draft precludes the use of master leases to finance the acquisition of certain kinds l/

of real property [see proposed s. 16.76 (4)(h)]. I think in your discussions with the :

governor, you may be conceiving of real property in the way described in proposed s.
_-16.76 (4)(h), so that paragraph may address your concern. If not, again, we will have

to redraft.

4. Note that I have used the term “agency” to encompass all state agencies, including
departments, and have used the term “municipality” to encompass all local
governments because these terms are defined in s. 16.70, stats. t[/l «t

5. This draft does not specifically authorize local governmerits to issue promissory

s to provide security under master leases. You suggest[we should amend ch. 66,
atats \to accomplish this (I suggest ch. 67). I am wondering whether you wanted to
amend a specific provision or you wanted to create something independent of what is

/ there. I will take care of this on the next draft if you will advise.

6. As you note, if the courts conclude that state participation in financing of property
or services provided to alocal government effectively lends the credit of the state to that
local government, the use of master leases for that purpose would contravene art. VIII,
sec. 3,0f the Wisconsin llf)nstitution.

(oot D-7F )
—

e

Jeffery T. Kuesel
Managing Attorney
2666778
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DRAFTER'S NOTE LRB-1495/1dn
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LEGISLATIVE REFERENCE BUREAU

January 25, 1999

1. This draft combines the requests that were requested and entered as LRB—1495
and LRB-1678. LRB-1678 will not be drafted.

2. This draft melds together the drafting instructions submitted by Reed Groethe
with the instructions forwarded from Frank Hoadley and your e-mails concerning the
governor’s decisions (particularly, limiting the use of master leases on behalf of local
governments to support public security functions). If any of these instructions are
intended to be superseded by other instructions, we may need to redraft.

3. One potential conflict in the instructions involves the use of the term “property”.
Because Reed Groethe chose this word very deliberately, I have used it, despite your
expressed intent not to use master leases to finance the acquisition of real property.
The draft precludes the use of master leases to finance the acquisition of certain kinds
of real property [see proposed s. 16.76 (4) (h)]. I think in your discussions with the
governor, you may be conceiving of real property in the way described in proposed s.
16.76 (4) (h), so that paragraph may address your concern. If not, again, we will have

to redraft.

4. Note that I have used the term “agency” to encompass all state agencies, including
departments, and have used the term “municipality” to encompass all local
governments because these terms are defined in s. 16.70, stats.

5. This draft does not specifically authorize local governments to issue promissory
notes to provide security under master leases. You suggest that we should amend ch.
66, stats., to accomplish this (I suggest ch. 67). I am wondering whether you wanted
to amend a specific provision or you wanted to create something independent of what
is there. I will take care of this on the next draft if you will advise.

6. As you note, if the courts conclude that state participation in financing of property
or services provided to a local government effectively lends the credit of the state to that
local government, the use of master leases for that purpose would contravene art. VIII,
sec. 3, of the Wisconsin Constitution.

7. Do you want to exclude master leases from the application of ch. 704, which applies
to leases “transferring possession of real property, or both real and personal property”?

8. Section 409.302 (1) (i) provides that a UCC financing statement is not required to
perfect a security interest created under a state master lease. Section 409.313 (4)
governs the priority of conflicting perfected security interests in fixtures. Do the



-2 LRB-1495/1dn
' JTK&PJK&KSH:kmg:ijs

priority provisions need to be amended to reflect the fact that fixtures may be “leased”
under the state’s master lease program? Section 411.309 also has provisions governing
the priority of a perfected interest of a lessor of fixtures. Please let me know if any of
these priority provisions need to be changed.

Jeffery T. Kuesel
Managing Attorney
2666778

Pamela J. Kahler
Senior Legislative Attorney
2662682

K. Scott Hubli
Administrative Services Manager
266-0135
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DOA.:......Caucutt — Master leases for sales of equipment to local governments
and energy conservation construction projects

FoOR 1999-01 BUDGET — NOT READY FOR INTRODUCTION

Q\}S@
AN ACT (Y; relating to: the state master lease program and making an

appropriation.

Analysis by the Legislative Reference Bureau
STATE GOVERNMENT

OTHER STATE GOVERNMENT

Currently, the department of administration (DOA) may enter into a “master
lease” for the lease of goods or the provision of services on behalf of one or more state
agencies. This procedure may be used in lieu of direct procurement of goods or

services and in some cases is used to finance the acquisition of goods by the state.
This bill permits DOA to use a master lease to obtain any property (real or
personal) or services on behalf of a state agency, except that DOA may not use a
master lease to obtain facilities for use or gccupancy by the state or to obtain internal

improvements (public works). Sake™™

The bill also permits DOA to/use a master lease to obtain any property or
rvices related to public seeurity/ functions on behalf of a local government. i~
1t PP FHRLyS" LT A~ enter-TTito eSt POW ":L""" S l-¢ U TrSO-

Curently, DOA may undertake energy conservation construction projects.
These projects are different from other state building projects in that they are
undertaken outside the authorized state building program and are not subject to
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ice and bidding requirements. Under such a project, the contractor . ,7‘7«?
guarantees\gnergy savings to be realized by the state in a minimm stated amount | Ae. 4 "
within a speced period, and, if the savings are not realized by the state within that| ##.c

-~

period, the contyactor)paye-tif, difference between the best-of-the~praject and the| /¢y,
savings realized \The bill provides that, if a master leasédis used to finance payments
to be made to a contractor who is engaged i jem construction -
project, the payments under the lease may pot be conditioned upon any payment\wf

k-

required to be made by the contractor resu ing from the contractor’s guarantee.
For further information see the state ﬁscal estix;,j%xate, which will be printed as

an appendix to this bill. Lo & ;\ &Q " M"’“i k?fl“ Lot i ﬂ*“mﬁ,@
The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

Cay w;.,’ﬁﬂ"’"
- Tt
1 /g_? .

v

SECTION 1. 16.76 (4) (a) of the statutes is amended to read:

16.76 (4) (a) In this subsection, “master lease” means an agreement entered

into by the department e
provision-of to obtain property or services under which the department makes or
agrees to make periodic payments.

(ag) The department may act on behalf of one or more agencies or

municipalities. The department may pay or agree to pay tethelesser under a master
leage a sum substantially equivalent to or in excess of the aggregate value of goeds

involved mmﬁ'_sg_r\_rlqgﬁ_g_mm& and it may be agreed that the department or

one or more agencies or municipalitie will become, or for no other or nominal

consideration has the option to become, the owner of gggds_lea-sed—eiﬁ-te—be—leased

tain obtained under a master 1 upon full compliance with
the its terms of-the-agreement.
SECTION 2. 16.76 (4) (ar) of the statutes is created to read:
16.76 (4) (ar) Any master lease entered into by the department on behalf of a
municipality under thi§ subsection may be used only to obtain property or services

< ale
related to public WM;‘ functions of the municipality. The department shall enter
e
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SECTION 2

into an instalment sales contract with a municipality with respect to any property
or services obtained bg' the municipality under a master lease. The municipality
eneval ol [ga Ny

shall issue a }promlssory note to the department as security for any such property or
services obtained or to be obtained.

SECTION 8. 16.76 (4) (b) of the statutes is amended to read:

16.76 (4) (b) The Except as provided in par. (h), the department may enter into
a master lease whenever the department determines that it is advantageous to the
state to do so. Ifthe master lease provides for payments tobe made by the state from
moneys that have not been appropriated at the time that the master lease is entered
into, the master lease shall contain the statement required under s. 16.75 (3).

SECTION 4. 16.76 (4) (c) of the statutes is amended to read:

16.76 (4) (¢) Payments under a master lease may include interest payable at

"a fixed or variable rate as the master lease may ); %xde. The department may enter
€

M_JQQ__ Atdpcry m ent FMipec hy e necelsavy
into agreements and ancillary arrangements/\to facilitate the use of a master lease;—

SECTION 5. 16.76 (4) (e) of the statutes is amended to read:

16.76 (4) (e) The department may grant the lessor a perfected security interest
in goodsleased property obtained orto be leased obtained under each a master lease.
The department shall record and preserve evidence of the security interest in its
offices at all times during which the master lease is in effect.

SECTION 6. 16.76 (4) (f) of the statutes is amended to read:

16.76 (4) (f) The department may appoint one or more fiscal agents for each

master lease. Each fiscal agent shall be an incorporated bank or trust company



—

© o =3 & U s~ W N

|
o

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

1999 — 2000 Legislature -4- LRB-1495/1

JTK:kmg:ijs

‘ : SECTION 6
authorized by the laws of the United States or of the state in which it is located to
do business as a banking or trust company. Seetions-16.705-and-16.75-do-rot-apply
to-contractsfor fiscal-agent-services: The department shall periodically require
competitive proposals, under procedures established by the department, for fiscal
agent services under this paragraph. There may be deposited with a fiscal agent, in
a special account for such purpose only, a sum estimated to be sufficient to enablethe
fiscal agent to make all payments which will come due under the master lease not
more than 15 days after the date of deposit. The department may make such other
provisions respecting fiscal agents as it considers necessary or useful and may enter
into a contract with any fiscal agent containing such terms, including compensation,
and conditions in regard to the fiscal agent as it considers necessary or useful.

SECTION 7. 16.76 (4) (g) of the statutes is created to read:

16.76 (4) () Sections 16.705 and 16.75 donot apply to agreements or ancillary
agreements under par. (c) or contracts for fiscal agent services under par. (f).

SECTION 8. 16.76 (4) (h) of the statutes is created to read:

16.76 (4) (h) A master lease may not be used to obtain a facility for use or
occupancy by the state or an agency or instrumentality of the state or to obtain an
internal improvement.

SECTION 9. 16.76 (4) (i) of the statutes is created to read:

16.76 (4) (i) A master lease may not provide that the right of the department
or any other agency to obtain property or services under the lease depends on
payments to be made by a municipality for property or services obtained by the
municipality under the lease unless the obligation of the municipality to make those
payments constitutes a general obligation.

SecTION 10. 16.76 (4) (j) of the statutes is created to read:
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SEecTION 10

16.76 (4) (j) If a master lease is used to finance payments to be made under an
energy conservation construction project as provided in s. 16.858 (2), payments
under the lease may not be conditioned upon any payment required to be made by
the contractor pursuant to an energy conservation audit.

SEcTION 11. 16.858 (2) of the statutes is renumbered 16.858 (2) (a) and

amended to read:
A Wéfm‘”— \'i" irn;« ke~ ﬁg;_ﬂllﬁw%( i
16.858 (2) (a) -&ny;{contract under sub (l)xsha-HArequﬁthe contractor 4e- é 4

se) The contract shall provide for
% P <4l
the state to pay a meximum stated amount, which shall include any financing costs -%”;;
v
incurred by the contractor. The messaum: stated amount may not exceed the

minimum savings determined under the audit to be realized by the state within the
period specified in the audij:. The state shall make payments under the contract as
the savings identified in the audit are realized by the state, in the amounts actually
realized, but not to exceed the lesser of the m-ax—rm:m stated amount or the actual

amount of the savings realgzed by the state within the period specified in the audit.
M ALPeytptor FEON el Fin MAUV“’) fue CU?"S“TUC‘L?W\ w

» M&ﬂf "Illjj/iéw

canYract
(b) The department shall charge the cost of -the-paymentsAto the applicable < M

appropriation for fuel and utility costs at the building, structure or facility where the
work is performed in the amounts equivalent to the savings that accrue to the state
under that appropriation from expenditures not made as a result of the construction

work, as determined by the department in accordance with the contract. The
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\1 department may also charge its costs for negotiation ~a-nd;L »administration/‘of the
/ 2\‘\\ contract to the same appropriation.
T/M % \\ SEcTION 12. 20.505 (1) (ip) of the statutes is created to read:
(9 4V 20.505 (1) (ip) Master lease payments. All moneys received from municipalities

; with respect to property or services obtained under master leases as provided in s.
/ﬂf i 16.76 (4), to be applied to make the payments required under the related master
7

leases.

+++«NOTE: This SECTION involves a change in an appropriation that must be
reflected in the revised schedule in s. 20.005, stats.

8 (END)

S 7
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%Wm If the department provides ﬁnancing for the construction%e%f;and the

T e SRS

stated amount to be pald by the state under the contract is greater than the amount

of the savings reahzed by the state within the perlod specified in the audit under sub

( 1) the contract shall requlre the contractor to remit the difference to the

department
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Section #. 16 858 (4) of the statutes is amended to read:

—

16.858 (4) No later than January 1 of each year, the secretary shall report to the cochairpersons

of the joint committee on finance identifying any construction work for which the department has
(- n g’}“ MM e r/ e
contracted under this section for which the-state-has-net-made-s final payment A5 GT the date of (he

preceding report, together with the actual energy cost savings realized by the state as a result of the
contract to date, or the estimated energy cost savings to be realized hy the state if the total savings
to be realized in the audit under sub. (1) have not yet been realized, and the date on which the state
made its final payment under the contract or, if the final payment has not been made, the latest date

and MY ai e
on which the state is obligated to make its final payment under the contrac ) 2 T ‘7Z' ———

<History—t997 882" 7&@ POLA G A S /qu,‘/( 4 '/’6~{ o e umﬂw 7‘5~e Cm?‘)”« f!
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DRAFTER’S NOTE LRB-1495/2dn
LEGISLATIVE REFERENCE BUREAU

)

I have amended s. 16.858 (4), stats.go include in the status report any project that
is still open because the contractor is liable to make a payment to the state which has
not been made in full at the time the report is prepared. Let me know if this is not in
accord with your intent. Z

¢ sk

Jeffery T. Kuesel
Managing Attorney
Phone: (608) 266-6778



DRAFTER’S NOTE LRB-1495/2dn
FROM THE JTK:kmg:ijs
LEGISLATIVE REFERENCE BUREAU

January 29, 1999

I have amended's. 16.858 (4), stats., to include in the status report any project that
is still open because the contractor is liable to make a payment to the state which has
not been made in full at the time that the report is prepared. Let me know if this is not

in accord with your intent.

Jeffery T. Kuesel
Managing Attorney
Phone: (608) 266-6778
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DOA.......Caucutt — Master leases for sales of equipment to local governments
and energy conservation construction projects

For 1999-01 BUDGET — NoT READY FOR INTRODUCTION

AN ACT&—K‘,\ relating to: the state master lease program and making an

appropriation.

Analysis by the Legislative Reference Bureau
STATE GOVERNMENT

OTHER STATE GOVERNMENT

Currently, the department of administration (DOA) may enter into a “master
lease” for the lease of goods or the provision of services on behalf of one or more state
agencies. This procedure may be used in lieu of direct procurement of goods or
services and in some cases is used to finance the acquisition of goods by the state.

This bill permits DOA to use a master lease to obtain any property (real or
personal) or services on behalf of a state agency, except that DOA may not use a
master lease to obtain facilities for use or occupancy by the state or toobtain internal
improvements (public works). o

The bill also permits DOA to use a master lease to obtain any property or
services related to public safety functions on behalf of a local government.

Currently, DOA may undertake energy conservation construction projects.
These projects are different from other state building projects in that they.are
undertaken outside the authorized state building program and are not subject to
public notice and bidding requirements. Under such a project, the contractor
guarantees energy savings to be realized by the state in a stated amount within a
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specified period, and, if the savings are not realized Yy the state within that period,
the contractor need not be paid by the state for any difference between the amount
specified in the contract and the savings realized. Cuyrently, the contractor must
undertake construction of any project at its own expensg. Under the bill, the state
or the contractor may finance the cost of construction. Ifithe savings resulting from
the construction within the period specified in the audit are less than the amount
specified in the contract, the contractor must remit the difference to the state. The
bill provides that, if a master lease is used to finance payments to be made to a
contractor who is engaged in such a construction project, the payments under the
lease may not be conditioned upon any payment required to be made by the
contractor resulting from the contractor’s guarantee.

For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SectioN 1. 16.76 (4) (a) of the statutes is amended to read:

16.76 (4) (a) In this subsection, “master lease” means an agreement entered

into by the department e
provision—of 10 obtain property or services under which the department makes or
agrees to make periodic payments.

T m n r_mor i r
municipalities. The department may pay or agree to pay tothelessor under a master
lease a sum substantially equivalent to or in excess of the aggregate value of geeds
invelved property or services obtained and it may be agreed that the department or
one or more agencies or municipalities will become, or for no other or nominal
consideration has the option to become, the owner of goods-leased-or-to-be-leased

r ined or btain ram rl upon full compliance with
the its terms of the-agreement.

SECTION 2. 16.76 (4) (ar) of the statutes is created to read:
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SECTION 2

16.76 (4) (ar) Any master lease entered into by the department on behalf of a
municipality under this subsection may be used only to obtain property or services
related to public safety functions of the municipality. The department shall enter
into an instalment sales contract with a municipality with respect to any property
or services obtained by the municipality under a master lease. The municipality
shall issue a general obligation promissory note to the department as security for any
such property or services obtained or to be obtained. |

SECTION 3. 16.76 (4) (b) of the statutes is amended to read:

16.76 (4) (b) The Except as provided in par. (h), the department may enterinto
a master lease whenever the department determines that it is advantageous to the
state to do so. Ifthe master lease provides for payments tobe made by the state from
moneys that have not been appropriated at the time that the master lease is entered
into, the master lease shall contain the statement required under s. 16.75 (3).

SECTION 4. 16.76 (4) (c) of the statutes is amended to read:

16.76 (4) (c) Payments under a master lease may include interest payable at
a fixed or variable rate as the master lease may provide. The department may enter
into agreements and ancillary arrangements which the department determines to
be necessary to facilitate the use of a master lease-including liguidity facilities;

SECTION 5. 16.76 (4) (e) of the statutes is amended to read:

16.76 (4) (e) The department may grant thelessera perfected security interest

in goodsleased property obtained or to beleased obtained under each 2 master lease.
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SECTION 5
The department shall record and preserve evidence of the security interest in its
offices at all times during which the master lease is in effect.

SECTION 6. 16.76 (4) () of the statutes is amended to read:

16.76 (4) (/) The department may appoint one or more fiscal agents for each
master lease. Each fiscal agent shall be an incorporated bank or trust company
authorized by the laws of the United States or of the state in which it is located to
do business as a banking or trust company. Sections-16.705-and-16.75-do-net-apply
to-contractsfor fiscal agent-services. The department shall periodically require
comf)etitive proposals, under procedures established by the department, for fiscal
agent services under this paragraph. There may be deposited with a fiscal agent, in
a special account for such purpose only, a sum estimated to be sufficient to enable the
fiscal agent to make all payments which will come due under the master lease not
more than 15 days after the date of deposit. The department may make such other
provisions respecting fiscal agents as it considers necessary or useful and may enter
into a contract with any fiscal agent containing such terms, including compensation,
and conditions in regard to the fiscal agent as it considers necessary or useful.

SecTION 7. 18.78 (4) (g) of the statutes is created to read:

16.76 (4) (g) Sections 16.705 and 16.75 do not apply to agreements or ancillary

agreements under par. (c) or contracts for fiscal agent services under par. (f).

SECTION 8. 16.76 (4) (h) of the statutes is created to read:
16.76 (4) (h) A master lease may not be used to obtain a facility for use or
vecupancy by the state or an ageney or instrumentality of the state or to obtain an

internal improvement.

SECTION 9. 16.76 (4) (i) of the statutes is created to read:
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SECTION 9
16.76 (4) (i) A master lease may not provide that the right of the department
or any other agency to obtain property or services under the.lease depends on
payments to be made by a municipality for property or services obtained by the
municipality under the lease unless the obligation of the municipality to make those
payments constitutes a general obligation.
SECTION 10. 16.76 (4) (j) of the statutes is created to read:
1676 (4) (j) If a masterlease is used to ﬁnancé payments to be made under an

energy conservation construction project as provided in s. 16.858 (2), payments

" under the lease may not be conditioned upon any payment required to be made by

the contractor pursuant to an energy conservation audit.

Smcrion 11. 16.858 (2) of the statutes is renumbered 16.858 (2) (a) and
amended to read:

16.858 (2) (a) Any A contract under sub. (1) shall require may provide for the
construction work to be ﬁnanged by the state or by the contractor to-undertake-the
Wu@mweﬁe&t%&ew The contract shall prov1de for the state to pay
o maximum stated amount, which shall include any financing costs incurred by the
contractor. The maximum stated amount may not exceed the minimum savings
determined under the audit to be realized by the slate within the period specified in
the audit. The state shall make payments under the contract as the savings
identified in the audit are realized by the state, in the amounts actually realized, but
not to exceed the lesser of the maximusm stated amount or the actual amount of the
savings realized by the state Within the period specified in the audit. If the

ment provides financi nstruction work, th. rtm
n btio f th t of rk under a master lease entered into r

r s. 18.76 (4). If the department provi fi ing for the construction wor



W W N e

© 0 ~ O o

10
1
12
13
14
15
16
17
18
19
20
21
22
23
24
25

1999 - 2000 Legislature ~6- LRB-1495/2
JTK:kmg:ijs
SECTION 11

department.
(b) The department shall charge the cost of the payments made by the state fo
the contractor to the applicable appropriation for fuel and utility costs at the

building, structure or facility where the work is performed in the amounts equivalent
to the saviﬂgs that accrue to the state under that appropriation from expenditures
not made as a result of the construction work, as determined by the department in
accordance with the contract. The department may also charge its costs for
negotiation end, administration and financing of the contract to the same
appropriation.

SECTION 12, 16.858 (4) of the statutes is amended to read:

16.858 (4) No later than January 1 of each year, the secretary shall report to
the cochairpersons of the joint committee on finance identifying.any construction
work for which the department has contracted under this section for which thestate
has-net-made-its final payment has ng_t been made as of the date of the preceding
report, together with the actual energy cost savings realized by the state as a result
of the contract to date, or the estimated energy cost savings tobe realized by the state
if the total savings to be realized in the audit undér sub. (1) have not yet been
realized, and the date on which the state made its final payment under the contract
or, if the final payment has not been made, the latest date on which the state is
obligated to make its final payment under the contract, and any amount that
remain le toth te under the contr.

SEcTION 13. 20.505 (1) (ip) of the statutes is created to read:
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20.505 (1) (ip) Master lease payments. All moneys received from municipalities
with respect to property or services obtained under master leases as provided in s.
16.76 (4), to be applied to make the payments required under the related master

leases.

«+++NoTE: This SECTION involves a change in an appropriation that must be
reflected in the revised schedule in s. 20.005, stats.

,-/
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This redraft inserts 2 proofreading corrections: a) the 2nd to last sentence of the
analysis is corrected; and b) the draft uses the term “stated amount” rather than
“maximum stated amount” consistently in s. 16.858 (2%a), stats., which I think is
correct. The term “maximum stated amount” is confusing.

Jeffery ’T. Kuesel
Managing Attorney
Phone: (608) 266—-6778



DRAFTER’'S NOTE LRB-1495/3dn
FROM THE JTK:kmg:hmh
LEGISLATIVE REFERENCE BUREAU

Friday, January 29, 1999

This redraft inserts 2 proofreading corrections: a) the 2nd to last sentence of the
analysis is corrected; and b) the draft uses the term “stated amount” rather than
“maximum stated amount” consistently in s. 16.858 (2) (a), stats., which I think is
correct. The term “maximum stated amount” is confusing.

Jeffery T. Kuesel
Managing Attorney
Phone: (608) 266-6778



Hubli, Scott

From: Groethe, Reed [reed.groethe @foleylaw.com]

Sent: Saturday, January 30, 1999 3:36 PM

To: Hubli, Scott

Cc: Ryan, David B.; Hoadley, Frank; Erdman, David

Subject: LRB--1495/1 (Master leases for sale of equipment to local govern ments and energy

conservation projects)

Scott: Frank Hoadley asked us to respond to the UCC question raised in the
drafter’s note to the master lease bill.

* We recommend creating a new paragraph in Section 409.313 (4):

« Section 409.313 (4) (e) The security interest is created by
a master lease entered into by the state under s. 16.78 (4) and is perfected
under that statute before the interest of the encumbrancer or owner is of
record, the security interest has priority over any conflicting interest of
a predecessor in title of the encumbrancer or owner, and the debtor has an
interest of record in the real estate. ~

As a result of this provision, a security interest given in
a fixture under a master lease would be treated the same as a security
interest given in equipment under a master lease. As you will see, the
format for the suggested paragraph follows that of paragraph (e).

* Chapter 411 (Leases) does not apply to a master lease. Although l/
called a "lease", a master lease is an installment sale for purposes of the
UCC. Sees. 411.103 (1) (j).

* We recommend moving the filing-provision exception for a security
interest created by a master lease. The text of the exception, which
currently appears as paragraph (h) in s. 409.302 (1), would be better placed
in s. 409.302 (3), as a new paragraph (e).
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AN AcT / relating to: the state master lease program and making an

appropriation.

Analysis by the Legislative Reference Bureau
STATE GOVERNMENT

OTHER STATE GOVERNMENT

Currently, the department of administration (DOA) may enter into a “master
lease” for the lease of goods or the provision of services on behalf of one or more state
agencies. This procedure may be used in lieu of direct procurement of goods or
services and in some cases is used to finance the acquisition of goods by the state.

This bill permits DOA to use a master lease to obtain any property (real or
personal) or services on behalf of a state agency, except that DOA may not use a
master lease to obtain facilities for use or occupancy by the state or to obtain internal
improvements (public works).

The bill also permits DOA to use a master lease to obtain any property or
services related to public safety functions on behalf of a local government.

Currently, DOA may undertake energy conservation construction projects.
These projects are different from other state building projects in that they are
undertaken outside the authorized state building program and are not subject to
public notice and bidding requirements. Under such a project, the contractor
guarantees energy savings to be realized by the state in a stated amount within a
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specified period, and, if the savings are not realized by the state within that period,
the contractor need not be paid by the state for any difference between the amount
specified in the contract and the savings realized. Currently, the contractor must
undertake construction of any project at its own expense. Under the bill, the state
or the contractor may finance the cost of construction. If the state finances the cost
of construction and the savings resulting from the construction within the period
specified in the audit are less than the amount specified in the contract, the
contractor must remit the difference to the state. The bill provides that, if a master
lease is used to finance payments to be made to a contractor who is engaged in such
a construction project, the payments under the lease may not be conditioned upon
any payment required to be made by the contractor resulting from the contractor’s
guarantee.

For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SEcTION 1. 16.76 (4) (a) of the statutes is amended to read:

16.76 (4) (a) In this subsection, “master lease” means an agreement entered

into by the department ez
provision-of to obtain property or services under which the department makes or

agrees to make periodic payments.

(ag) The department may act on behalf of one or more agencies or

municipalities. The department may pay or agree to pay tothelesserunder a master
lease a sum substantially equivalent to or in excess of the aggregate value of goods
involved property or services obtained and it may be agreed that the department or
one or more agencies or municipalities will become, or for no other or nominal

consideration has the option to become, the owner of goods leased orto be leased

property obtained or to be obtained under a master lease upon full compliance with
the its terms of the-agreement.

SECTION 2. 16.76 (4) (ar) of the statutes is created to read:
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SECTION 2

16.76 (4) (ar) Any master lease entered into by the department on behalf of a
municipality under this subsection may be used only to obtain property or services
related to public safety functions of the municipality. The department shall enter
into an instalment sales contract with a municipality with respect to any property
or services obtained by the municipality under a master lease. The municipality
shall issue a general obligation promissory note to the department as security for any
such property or services obtained or to be obtained.

SECTION 8. 16.76 (4) (b) of the statutes is amended to read:

16.76 (4) (b) The Except as provided in par. (h), the department may enter into
a master lease whenever the department determines that it is advantageous to the
state to do so. If the master lease provides for payments to be made by the state from
moneys that have not been appropriated at the time that the master lease is entered
into, the master lease shall contain the statement required ﬁnder s. 16.75 (3).

SECTION 4. 16.76 (4) (¢c) of the statutes is amended to read:

16.76 (4) () Payments under a master lease may include interest payable at

a fixed or variable rate as the master lease may provide. The department may enter

into agreements and ancillary arrangements which the department determines to

agreements.
SECTION 5. 16.76 (4) (e) of the statutes is amended to read:

16.76 (4) (e) The department may grant thelessera perfected security interest

in goodsleased property obtained or tobe leased obtained under each a master lease.
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SECTION 5
The department shall record and preserve evidence of the security interest in its
offices at all times during which the master lease is in effect.

SECTION 6. 16.76 (4) (f) of the statutes is amended to read:

16.76 (4) (f) The department may appoint one or more fiscal agents for each
master lease. Each fiscal agent shall be an incorporated bank or trust company
authorized by the laws of the United States or of the state in which it is located to
do business as a banking or trust company. Sections 16.705-and-16-75-do-not-apply
to-contracts for fiscal agent services: The department shall periodically require
competitive proposals, under procedures established by the department, for fiscal
agent services under this paragraph. There may be deposited with a fiscal agent, in
a special account for such purpose only, a sum estimated to be sufficient to enable the
fiscal agent to make all payments which will come due under the master lease not
more than 15 days after the date of deposit. The department may make such other
provisions respecting fiscal agents as it considers necessary or useful and may enter
into a contract with any fiscal agent containing such terms, including compensation,
and conditions in regard to the fiscal agent as it considers necessary or useful.

SECTION 7. 16.76 (4) (g) of the statutes is created to read:

16.76 (4) (g) Sections 16.705 and 16.75 do not apply to agreements or ancillary
agreements under par. (c) or contracts for fiscal agent services under par. (f).

SECTION 8. 16.76 (4) (h) of the statutes is created to read:

16.76 (4) (h) A master lease may not be used to obtain a facility for use or
occupancy by the state or an agency or instrumentality of thé state or to obtain an
internal improvement.

SECTION 9. 16.76 (4) (i) of the statutes is created to read:
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. : SECTION 9

16.76 (4) (i) A master lease may not provide that the right of the department
or any other agency to obtain property or services under the lease depends on
payments to be made by a municipality for property or services obtained by thé
municipality under the lease unless the obligation of the municipality to make those
payments constitutes a general obligation.

SECTION 10. 16.76 (4) (j) of the statutes is created to read:

16.76 (4) (j) If a master lease is used to finance payments to be made under an
energy conservation construction project as provided in s. 16.858 (2), payments
under the lease may not be conditioned upon any payment required to be made by
the contractor pursuant to an energy conservation audit.

SECTION 11. 16.858 (2) of the statutes is renumbered 16.858 (2) (a) and
amended to read:

16.858 (2) (a) Any A contract under sub. (1) shall-require may provide for the
mwmw the contractor to-undertake the
construction work at-its own expense. The contract shall provide for the state to pay

a maximum stated amount, which shall include any financing costs incurred by the
contractor. The maximum stated amount may not exceed the minimum savings
determined under the audit to be realized by the state within the period specified in
the audil. The state shall make payments under the contract as the savings
identified in the audit are realized by the state, in the amounts actually realized, but
not to exceed the lesser of the maximum stated amount or the actual amount of the
savings realized by the state within the period specified in the audit. If the

department provides financing for construction work, the department may finance

anv portion of the cost of the work under a master lease entered into as provided

under s. 16.76 (4). If the department provides financing for the construction work
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! SEcTION 11

and the stated amount to be paid by the state under the contract is greater than the

amount of the savings realized by the state within the i ecified in the audit

under sub. (1), the contract shall require the contractor to remit the difference to the

department.
(b) The department shall charge the cost of the payments made by the state to

the contractor to the applicable appropriation for fuel and. utility costs at the
building, structure or facility where the work is performed in the amounts equivalent
to the savings that accrue to the state under that appropriation from expenditures
not made as a result of the construction work, as determined by the department in
accordance with the contract. The department may also charge its costs for
negotiation and, administration and financing of the contract to the same
appropriation.

SECTION 12. 16.858 (4) of the statutes is amended to read:

16.858 (4) No later than January 1 of each year, the secretary shall report to
the cochairpersons of the joint committee on finance identifying any construction
work for which the department has contracted under this section for which thestate
has not-made-its final payment has not been made as of the date of the preceding
report, together with the actual energy cost savings realized by the state as a result
of the contract to date, or the estimated energy cost savings to be realized by the state
if the total savings to be realized in the audit under sub. (1) have not yet been
realized, and the date on which the state made its final payment under the contract
or, if the final payment has not been made, the latest date on which the state is
obligated to make its final payment under the contract, and any amount that

remains payable to the state under the contract.

SECTION 13. 20.505 (1) (ip) of the statutes is created to read:
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SECTION 13

20.505 (1) (ip) Master lease payments. All moneys received from municipalities
with respect to property or services obtained under master leases as provided in s.
16.76 (4), to be applied to make the payments required under the related master

leases.

«*NOTE: This SECTION involves a change in an appropriation that must be
reflected in the revised schedule in s. 20.005, stats.

(END)

Dot 72 N
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SECTION 1. 409.302 (3) (intro.)ocff the statutes is amended to read:

409.302 (3) (intro.) The filing provisions of this chapter are not necessary or
effective to perfect a security interest in property subject to \a(ny of the following:

SECTION 2. 409.302 (3) (a) to (c)%‘f the statules is amended to read:

409.302 (3) (a) A statute or treaty of the United States which provides for a
national or international registration or a national or international certificate of title
or which specifies a place of filing different from that specified in this chapter for
filing of the security interest;—eﬂ'/

(b) The following vehicle title statutes: ss. 342.19, 342.20, 342.284 and 342.285;
but during any period in which collateral is inventory held for sale by a person who
is in the business of selling goods of that kind, the filing provisions of ss. 409.401 to
409.408 apply to a security interest in that collateral created by that person as

v

debtor;-or. .
(bm) The following boat title statutes: ss. 30.57, 30.572 and 30.573; but during
any period in which collateral is inventory held for sale by a person who is in the
business of selling goods of that kind, the filing provisions of ss. 409.401 to 409.408
apply to a security interest in that collateral created by that person as debtor‘;fer._
(c) A certificate of title statute of another jurisdiction under the law of which
indication of a security interest on the certiﬁcate is required as a condition of

perfection (s. 409.103 (2));—612:/

History: 1973 c. 215; 1985 a. 187, 237; 1989 a. 31; 1991 a. 39, 148, 310K1995 a. 449; 1997 a. 297.

SECTION 3. 409.302 (1) (i)‘of the statutes is renumbered 409.302 (3) (e) and

amended to read:
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1 409.302 (3) (e) A seeurityinterest-ereated-by-a master lease entered into by the
2 state under s. 16.76 (4).

—————
History: 1973 c. 215; 1985 a. 187, 237; 1989 a. 31; 1991 a. 39, 148, WIQQS a.449; 1997 a, 297.

SECTION 4. 409.313 (4) (e) of the statutes is created to read:

4 409.313 (4) (e) The security interest is created by a master lease entered into

v v
by the state under s. 16.76 (4), the security interest is perfected under s. 16.76 (4) (e)

[V}

before the interest of the encumbrancer or owner is of record, the security interest

has priority over any conflicting interest of a predecessor in title of the encumbrancer

®w 3 O

or owner and the debtor has an interest of record in the real estate.
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DOA.......Caucutt — Master leases for sales of equipment to local governments

and energy conservation construction projects

FOR 1999-01 BUDGET — NoT READY FOR INTRODUCTION

AN AcTt ...; relating to: the statc master lease program and making an

appropriation.

Analysis by the Legislative Reference Bureau
STATE GOVERNMENT

OTHER STATE GOVERNMENT

Currently, the department of administration (DOA) may enter into a “master
lease” for the lease of goods or the provision of services on behalf of one or more state
agencies. This procedure may be used in lieu of direct procurement of goods or
services and in some cases is used to finance the acquisition of goods by the state.

This bill permits DOA to use a master lease to obtain any property (real or
personal) or services on behalf of a state agency, except that DOA may not use a
master lease to obtain facilities for use or occupancy by the state or to obtain internal
improvements (public works).

The bill also permits DOA to use a master lease to obtain any property or
services related to public safety functions on behalf of a local government.

Currently, DOA may undertake energy conservation construction projects.
These projects are different from other state building projects in that they are
undertaken outside the authorized state building program and are not subject to
public notice and bidding requirements. Under such a project, the contractor
guarantees energy savings to be realized by the state in a stated amount within a
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specified period, and, if the savings are not realized by the state within that period,
the contractor need not be paid by the state for any difference between the amount
specified in the contract and the savings realized. Currently, the contractor must
undertake construction of any project at its own expense. Under the bill, the state
or the contractor may finance the cost of construction. If the state finances the cost
of construction and the savings resulting from the construction within the period
specified in the audit are less than the amount specified in the contract, the
contractor must remit the difference to the state. The bill provides that, if a master
lease is used to finance payments to be made to a contractor who is engaged in such
a construction project, the payments under the lease may not be conditioned upon
any payment required to be made by the contractor resulting from the contractor’s
guarantee.

For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SEcTION 1. 16.76 (4) (a) of the statutes is amended to read:

16.76 (4) (a) In this subsection, “master lease” means an agreement entered

into by the department en
provisien—of to obtain property or services under which the department makes or

agrees to make periodic payments.

(ag) The department may act on behalf of one or more _agencies or
municipalities. The department may pay or agree to pay tothelesserunder a master
lease a sum substantially equivalent to or in excess of the aggregate value of geeds
involved property or services obtained and it may be agreed that the department or

one or more agencies or municipalities will become, or for no other or nominal

consideration has the option to become, the owner of goods-leased-or-to-be-leased

property obtained or to be obtained under a master lease upon full compliance with
the its terms of the-agreement.
SECTION 2. 16.76 (4) (ar) of the statutes is created to read:
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SECTION 2

16.76 (4) (ar) Any master lease entered into by the department on behalf of a
municipality under this subsection may be used only to obtain property or services
related to public safety functions of the municipality. The department shall enter
into an instalment sales contract with a municipality with respect to any property
or services obtained by the municipality under a master lease. The municipality
shall issue a general obligation promissory note to the department as security for any
such property or services obtained or to be obtained.

SECTION 8. 16.76 (4) (b) of the statutes is amended to read:

16.76 (4) (b) The Except as provided in par. (h), the department may enter into
a master lease whenever the department determines that it is advantageous to the
state to do so. Ifthe master lease provides for payments to be made by the state from
moneys that have not been appropriated at the time that the master lease is entered
into, the master lease shall contain the statement required under s. 16.75 (3).

SECTION 4. 16.76 (4) (c) of the statutes is amended to read:

16.76 (4) (¢) Payments under a master lease may include interest payable at
a fixed or variable rate as the master lease may provide. The department may enter
into agreements and ancillary arrangements which the department determines to

be necessary Lo facilitate the use of a master lease;-ineluding liquidity facilities;

SECTION 5. 16.76 (4) (e) of the statutes is amended to read.:

16.76 (4) (e) The department may grant thelesser a perfected security interest

in goedsleased property obtained orto be leased obtained under each 2 master lease.
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SECTION 5
The department shall record and preserve evidence of the security interest in its
offices at all times during which the master lease is in effect.

SECTION 6. 16.76 (4) (f) of the statutes is amended to read:

16.76 (4) (f) The department may appoint one or more fiscal agents for each
master lease. Each fiscal agent shall be an incorporated bank or trust company
authorized by the laws of the United States or of the state in which it is located to
do business as a banking or trust company. Seetions-16-705-and-16-75-do-not-apply
to-contracts for fiscal-agent-services: The department shall periodically require
competitive proposals, under procedures established by the department, for fiscal
agent services under this paragraph. There may be deposited with a fiscal agent, in
a special account for such purpose only, a sum estimated to be sufficient to enable the
fiscal agent to make all payments which will come due under the master lease not
more than 15 days after the date of deposit. The department may make such other
provisions respecting fiscal agents as it considers necessary or useful and may enter
into a contracl with any fiscal agent containing such terms, including compensation,
and conditions in regard to the fiscal agent as it considers necessary or useful.

SECTION 7. 16.76 (4) (g) of the statutes is created to read:

16.76 (4) (g) Sections 16.705 and 16.75 donot apply to agreements or ancillary
agreements under par. (c) or contracts for fiscal agent services under par. (f).

SECTION 8. 16.76 (4) (h) of the statutes is created to read:

16.76 (4) (h) A master lease may not be used to oblain a facility for use or
occupancy by the state or an agency or instrumentality of the state or to obtain an
internal improvement.

SECTION 9. 16.76 (4) (i) of the statutes is created to read:
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SECTION 9

16.76 (4) (i) A master lease may not provide that the right of the department
or any other agency to obtain property or services under the lease depends on
payments to be made by a municipality for property or services obtained by the
municipality under the lease unless the obligation of the municipality to make those
payments constitutes a general obligation.

SEcTION 10. 16.76 (4) (j) of the statutes is created to read:

16.76 (4) (j) If a master lease is used to finance payments to be made under an
energy conservation construction project as provided in s. 16.858 (2), payments
under the lease may not be conditioned upon any payment required to be made by
the contractor pursuant to an energy conservation audit.

SecTiON 11. 16.858 (2) of the statutes is rcnumbered 16.858 (2) (a) and
amended to read:

16.858 (2) (a) Any A contract under sub. (1) shall-require may provide for the
construction work to be financed by the state or by the contractor to-undertakethe
construetion work at its-own expense. The contract shall provide for the state to pay

a maximum stated amount, which shall include any financing costs incurred by the
contractor. The maximum stated amount may not exceed the minimum savings
determined under the audit to be realized by the state within the period specified in
the audit. The state shall make payments under the contract as the savings
identified in the audit are realized by the state, in the amounts actually realized, but

not to exceed the lesser of the maximum stated amount or the actual amount of the

savings realized by the state within the period specified in the audit. Lf the

department provides financing for construction work, the department may finance

any portion of the cost of the work under a master lease entered into as provided

under s. 16.76 (4). If the department provides financing for the construction work
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SEcTION 11
and the stated amount to be paid by the state under the contract is greater than the
amount of the savings realized by the state within the period specified in the audit
under sub. (1), the contract shall require the contractor to remit the difference to the

department.
(b) The department shall charge the cost of the payments made by the state to

the contractor to the applicable appropriation for fuel and utility costs at the
building, structure or facility where the work is performed in the amounts equivalent
to the savings that accrue to the state under that appropriation from expenditures
not made as a result of the construction work, as determined by the department in
accordance with the contract. The department may also charge its costs for
negotiation and, administration and financing of the contract to the same
appropriation.

SECTION 12. 16.858 (4) of the statutes is amended to read:

16.858 (4) No later than January 1 of each year, the secretary shall report to
the cochairpersons of the joint committee on finance identifying any construction
work for which the department has contracted under this section for which thestate
hae not-made it final payment has not been made as of the date of the preceding
report, together with the actual energy cost savings realized by the state as a result
ofthe contract to date, or the estimated energy cost savings to be realized by the state
if the total savings to be realized in the audit under sub. (1) have not yet been
realized, and the date on which the state made its final payment under the contract
or, if the final payment has not been made, the latest date on which the state is

obligated to make its final payment under the contract, and any amount that

remains payable to the state under the contract.
SECTION 13. 20.505 (1) (ip) of the statutes is created to read:
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SEcTION 13

20.505 (1) (ip) Master lease payments. All moneys received from municipalities
with respect to property or services obtained under master leases as provided in s.

16.76 (4), to be applied to make the payments required under the related master

leases.

#+«NOTE: This SECriON involves a change in an appropriation that must be
reflected in the revised schedule in s. 20.005, stats.

’SECTION 14. 409.302 (1) (i) of the statutes is renumbered 409.302 (3) (e) and
amended to read:

409.302 (3) (e) A securityinterestcreatedbya master lease entered into by the
state under s. 16.76 (4).

SECTION 15. 409.302 (3) (intro.) of the statutes is amended to read:

409.302 (8) (intro.) The filing provisions of this chapter are not necessary or
effective to perfect a security interest in property subject to any of the following:

SECTION 16. 409.302 (3) (a) to (c) of the statutes are amended to read:

409.302 (3) (a) A statute or treaty of the United States which provides for a
national or international registration or a national or international certificate of title
or which specifies a place of filing different from that specified in this chapter for
filing of the security interest;-er,

(b) The following vehicle title statutes: ss. 342.19, 342.20, 342.284 and 342.285;
but during any period in which collateral is inventory held for sale by a person who
is in the business of selling goods of that kind, the filing provisions of ss. 409.401 to
409.408 apply to a security interest in that collateral created by that pérsou as
debtor;er, |

(bm) The following boat title statutes: ss. 30.57, 30.572 and 30.573; but during

any period in which collateral is inventory held for sale by a person who is in the
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SECTION 16

business of selling goods of that kind, the filing provisions of ss. 409.401 to 409.408
apply to a security interest in that collateral created by that person as debtors-or,

(c) A certificate of title statute of another jurisdiction under the law of which
indication of a security interest on the certificate is required as a condition of
perfection (s. 409.103 (2));-ex.

SECTION 17. 409.313 (4) (e) of the statutes is created to read:

409.313 (4) (e) The security interest is created by a master lease entered into
by the state under s. 16.76 (4), the security interest is perfected under s. 16.76 (4) (e)
before the interest of the encumbrancer or owner is of record, the security interest
has priority over any conflicting interest of a predecessor in title of the encumbrancer
or owner and the debtor has an interest of record in the real estate.

(END)



