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CREATE s. 118.40 (2r)(h) Special Education Services

(1) PERSONNEL. To provide special education and related services specified in an
individual education program developed pursuant to the Individuals with
Disabilities Education Act, a school chartered under par (b) may employ or contract
for full-or part-time licensed teachers, licensed coordinators of speciel education,
licensed school social workers, licensed school psychologists, paraprofessionals,
licensed consulting teachers to work with any teacher of regular education
programs who has a child with a disability in a class and any other personnel
approved by the department.

(2) TRANSPORTATION, A school chartered under par (b) may provide or contract
for specialized or additional transpertation specified in an individual education
program for a child with disabilities who is enrolled in the school.

(3) PROGRAM AID. Upon determining that a school chartered under par (b) is in
compliance with the Individuals with Disabilities Education Act, the state
superintendent shall certify to the department of administration in favor of each
such school 83% of the amount expended by the school during the preceding year for
services specified in sub (1) and (2). The department of administration shall pay
such aid to the charter school from the appropriation under s. 20.255 (2) ).

Selaries of licensed school psychologists and licensed school social workers shall be
reimbursed at 51% without regard to whether they are employed in a program for
children with disabilities.

) W) OFFSETTING RECEIPTS. In any school year, any federal operational
revenues expended on costs aidable under this section shall be deducted from costs

*  ajdable under this section before aids are calculated under this section.

(5) DISTRIBUTION SCHEDULE. Each school chartered under par (b) that is
entitled to state aid under this section shall receive 15% of its total aid entitlement,
subject to projected proration under s. 115.882, in each month from November to
March and 25% of its total entitlement in June. Claims for aid provided under this
section shall be made on forms provided by the department. o
AMEND s. 115.882 Proration of state aid. If the appropriation under s. 20.255 (2)
() in any one year is insufficient to pay the full amount of aid under ss. 115.88, end /5" 1¢
118.255, and 118.40(2r)(h)(3), funds in the appropriations ghall be used first for the
purpose of 5. 115.88 (4) and any remaining funds shall be prorated among the

counties, school districts, achools chartered under s. 118.40 (2r) and cooperative
educational services agencies entitled thereto.



81,208,939 11:52 DOR STATE BUDGET OFFICE WI - 688 266 5648 | NO.928 D@3
“_IAK.~20'99(WED) 11:2) Wl DEPT OF PUB. INST. TEL:608 264 9328 P. 003

AMEND s. 20.255 (2)(b) Aids for special education. The amounts in the schedule
for the payment of aids for public and private echool pupils under ss. 116.88, US,47

118.40(2r) (h)(3) end 118.255.

[NOTE: The above draft is intended as assistance to DOA in the drafting of
statutory changes permitting payment of special education aid to charter schools -
created by non-MPS entities in the city of Milwaukee. At this time the draft itself is
not an official proposal of the DPI.

While tailored to very closely match the federal special education law (IDEA),
subch. V of ch. 115 does require that school districts meet some requirements in
addition to those imposed by federal law. If language making schools chartered by
the city of Milwaukee, Milwaukee area technical college and UW-M eligible for
state special education categorical aid is included in subch. V of ch. 115, those
charter schools would also have to meet all state requirements in addition to federal
requirements. Because the general intent behind charter schools is to permit
innovation and experimentation largely free from state regulation, it is believed
that specific language regarding eligibility for state special education categorical
aids should be added tn the charter school statute, rather than to subch. V of ¢h.
115, end that aid should be contingent upon compliance with IDEA, rather than
compliance with both state and federal special education law];

Prepared by Faye Stark, DPI
1-20-99
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115.88 State aid. (1) PERSONNEL. A school board, board of control of
a cooperative educational service agency or, upon authorization of the
county board, a county children with disabilities education board may
employ, and a charter school established under s, 118 40(2r) may —
employ or contract for, for a special education program. either full-or
part-time,....

s

(1m) PROGRAM AID (a) If, upon receipt of the plah under s.115.77 (4),

the state superintendent is satisfied that the special education program

has been maintained during the preceding school year in accordance

with law, o r. if. in the case of a cha rtg; school established g,nder 5,

118, 40 gtate superint ndent is t1sf' dth tthes
o 2s b d :

Act the state supenntendent shall cert:fy to the department of
administration in favor of each county, cooperative educational service
agency, and-school district and charter school maintaining such special
education program a sum equal to 63% of the amount expended by the
county, agency and school district or charter schogl during the .....The
department of administration shall pay such amounts to the county,
agency, aad school d1str1ct and charter school established under
5.118.40(2r)

(2) TRANSPORTATION AID. If upon receipt of the plan under s.
115.77 (4) the state superintendent is satisfied that the transportation
children with disabilities has been maintained during the preceding

year in accordance with the law, or if, in the case of a charter school
established ynder s, 118.40(2yx), the state superintendent is satisfied

that transportation of children wi isabilities has been maintained
dyring the preceding year in accordance with the Individyals wit.
Disabilities Act, the state superintendent shall certify to the
department of administration in favor of each county, cooperative
educational service agency, ex school district or charter school
established under 5.118.40(2r) transporting such pupils 63% of the

amount expended for such transportation......The department of
admimstration shall pay such amounts to the county, agency, e school
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district or charter school established under s, 118.40(2r) from the

appropriations under....

(8) DISTRIBUTION SCHEDULE Each county, cooperative educational

service agency, and school district and charter school established under

§.118.40(2r) entitled to aid under this section shall receive 15% of its
total aid entitlement in each month from November to March and 25%

of its total entitlement in June.

115.882 Proration of state aid. If the sum of the appropriations under s.
20.255 (2(b)....remaining funds shall be prorated among the counties,
school districts, and-cooperative educational service agencies and

charter schools established under s. 118, 40(2x) entitled therato.
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AN ACT|.g relating to: the budget.

Analysis by the Legislative Reference Bureau
(CQ@) EDUCATION

PRIMARY AND SECONDARY EDUCATION

Under cuyrent law, a school board, board of control of a cooperative educational
service agencyjor a county children with disabilities education board is eligible for
special education aid if the state superintendent of public instruction (state
superintendent) is satisfied that the special education program has been maintained
according to law. This aid is equal to a percentage of the amount expended on special
education costs in the preceding school year.

This bill provides that the operator of a charter school sponsored by the city of
Milwaukee, the University of Wisconsin—-Milwaukee and the Milwaukee Area
Technical College is eligible for special education aid if the operator operates a
special education program and the state superintendent is satisfied that the operator
has complied with federal special education law (the Individuals With Disabilities
In Education Act) as though the operator were a school board. This aid is equal to
a percentage of the estimated amount that the operator will expend on the special
education program in the current school year.

) y |
To MW‘W\% /7—6, (.30

A nn
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For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

History: 1997 a. 164.

SEcTION 1. 115.88 (1m) (am) of the statutes is created to read:

115.88 (1m) (am) 1. Except as provided in subd. 2., if the operator of al/charter
school established under s. 118.40 (2r){)perates a special education program and the
state superintendent is satisfied that the operator of thé charter school is complying
with tHelindivi i di Tthes-HTE 10 20 USC 1400 to 1491cgas
though the operator of the charter school were a local educational agency, as defined
ghder 2(')vi.TSC 1401 (15), the state supeﬁntenc%\eéit shall certify to the department of
administration in favor of the operator of (charter school a sum equal to 63% of the
amount that the operator of the charter school estimates it will expend during the
current school year for sa(iia;le‘smf l% part-time licensed teachers, licensed
coordinators of special education, licensed school social workers, licensed school
psychologists, paraprofessionals, licensed consulting teachers to work with any
teacher of regular education programs who has a child with a disability in a class and
any other personnel, as determined by the state superintendent.

9. Salaries of licensed school psychologists and licensed school social workers
shall be reimbursed at 51% without regard to whether they are employed in a
program for children with disabilities

SECTION 2. 115. SSAQM of the statutes is created to read:
<z 115.88 (ﬂﬁa&@ f the operator of a charter school established under s. 118.40
(2r) transports children with disabilities and the state superintendent is satisfied

N
that the operatdr of the charter school is complying \éwith W@dﬁ\u‘dﬁ\&lywth
L+S
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SECTION 2

ilitjes ucats 20 USC 1400 to 14910%as though !:he operator of th(e/

A
charter school were a local educational agency, as defined wﬂbh(20 USC 1401 (15),
the state superintendent shall certify to the department of administration in favor

Yt
of the operator of f( charter school a sum equal to 63% of the amount that the operator

L

5 of the charter school estimates it will expg(nd'during the current school year for
6 transportation under this M Su\osedﬂ o
7 SECTION 3. 115.88 (9) of the statutes is amended to read:
8 115.88 (9) DISTRIBUTION SCHEDULE. Each county, cooperative educational
9 service agency, operator of a charter school established under s. 118.40 52{! and
10 school district entitled to state aid under this section shall receive 15% of its total aid
11 entitlement in each month from November to March and 25% of its total entitlement
12 in June.
13 e T §4ECTION 4. 115.882 of the statutes is amended to read:
14 115.882 Proration of state aid. If the sum of the appropriations under s.

15 20.255 (2) (b) and (br) in any one year is insufficient to pay the full amount of aid
16 under ss. 115.88 and 118.255, funds in the appropriations shall be used first for the

17 purpose of s. 115.88 (4) and any remaining funds shall be prorated among the

v
18 counties, school districts, operators of charter schools established unders. 118.40 (2r)
19 and cooperative educational service agencies entitled thereto.

History: 1997 a. 164. _
20 (END)
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DRAFTER'S NOTE
FROM THE
LEGISLATIVE REFERENC

Januaty 26, 1999

-

TNSeRT - (#LRB =124 /1 )

t is possible that a Wisconsin court would find that this legislation is a “private or
local bill” which, under art. IV, sec. 18, of the Wisconsin Constitution, must be enacted
as a single—subject legislation. If so, this legislation cannot validly be enacted as part
of the biennial budget act, which clearly encompasses more than one subject.

The Wisconsin supreme court has created 2 tests to determine whether a bill is “pri-
vate or local”. One test applies to bills that are specific as to persons, places or things.
See Milwaukee Brewers Baseball Club v. Wisconsin Dept. of Health and Social Services.,
130 Wis. 2d 79 (1986). The other test applies to legislation that is general on its face
but applicable only to a particular class. See City of Brookfield v. Milwaukee Metropoli-
tan Sewerage District, 144 Wis. 2d 896 (1988), and Davis v. Grover, 166 Wis. 2d 501
(1992).

This legislation is general on its face but applicable only to a particular class (1st
class city school districts). Under the Brovkfield test, the legislation is unconstitu-
tional unless all of the following are true:

4 X. The classification is based upon substantial distinctions that
make one class really different from another.

b i\ The classification is germane to the purpose of the law.
¢.3 The class is open to additional members.

d, ZL The law applies equally to all members of the class.
e!

The characteristics of each class are so different from those of
the other classes that substantially different treatment is jus—
tified.

In regard to the first part of the test, note that the Brookfield court and the Doris
court both dealt with the classification of first class cities as opposed to other cities, but
disagreed on whether there are substantial distinctions between 2 classification of cit-
ies. Therefore, it is difficult to predict the potential for and outcome nf any court action
on this legislation. You may wish to consider introducing the legislation as a separate
biill,
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Brian:

1. T did not amend s. 115.88 (1) because charter schools are exempt from this
subsection so it did not make sense to permit them to do something that they are not
prohibited from doing.

2. As we have discussed, it would be best to require the charter schools to submit
something to DPI by a certain date to substantiate their claims for costs, especially
because the costs will be estimated. Also, if the charter schools underestimate or
overestimate the costs, how will DPI make any necessary adjustments?

3. 1 added the language “as though the operator of the charter school were a local
educational agency ... [under] 20 USC 1401 (15)” in s. 115.88 (1m) (am) and (2m)
because IDEA imposes the requirement to provide special education upon LEAs, which
are defined as school boards or other public authorities that are legally constituted
within a state to serve, control or direct public schools. It does not make sense, then,
to ask DPI to determine if an entity that is not required to comply with IDEA does in
fact comply with IDEA. If the bill includes DPT’s proposed language, there is no way
to predict how DPI will interpret IDEA so that it applies to the charter schools.

4. Ttis possible that a Wisconsin court would find that this legislation is a “private
or local bill” which, under art. IV, sec. 18, of the Wisconsin Constitution, must be
enacted as a single—subject legislation. If so, this legislation cannot validly be enacted
as part of the biennial budget act, which clearly encompasses more than one subject.

The Wisconsin supreme court has created 2 tests to determine whether a bill is
“private or local”. One test applies to bills that are specific as to persons, places or
things. See Milwaukee Brewers Baseball Club v. Wisconsin Dept. of Health and Social
Services, 130 Wis. 2d 79 (1986). The other test applies to legislation that is general on
its face but applicable only to a particular class. See City of Brookfield v. Milwaukee
Metropolitan Sewerage District, 144 Wis. 2d 896 (1988), and Davis v. Grover, 166 Wis.
2d 501 (1992).

This legislation is general on its face but applicable only to a particular class (1st
class city school districts). ~Under the Brookfield test, the legislation is
unconstitutional unless all of the following are true:

a. The classification is based upon substantial distinctions that make one class
really different from another.
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b. The classification is germane to the purpose of the law.
c. The class is open to additional members
d. The law applies equally to all members of the class.

e. The characteristics of each class are so different from those of the other classes
that substantially different treatment is justified.

In regard to the first part of the test, note that the Brookfield court and the Davis
court both dealt with the classification of first class cities as opposed to other cities, but
disagreed on whether there are substantial distinctions between 2 classification of
cities. Therefore, it is difficult to predict the potential for and outcome of any court
action on this legislation. You may wish to consider introducing the legislation as a
separate bill.

Madelon J. Lief
Legislative Attorney
267-7380
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Analysis by the Legislative Reference Bureau
EDUCATION

PRIMARY AND SECONDARY EDUCATION

Under current law, a school board, board of control of a cooperative educational
service agency (CESA) or a county children with disabilities education board is
eligible for special education aid if the state superintendent of public instruction
(state superintendent) is satisfied that the special education program has been
maintained according to law. This aid is equal to a percentage of the amount
expended on special education costs in the preceding school year.

This bill provides that the operator of a charter school sponsored by the city of
Milwaukee, the University of Wisconsin—-Milwaukee and the Milwaukee Area
Technical College is eligible for special education aid if the operator operates a
special education program and the state superintendent is satisfied that the operator
has complied with federal special education law (the Individuals With Disabilities

In Education Act) as though the operator were a school board. This-aicemsep: to
eostimated amon i nd~emthe-gpecial

a-pesgentage-of thees 1 that the-operator willexpe:
educatiors boclvealy The bl dweds the sh
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For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

1 SEcTION 1. 115.88 (1m) (am) of the statutes is creatqg ‘Eo read:

@ 115.88 (1m) (am);j% Ratepta Dot
3
4
5
6
7

—

Al the operator of a charter
school established underA s. 118.40 (2r) operates a special edﬁcation program and the
state superintendent is satisfied that the operator of the charter school is complying
with 20 USC 1400 to 14910 as though the operator of the charter school were a local
educational agency, as defined in 20 USC 1401 (15), the state superintendent shall
certify/ to the department of administration in favor of the operator of the charter

@ school a sum equal to 88Z%&f(the amount that the operator of the charter school

9 estimates it will expend during the current school year for salaries of full-time or
10 part-time licensed teachers, licensed coordinators of special education, licensed
11 school social “‘workers, licensed school psychologists, paraprofessionals, licensed
12 consulting teachers to work with any teacher of regular education programs who has
13 a child with a disability in a class and any other personnel, as determlned by the state

@ superintendent. Certbed coste unde e F "”LW b are eligibrc
/ﬁér rclmburSMavf iy m «.p,onlyonhﬁw\ e,

15 . i i school psyehblogists zafd Jicensed sel6o} social woykers
,- ’/’4"‘-
16 in a7
g;
17 A

SECTION 2. 115.88 (2m) of the statutes is created to read:
115.88 (2m) OTHER TRANSPORTATION AID. If the operator of a charter school
20 established under s. 118.40 (2r) transports children with disabilities and the state

superintendent is satlsﬁed that the operator of the chﬁ:rter school is complying with
(\c\ %K, J(\Aé e\ r;
5 ZﬂrL:S.CL)(é),

HK M”ﬁag b”‘”\&i Comoled = 11S- ??Tm)(a») This

Se Q”TM/FS/GF(LM bu\ hwe — 15CG 717 . 7T P e zfﬁ
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SECTION 2

1 20 USC 1400 to 14910 as though the operator of the charter school were a local
educational agency, as defined in 20 USC 1401 (15), the state superintendent shall
certify to the department of administration in favor of the operator of the charter
@ school a sum equal to @@=t the amount that the operator of the charter school

estimates it will expend during the current school year for transportation under this
T
costs o&gné/e +tr fQJMme Lronm e

subsection/< -9
stppated el GO )

ECTIOIVS 115.88 (9) of the statutes is amendée

115.88 (9) DISTRIBUTION SCHEDULE. Each county, cooperative educational
service agency, rator of a charter school lish. nder s. 118,40 (2r) and
school district entitled to state aid under this section shall receive 15% of its total aid
entitlement in each month from November to March and 25% of its total entitlement

in June.

A

S T oN 4., 115.882 of the statutes is amended to read:

of the approp ‘(_(if s-u1rder s.

: of state aid. If {hé

15 f) fie 0 pay /t/he full a nhount of a1d
16 g 1nopr1at1 /ryé/;hall be uséd ﬁrst fé’r the /
17 / : . (4) andny remamg fund /shall be pror ted mong th

counties, school districts, operators of charter

educational service agencies entitled

#ols established undgrs. 118.40(2
/
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R reconcidet sV

KAAHKIDTE ¢ Thos 5. ,
~ LRB-I734/1 aund
ez —1e<77 ).



STATE OF WISCONSIN —~ LEGISLATIVE REFERENCE BUREAU - LEGAL SECTION
(608-266-3561)

TRE- 329/, /4

P“l\} t’b‘(g.’

Tlus Avatt reemede’ LR7 - /857//W

L8 - 1724 )L . [ah | RR-IESS wq( LRR - /7‘Z.°-f

S b LA /am'/‘»nw fo oA Mlen I T MA
Lot ] | o

m I .




DRAFTER’'S NOTE LRB-1724/2dn
FROM THE MJL:kmg:jf
LEGISLATIVE REFERENCE BUREAU

February 2, 1999

This draft reconciles LRB—1859/1 and LRB-1724/1. Both LRB-1859 and LRB-1724
should continue to appear in the compiled bill.

Madelon J. Lief
Legislative Attorney
Phone: (608) 267-7380
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DOA....... Pahnke — Eligibility of MPS charter schools for special education aid

FoRr 1999-01 BUDGET — NoT READY FOR INTRODUCTION

AN ACT ..; relating to: the budget.

Analysis by the Legislative Reference Bureau
EDUCATION

PRIMARY AND SECONDARY EDUCATION

Under current law, a school board, board of control of a cooperative educational
service agency (CESA) or a county children with disabilities education board is
eligible for special education aid if Lthe state superintendent of public instruction
(state superintendent) is satisfied that the special education program has been
maintained according to law. This aid is equal to a percentage of the amount
expended on special education costs in the preceding school year.

This bill provides that the operator of a charter school sponsored by the city of
Milwaukee, the University of Wisconsin—Milwaukee and the Milwaukee Area
Technical College is eligible for special education aid if the operator operates a
special education program and the state superintendent is satisfied that the operator
has complied with federal special education law (the Individuals With Disabilities
In Education Act) as though the operator were a school board. The bill directs the
state superintendent to reimburse the operator fully in the current school year for
the costs of the special education program, subject to availability of funds.
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For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SEcTION 1. 115.88 (1m) (am) of the statutes is created to read:

115.88 (1m) (am) 1. If the operator of a charter school established under s.
118.40 (2r) operates a special education program and Lhe state superintendent is
satisfied that the operator of the charter school is complying with 20 USC 1400 to
14910 as though the operator of the charter school were a local educational agency,
as defined in 20 USC 1401 (15), the state superintendent shall certify to the
department of administration in favor of the operator of the charter school a sum
equal to the amount that the operator of the charter school estimates it will expend
during the current school year for salaries of full-time or part-time licensed
teachers, licensed coordinators of special education, licensed school social workers,
licensed school psychologists, paraprofessionals, licensed consulting teachers to
work with any teacher of regular education programs who has a child with a
disability in a class and any other personnel, as determined by the state
superintendent. Certified costs under this paragraph are eligible for reimbursement

from the appropriation under s. 20.255 (2) (b).

««++NOTE: This is reconciled s. 115.88 (1m) (am). This SECTION has been affected by
drafts with the following LRB numbers: LRB-1724/1 and LRB-1859/1.

SECTION 2. 115.88 (2m) of the statutes is created to read:

115.88 (2m) OTHER TRANSPORTATION AID. If the operator of a charter school
established under s. 118.40 (2r) transports children with disabilities and the state
superintendent is satisfied that the operator of the charter school is complying with

90 USC 1400 to 14910 as though the operator of the charter school were a local
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SECTION 2

educational agency, as defined in 20 USC 1401 (15), the state superintendent shall
certify to the department of administration in favor of the operator of the charter
school a sum equal to the amount that the operator of the charter school estimates
it will expend during the current school year for transportation under this subsection
as costs eligible for reimbursement from the appropriations under s. 20.255 (2) (b)

and (br).

++NOTE: This is reconciled s. 115.88 (2m). 'This SECTION has been affected by drafts
with the following LRB numbers: LRB-1724/1 and LRB-1859/1.

SEcTION 8. 115.88 (9) of the statutes is amended to read:

115.88 (9) DISTRIBUTION SCHEDULE. Each county, coopefative educational
service agency, operator of a charter school established under s. 118.40 (2r) and
school district entitled to state aid under this section shall receive 15% of its total aid
entitlement in each month from November to March and 25% of its total entitlement
in June.

(END)




