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Public Acc.ess te: 'Exposed 'Shom Below1t1e Ordlnary High-Water Mark of a Stream

Motion: : R A
Move 10 muhonzc the pubhu usc of r.he exposed land between the ordinary high-water mark

#ind the cdge of a: navu,able strcany; for- activitiess reldt 1ed Yo the recreational use of the stream by the
ublic. Specify th.n the publlu muSt.enwr tlm. areu lrom the stream, from a point of public access or
with the pernmslon of the owper. ¢ .
Prohibit the publ m lmm any oi the loﬂawmg 4ouvmes in the area between the ordinary high-

water mark and thc streams edg@) use -of any motol ized vehicle except in a manner allowed
under s. 30. 79(3),,» (b) piacu zmy pﬁmucnunt, stmqture oﬂ object; (c) cut or remove Lrees or woody
vegetation; (d) rerove di‘ damage soxl plams or{zmy object plueed by the owner, except for normal

wear and tear Cdust.d byt usc ot the zm.a ‘and (c) awrm;,ht camping.

Specify lhm; a prqperty owner is: nnt lmhle tqrv’-lhp death of, any injury to, or any death or
injury caused by a person u:.mg tl)e arga. bulow the ordmary high-water mark, excepl for decath or
injury caused by a: mahomus agt of: the a)wm.r or an emplq:ye or agent of the owner. Specify that the
public does not acquu‘c an eassmeﬁt' Y presc.nphon ag the result of any use of the arca between the
ordinary high-water mark‘andthe waler|

s edge. J‘rowdmth-u it is not trespass for the public lo use
the area below the ordmary lugh—wqter mmk of a_;navzgablc stream.

Specify that 111csc provmons '\pply 10 havngab £l sneams and does not apply t0: (a) navigable
lakes; (b) any dramag,e ditch, chansel, canal pr olh«.x m'tilﬁcnal stream that has no previous stream
history; (€) nnpoundments on; uavq,able alream [(d) @ navigable stream at any location where
there is no water ir, lhe slream. DR S

Specify that thcse pl:owsmns supel sede any 10cnt at%;thority (o prohibit or restrict public use nj(
the area below the urdlmry hlg,h-waier mark eow

“, 5, '~. "-.-
In addition, sPt.ufy that the publm hasﬁ acees to streams in the state through public roadway $

right-of-way. %“(.n O‘I- *, : " Q/@ﬁ,f.wﬁfg block yDOdwo. J«Tﬁ
SO IR <o Xasp JIZ\%.wWL G =g

Motion #408
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Note:

A draft of this motion was shared wijﬂ; Legislative Counc.ll swﬁ‘ who noted the following.

Atticle IX of the Wisconsin @stitg;gion~:gpec_i,ﬁgs.'tbat,';fhe state’s navigable waters “shall be
common highways and forever free”'to Wisconsin and ELS. ¢itizens. "without any tax, impost or

duty therefor.” This provision has begn interpreted to ‘mean;that these waters are held in trust by the
state for public use for commercial and recrgational purposgs. '

This public trust doctrine has been found by: Wisconsin courts:to ‘extend to the ordinary high-
water mark (the line along the shore wherg: the-wator leaves:some distinct mark). The private
property rights of riparian property owners génerally extend to;the. svater's edge, including exposed
lakebed or streambed down o the normal; fow-water‘mark; Public.and private rights to exposed
land between the high- and low-water mark s less:clear. However, in. Doemel v. Janiz (1923), the
Wisconsin Supreme Court held that most pnbliqiﬁijighgs'in;‘iga\{igaﬁliq'waters extend only up to the
water's edge, and that use of the ex_’;‘;;osed; lakégl_jloré;j?.“belgilw the ﬁjgl%watcr mark by a hiker is

trespass. T N :
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LFB......Kava — Public access to shoreline of streams
FOR 1999-01 BUDGET — NoT READY FOR INTRODUCTION
LFB AMENDMENT
TO 1999 ASSEMBLY BILL 133 AND 1999 SENATE BILL 45
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At the locations indicated, émend the bill as follows:

SECTION ??. 30.10 (4) (b) of the statutes is amended to read:

stream, as shown o ch original survey, is conclusively presumed to own to th
actual shoreljz@s unless it is first established in a suit in equity, srought by the U.S.
governfient for that purpose, that the government was in fact defrauded by such

survey. If the proper claims of adjacent owners of riparian lots of lands between
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History: 1977 c. 190, 272, 418; 198

History: 1993 a. 167.
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~339; 1991 a. 316.
SECTION ??. 33 (1) of the statutes is amende

30.133 (1) Beginning

o owner of riparian land that abuts a

navigable water may convey, t or by a similar conveyance, any riparian

right in the land

fiother person, except for ight to cross the land in order to

6ss to the navigable water. This right to cross thetand may not include the

right to place any structure or material in the navigable water.

%N 2% Sﬁd‘%lof the statutes is created to read:

PO |Use oflexposed shore areas along streams. (1) DEFINITIONS. In this
section: 194 rﬁ;@

(a) “Artificial ditch” means a ditch, channel, canal or other stream of water that
by Hhe

has never been consideredjto be a navigable stream.

(») “Exposed shore area” means the area of the bed of a navigable body of water

that is between thqgordin?ry high-water mark and the water’s edge.
c ]
& @

k’)atuy - uﬂai’wb
Wateyorohailrecreational activity” means a recreational activity that

requires a body of water and includes swimming, fishing and boating.

(2)AAUTH0RIZATION. Members of the public may use any exposed shore area of

a stream to engage in a ; recreational activity. STEeT

(3) RESTRICTIONS; MEMBERS OF PUBLIC. (a) In engaging in a water—related

recreational activity in the exposed shore area of a stream, a member of the public

may Slot do any of the following:

1. Use a motorized vehicle unless an exception under s. 30.29 (3) applies.
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on the exposed Shure aren
2. Place any @tructure or objeciZthat remains after the person leaves the

expoused shore area.

3. Cut or remove trees or woody vegetation.

4. Remove or damage soils or plants.

N

5. Remove or damage any objecthat was placed &Lthe exposed shore
area By the riparian owner.

6. Camp overnight.

7. Enter the exposed shore area except from the water in the stream, from a
point of public access on the stream or with the permission of the riparian owner.

(b) Paragraph (a) 4:/and 5:/ does not apply to removal or damage that is caused
by normal wear or tear or that is done with the permission of the riparian owner.

(c) Use of {exposed shore area of a stream by members of the public does not
grant the public an easement or other right to the exposed shore area that is greater
than the right granted to the public under this section.

(4) RESTRICTIONS; RIPARIAN OWNERS; OTHERS.A(a) No riparian owner may prohibit
a member of the public from using, as authorized under this section, an exposed shore
area of a stream.

(b) No riparian owner may charge a fee for the use, as authorized under this
section, of an exposed shore area of a stream.

(c) No person may obstruct a highway with the intention to impede or prohibit
access by the public to an exposed shore area of a stream.

(5) ExcepTioNs. The right granted to the public to engage in recreational
activities on an exposed shore area of a stream does not apply to any of the following:

(a) An exposed shore area of an impoundment on a stream.

(b) Any artificial ditch.
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@ (¢) Any location on a Cstream where there is no surface water flowing in the
; v
2 stream.b

3 (END)



DRAFTER’S NOTE LRBb0429/2dn
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1. This is a preliminary draft, subject to review by other drafters and further
redrafting. Language on conflicting local regulation, if it is determined to be necessary,
on trespass and on immunity from civil liability will be added to a later version.

2. Thaveincluded some prohibitions that apply to riparian landowners so th3 they,
as well as members of the public, are subject to the penalties under s. 30.298.Y OK?

3. Given the degree of involvement of Mark Patronsky in the preparation and
analysis of this motion, I recommend letting him review this draft.

4. As you are already aware, two constitutional issues are present in this draft: 1)
“Vhether the courts wquld permit this expansion of the public trust doctrine and 2)
whether riparian propgﬁﬂ%wnem are losing a property right that rises to the degree
of a “taking”. There are arguments to be made on both sides of these issues and it is
impossible to predict how a court would rule. Due to the amount of legal research that
has already been presented to at least some members of the ? mntélnlgéeﬁm\mr\*e' on
on these issues and due to time constraints in drafting for the committee, I Will not
prepare a legal analysis of these issues in this drafter’s note. However, i dfy member
of the committee dnygly wish to discuss these issues further with me, do not hesitate
to call.

5. I defined the types of recreational activities to be 1nclude52¢MMﬂWhen I
first read the motion, I did not realize how limited the public access was to Fewvtw
therefore, the language needs to be more specific. @I\Wmm;/are there any other
recreational activities besides the three I have listed that would require water and that

would be included » STE'T

? The only ones I could think of are bird—watchinégater birdgnd\myhunting o

water birds. Let’s discuss all of this.

Mary Gibson—Glass
Senior Legislative Attorney
Phone: (608) 267-3215
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June 1, 1999

1. This is a preliminary draft, subject to review by other drafters and further
redrafting. Language on conflicting local regulation, if it is determined to be necessary,
on trespass and on immunity from civil liability will be added to a later version.

2. I have included some prohibitions that apply to riparian landowners so that they,
as well as members of the public, are subject to the penalties under s. 30.298. OK?

3. Given the degree of involvement of Mark Patronsky in the preparation and
analysis of this motion, I recommend letting him review this draft.

4. Asyou are already aware, two constitutional issues are present in this draft: 1)
whether the courts would permit this expansion of the public trust doctrine and 2)
whether riparian properties owners are losing a property right that rises to the degree
of a “taking”. There are arguments to be made on both sides of these issues and it is
impossible to predict how a court would rule. Due to the amount of legal research that
has already been presented to at least some members of the joint committee on finance
on these issues and due to time constraints in drafting for the committee, I will not
prepare a legal analysis of these issues in this drafter’s note. However, if you or any
member of the committee wish to discuss these issues further with me, do not hesitate:
to call.

5. I defined the types of recreational activities to be included. When I first read the
motion, I did not realize how limited the public access was to be; therefore, the
language needs to be more specific. Are there any other recreational activities besides
the three I have listed that would require water and that would be included? The only
ones I could think of are bird—watching water birds and hunting water birds. Let’s
discuss all of this.

Mary Gibson—Glass
Senior Legislative Attorney
Phone: (608) 267-3215
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LFB.......Kava - Public access to shoreline of streams
FOR 1999-01 BUDGET — NOT READY FOR INTRODUCTION
- LFB AMENDMENT
TO 1999 ASSEMBLY BILL 133 AND 1999 SENATE BILL 45

1 At the locations indicated, amend the bill as follows:

2 1. Page 521, line 22: after that line insert:

3 “SECTION 793m. 30.134 of the statutes is created to read:

4 30.134 Use of exposed shore areas along streams. (1) DEFINITIONS. In this
5 section:

6 (a) “Artificial ditch” means a ditch, channel, canal or other stream of water that
7 has never been considered by the department to be a navigable stream.

8 (b) “Exposed shore area” means the area of the bed of a navigable body of water

is between the ordinary high-water mark and the water’s edge. s
L

4 r .
() @ & “Water-related recreatmnal activity” means a recreational activity, that

pequu;es a body of water! and includes swimming, fishing and boating.

Y
() I)M"mm+m OKW‘-/YU WL?>4O ol (QQ)
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(2) AUTHORIZATION. Members of the public may use any exposed shore area of
a stream to engage in a water—related recreational activity.

(3) RESTRICTIONS; MEMBERS OF PUBLIC. (a) In engaging in a water-related
recreational activity in the exposed shore area of a stream, a member of the public
may not do any of thc following:

1. Use a motorized vehicle unless an exception under s. 30.29 (3) applies.

2. Place any structure or object on the exposed shore area that remains after
the person leaves the exposed shore area.

3. Cut or remove trees or woody vegetation.

4. Remove or damage soils or plants.

5. Remove or damage any object that was placed on the exposed shore area by
the riparian.

6. Camp overnight.

7. Enter the exposed shore area except from the water in the stream, from a
point of public access on the stream or with the permission of the riparian .

(b) Paragraph (a) 4. and 5. does not apply to removal or damage that is caused
by normal wear or tear or that is done with the permission of the riparian

(c) Use of an exposed shore area of a stream by members of the public does not

grant t an easement or other right to the exposed shore area that is greater

than the right granted to the psli”b@lﬁlc under this section.

(4) RESTRICTIONS; RIPARIAN, @WNBRS; OTHERS. (a) No riparian @may prohibit
a member of the public from using, as authorized under this section, an exposed shore
area of a stream.

(b) No riparian may charge a fee for the use, as authorized under this

section, of an exposed shore area of a stream.
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(c) No person may obstruct a highway with the intention to impede or prohibit
access by the public to an exposed shore area of a stream.

(5) ExceptioNs. The right granted to the public to engage in recreational
activities on an exposed shore area of a stream does not apply to any of the following;

(@) An exposed shore area of an impoundment on a stream.

(b) Any artificial ditch.

(c) Any location on a stream where there is no surface water flowing in the
stream.”.

(END)
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DRAFTER’S NOTE LRBb0429/1dn
FROM THE MGG:wljkjf
LEGISLATIVE REFERENCE BUREAU

June 10, 1999

1. Regarding lessees of riparian lands: I spoke to Attorney Mike Lutz of DNR about
this issue. Although a riparian owner may not lease or otherwise convey just the
riparian rights that he or she enjoys as a riparian owner, he or she may lease the entire
property like any other piece of property. The lessee then steps into the shoes of the
owner and may exercise the owner’s riparian rights. Therefore, I have created the
definition of a “riparian” which includes a lessee. ‘

9. Bob Nelson has reviewed this draft and has determined that the recreational
immunity statute (s. 895.52) covers this proposal and thatl no additional drafting is

necessary.

3. Regarding conflicting local regulation: Marc Shovers and I have discussed this
issue. Under the public trust doctrine, the legislature administers the “trust” for the
benefit of the public. The only authority local units of government have over navigable
waters is the authority specifically granted by the legislature. See State v. Village of
Lake Delton, 93 Wis. 2d 78, 286 N.W.2d 622 (1979), Wisconsin Environmental Decade
Inc. v. DNR, 85 Wis. 2d 518, 271 N.W.2d 69 (1978). Therefore, a local unit of
government cannot regulate the use of the shoreline of a navigable water without such
authority and certainly cannot enact regulations that conflict with state statutes that

regulate riparian rights.

4. 1 have spoken to Mark Patronsky regarding the phrase “activities related to the
use of the stream”. He states that it is meant to be limited to recreational activities for
which a body of water is used and excludes merely hiking or picnicking along a stream.
I think, therefore, the definition of “water—related activity” works. However, I
recommend that you have Mark Patronsky review this definition and the rest of the
draft as well.

Mary Gibson—Glass
Senior Legislative Attorney
Phone: (608) 267-3215
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LFB....... Kava — Public access to shoreline of streams
FOR 1999-01 BUDGET — NOT READY FOR INTRODUCTION
LFB AMENDMENT

TO 1999 ASSEMBLY BILL 133 AND 1999 SENATE BILL 45

At the locations indicated, amend the bill as follows:

1. Page 521, line 22: after that line insert:
“SECTION '793m. 30.134 of the statutes is created to read:
30.134 Use of exposed shore areas along streams. (1) DEFINITIONS. Inthis

section:

(a) “Artificial ditch” means a ditch, channel canal or other stream of water that

NAKR, i PAASY }'w;wuﬂ GO o Qéwwd
hasg gen-considere ﬁtto@}rav@iﬁl&snﬂemr@

(b) “Exposed shore area” means the area of the bed of a navigable body of water
that is between the ordinary high—water mark and the water’s edge.

(c) “Highway” has the meaning given in s. 340.01 (22).
oL DI
lessee%f land that abuts a navigable body

e
A

&

(d) “Riparian” means the owner,

of water.
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(e) “Water—-related recreational activity” means a recreational activity that
requires a body of water and includes swimming, fishing and boaling.

(2) AUTHORIZATION. Members of the public may use any exposed shore area of

wk WL puraeny of e ypan
a stream(to engage in a water—related recreational activity.

(3) RESTRICTIONS; MEMBERS OF PUBLIC. (a) In engaglng in a Water—relagfi(ér
recreational activity in the exposed shore area of a stream,)a member of the gﬁthc
may not do any of the following: e |

- 1. Use a motorized Vehicleunless an exception under s. 30.29 (3) applies.

2. Place gﬂy structure or object on the exposed shore area that remains after
the person leaves the exposed shore area.

8. Cut or remove trees or woody vegetation.

4. Remove or damage soils or plants.

5. Remove or damage any object that was placed on the exposed shore area by

the riparian.

6. Camp overnight. W

7. Enter the exposed shore area except from the water in the stream, from a

point of public access on the stream or with the permission of the riparian.

(b) Paragraph (a) 4. and 5. does not apply to removal or damage that is caused

by normal wear or tear gz
Ec) Use of an exposed shore area of a stream by members of the public does not
grant an easement or other right to the exposed shore area that is greater than the

right granted to the public under this section.
(4) RESTRICTIONS; RIPARIANS; OTHERS. (2) No riparian may prohibit a member

of the public from using, as authorized under this section, an exposed shore area of

a stream.

‘. o
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(b) No riparian may charge a fee for the use, as authorized under this section,
of an exposed shore area of a stream.

(¢) No person may obstruct a highway with the intention to impede or prohibit
access by the public to an exposed shore area of a stream.

(5) Exceprrions. The righl granted to the public to engage in recreational
activities on an exposed shore area of a stream does not apply to any of the following:

(a) An exposed shore area of an impoundment on a stream.

(b) Any artificial ditch.

(c) Any location on a stream where there is no surface water flowing in the
stream.”.

2. Page 1358, line 14: after that line insert:

“SECTION 3190t. 943.13 (4m) (c) of the statutes is created to read:

943.13 (4m) (c) A person entering or remaining on any exposed shore area of
a stream as authorized under s. 30.134.”.

(END)
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LFB.:......Kava — Public access to shoreline of streams
FoR 1999-01 BUDGET — NOT READY FOR INTRODUCTION
LFB AMENDMENT

TO 1999 ASSEMBLY BILL 133 AND 1999 SENATE BILL 45

At the locations indicated, amend the bill as follows:

o

1. Page 521, line 22: after fhat line insert:

“SECTION 793m. 30.134 of the statutes is created to read:

30.134 Use of exposed shore areas along streams. (1) DEFINITIONS. In this
section:

(a) “Artificial dit_ch” means a ditch, channel, canal or other stream of water that
has no prior history as a stream.

(b) “Exposed shore area” means the area of the bed of a navigable body of water

W 0 3 O Ut B W N

that is between the ordinary high—water mark and the water’s edge.

(c) “Highway” has the meaning given in s. 340.01 (22).
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(d) “Riparian” means the owner, lessee or occupant of land that abuts a
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navigable body of water.
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(e) “Water—related recreational activity” means a recreational activity that
requires a body of watcr and includes swimming, fishing and boating.

(2) AUTHORIZATION. Members of the public may use any exposed shore area of
a stream without the permission of the riparian to engage in a water-related
recreational activity.

(8) RESTRICTIONS; MEMBERS OF PUBLIC. (a) In engaging in a water—related
recreational activity in the exposed shore area of a stream, as authorized under sub.
(2), a member of the public may not do any of the following:

1. Use a motorized vehicle unless an exception under s. 30.29 (3) applies.

2. Place a structure or object on the exposed shore area that remains after the
person leaves the exposed shore area.

3. Cut or remove trees or woody vegetation.

4. Remove or damage soils or plants.

5. Remove or damage any object that was placed on the exposed shore area by
the riparian.

6. Camp overnight.

7. Enter the exposed shore area except from the water in the stream, from a
point of public access on the stream or with the permission of the riparian.

(b) Paragraph (a) 4. and 5. does not apply to removal or damage that is caused
by normal wear or tear.

(¢) Use of an exposed shore area of a stream by members of the public does not

grant an easement or other right to the exposed shore area that is greater than the

right granted to the public under this section.
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(4) RESTRICTIONS; RIPARIANS; OTHERS. (a) No riparian may prohibit a member
of the public from using, as authorized under this section, an exposed shore area of
a stream.

(b) No riparian may charge a fee for the use, as authorized under this section,
of an exposed shore area of a stream.

(¢) No person may obstruct a highway with the intention to impede or prohibit
access by the public to an exposed shore area of a stream.

(3) ExceprioNs. The right granted to the public to engage in recreational
activities on an exposed shore area of a stream does not apply to any of the following:

(a) An exposed shore area of an impoundment on a stream.I

(b) Any artificial ditch.

(c) Any location on a stream where there is no surface water flowing in the

stream.”.

2. Page 1353, line 14: after that line insert:
“SECTION 3190t. 943.13 (4m) (c) of the statutes is created to read:
943.13 (4m) (c) A person entering or remaining on any exposed shore area of

a stream as authorized under s. 30.134.”.

(END)



