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Hcre qre the motimu frx;m yestcrday fm‘ di-afﬁng. You will probably have a few questivns afler you look
lhrough them. Here nre afew hous to bc awure of
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Motimx\mk' l!ruWnﬁelﬂs My LFB qollefgua will contact their LRB counterparts directly regarding
pasts BiC, sai you will nnly ubed % cnntem yqurself with A and H. Under A4(d), I talked with Bacry S
Ashenfelper otﬁen. Burke‘p ofﬂce. and lmwe a phone message in to Mark Thimke to ask what cross-reference he ’
felt was. needed. Othbrwhé, 1 nm m! sura at thu mément how (d) differs from what is in the bill. Under A.7, note
" that the qddlhdnal st\ldy wonldfnot mdudg WHEDA. Under A9, I will call you later, probably on Friday, to let
you lmow the spu:lﬁc ;hamges tq make inthe hnz.u{dous waste gencrator fee, 5. 289.67(2) for the hase rate and/or
per ton ,rpte. 'l'he hngmgé in; mti(m Hfi@ wmuvyhat broad. It should include a ew appropriation from the . .
cnvnronmemnl mnmgemenl.‘ uwbunt of the cnvirnnmental fund for the pilot program described there. '

Moﬁnn #948 i.and »:uyding han fnr Kemfhn. This motion gives Kenosha $3,000,000 off the top of the _
520,000,000 (miihble, for I’and ucycling Ipuns quever. if Kenusha and DNR and DOA do not enter into 8
ﬁnancui alslltnnce ngreen\ent by Jdne 30, 2(\0&). Kenosha would no longer have access to the funds and the
money swuld agqin bq ;vaitnble to the reguhhr ptogl."m-

Mohon l934. PCB puhlit meehng I wnll call you after 1 clarify whether the DNR agreement with EPA is
for wncentmﬂons over 50 ppm nr for equal to or onr 50 ppm. If the federal agreement is for over S0 ppm, then
Twill netd to Imve you dral’i Llus motmn as. "equal to orless than 50 ppm" instend of how it is worded.
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COMMERCE
SHARED REVENUE AND PROPERTY TAXATION
, GENERALFUNDTAX‘E‘.S

~' NATURAL Rascuaﬁs AIR, WASTE AND CONTAMINATED LAND

oy Brownfields Initiatives
" . [Papers #712 thru #716]
MOllOt'h )

}.

Move to make the fouowmg changes related to brownfields programs:

A DNR o Alr, Waste and Con(ammated Land

e ,I_

: Move to approw the Govetuors recommendations contained in Legislative Fiscal Bnrcau
papers #712 thwugh #7 16 ;md fucgislative Fiscal Bureau Summary pages 457 through 466 nems
#9,. 10 and 12 ihrough Zl with the followmg modxfxcauons

P ure Assmmem Grams LFB Paper #712. Adopt Alternative 2.b, 3.d and 3 e.

pmvxded in ’ZDDO-Oi)

24 Brawnﬁelds Staﬂ' LFB Paper #713. Adopt Altemative 2.c. (3.0PR hydrogeokbgnst

pdsmons) Provide: the 2. 0'SEG’ pmject positions under Altemnative 1 as permanent. In additlon.

provide: $291 600 SEG in 1999-00 and $351,000 SEG in 2000-01 with 6.0 SEG hydmgeolchat

positions: and prov:de '$97,200 PR in 1999-00 and $117,000 PR in 2000-01 with 2.0° PR W

‘,x
fon

hydrogeolognst posmons, This would provide a total of 13.0 hydrogeologist positions to DNR

/ 3 Lacal Governmem Lmbzlny Exemption. LFB Paper #714. Adopt Alternative 2

Vi4x Local Goyemment Cost Recovery. LFB Paper #715. Adopt Altemnative 2, In

PQGE

.":
)

.

(( Fu:ther. provtde $I 450 000, SEG m 1999-00 i a biennial appropriation (no funding woujc,l be ;

P

- JFC Af(ﬂ’aven( |
o | sleefaq, ' le~ai,

' Senalor Burké ‘
Repreeentatwe Duff

addmon. (a) s’pecxfy tha): the; local govemmcm may recover costs from the person from whom the :

local govemment acquxmd the propdrty if no responsible party is known or financially able to; pay '
for; all ora pomon of these costs;.(b) require that the person that last possessed the property before )

tha local govemmcnt acqmred the property to pay any, costs not recoverable from the persons; that
causcd the d:scharge of; he_haz:u-dous substance; Y{c) specify that local governments may: not
recover. attomeys fées;; and (d) clarify that a local government can not recover COSts ifi.the
responsnble person has reccwed g exemptxon from liability under the spills law from DNR. '}

L
! A
."I g

Moton#949 .. & 7 %o Puge |

: /5; Valumary Party Lmbzluy Exempnon LFB Paper #716. Adopt Altemativesz;. 2.a -
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'l..

through 2.¢. In addition, specify that: (a')ifé'dtem:ﬁtivég.‘ 2b: throughzegpply in situations where a
voluntary party seeks an excmption unider the inierim; liability, provisions (but not under a

voluntary party liability exemption that is.not a,[s‘,_'iintq;jm liability exemption); and (b) the deletion
of the authority of DNR to require the voluntary. party to -obtain insurasice fo cover the costs of the
cleanup would still allow DNR to regpire inisurarice undes. the ‘interim liability and natural
attenuation at groundwater standards exceedence liabjlity exemptions. -, :

J6.  Use of Narral Attenuatiar‘jfﬁ;@t Vc?jlénmg-gi-:y PartySues [LEB:Summary p. 464, #18)

In addition to approving the Goveror’s recommendation: (a) allow the certificates of
completion to be used for groundwater contamination "originating from" jn addition to "on" the
property: and (b) provide that if DNR requires:a voluntary- party: who qbtains a certificate of

completion under the natural attenuation:provision ta obtain insurance,. the only party named as
the insured is the state, not the voluntary party and the state. -~

v

v, Study of Potential Source.fé:'bf Fu@ing}f’qr Furure Clcanup Costs. [LFB Summary

p. 466, #21] In addition to approving-the Goverrior's: recomméndatioi, direct DNR, DOA,

feerd™ Commerce, DOR) DOT s WHERA to-submit an anniial consolidased:report on June 30 of

andt®* each year to the Joint Committee on Fitiance ‘and the approptiaté. standing committees of the

»

Legislature that evaluates the effectiveness:of the:state’s brownfields initiatives.

8.  Vehicle Environmental Impact Fee: Repeal. the Juné- 30, 2001 sunset on the $5
per vehicle environmental impact fee. In:addition, increase the fee fron $5 to $6 on the first day
of the second month after the effective dateof the biil:- This would genérate additional revenues
of approximately $800,000 in 1999-00 and $1,400,000:in 200001, which would be deposited in
the environmental management account of the environmental fund..". . - f

1/9. Hazardous WasigaGGenerator Fee:: , Increase: the: amoyint: of ithe hazardous waste
gonerator fee ($125 base fee plus $12 per ton of hazdrdous wsté) by an amount necessary o
generate reventies of $250,000 annually, effective.with:the, fees assessed in May, 2000. The fees
are deposited in the environmental management.account of the ¢nvironmental fund.

O

x;\lO. Local Government Negotiation and Cast Recovery: Pricess. Direct DNR to
submit proposed statutory changes to the ‘Legislature:fo later'than' January 1, 2001, that make
the local government negotiation and cost;fécovery process more efficient and clear, as follows:
(a) develop a more cfficient method of providing noticé to: all; partics;; (b) clarify liability
provisions; (c) clarify sections related to identification. of resporisible parties; (d) provide local
governments with a clear way to handle information discoveredlate:in; the; process; (¢) require
that involved parties be required to state the basis. of their objection, and the allocation of costs
before seeking umpire review; (f) cull the list of potential umpires 5o it,contains environmental

experts; and (g) give partles a specific time frarme fo. make comumients.on:the remedy.

J 11 Area-Widé Environmental C?:,:Ixraqléxiz;i;{pn;i.:_Ero{idc $501)008EG annually from
the environmental management account of the erivironmental fund. and direct DNR to create a

bibliography of available informatian on aE.g’ieogrgﬁhiq::k:msi?;‘th@,f:idq;:\:ftif‘i"i',s all sources of general

[

Motion #949 .‘Page2 [ o
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,."7' t\nd site specific groundwater information. Direct DNR to mclude physxcal and chcrmt:al

groundwater and soil data in existing geographic mformatmn systemq

. . . itigral $800 ODO SEG i'n"'1999-l)0 and
:"$’,l 400,000 SEG in 2000-01 for the xtsttng brownfields gfant prqgramt (Revenue ‘would be
“ptovided from the $1 per vehicle incredge in the vehicle ¢ wttmmental lmpact fee; ) In. addttion,
by make the following changes to the currant Commerce rownfields grant: program (aj réquue

Cbmmerce to award one-half of the annval brownfields grant funding for. projects,: such 1s

re scoréd without’ consldering the number of: ]Obs

ct’eated by the project; (b) authorize Commer to/award graiit ﬂmdmg far. p:ogects thnt address
. 'arFa-WIde groundwater contamination; (c) requy e grant applicants:! to document that. they were
3f1'- unable to secure funding that wggsufficient to/stpport the project from another squrce; and (d)
: sppctfy that grant recipients could be awarded thestate grants.or loans if they Were elrgtble,

! Y ': % 2. Community Development Block Gran Program Dnect the Department of
Commetce to expand the CDBG - Blight Elimination d Bmwnﬁelds Remedtatton progmm to
fu%ul redevelopment planning and projegts that have a tax¥ ble value end use. P

,: i L e
x;,C.; Wisconsin Housing and Em%omic Development Aut g;-ity R R S

'n-

'.l.‘ff . 1. WHEDA Loan Guayantees. [LFB-Paper #1036] _'addmon t9 adopnng Altemative
A l . eliminate the brownfields loan guarantee program and.’ trect WHEDA to. transfcr the
i erpammg $2,000,000 for. th¢’ program from the Wisconsin de 'Iopment teserve fund to the
.emgtronmental fund. \ P

;! 1 i I»"

D.i  Department of Transportation

A

v L DOT Brownfields Funds. Require the Depanment of T""‘_ Portatwn o market, the
follpwmg programs to/ensure optimum utilization to assist the cleanup\and 1edevelopment, of
bro}vnﬁeld propertiesy (a) local transportation facility improvement assistance; (b) trsnsponatton
* ¢nhancements; (c) ansportatxon facilities economic assnstanee and de._elopment and (d)
{ tgan;spottation infrast o,

emedmuon Tax Credits. Delete the tequtrement that 25% of deVeiopmem
i ioné tax credit$ claimed must be based on creating or retaining’ full time jobs- fo t_ieVelopment*
. zone environmental remediation tax credits claimed in development agd enterprise’ evelopment
w zon is, Provjde that environmental remedidtion tax credits’ claimed i devekpmcnt and

.. , | ;‘A
1 Ko General F

L enterpnse deyelopment zones would not have to be based on acnvmes that created of. caused to:
iy qreate jobs. | : : B
AR i ' R B ~
‘i Motion #949 Page 3 ’
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Tradewell, Becky

From: Bonderud, Kendra

Sent: Friday, May 28, 1999 5:08 PM

To: Tradewell, Becky

Subject: Draft for hazardous waste generator fee
Becky -

The numbers | would like you to use when you draft the section of motion #949 related to the hazardous waste generator
fee are:

Base fee increase from $125 to $210
Per ton fee increase from $12 to $20
Maximum fee increase from $10,000 to $17,000

Thanks.

If you have any drafting questions over the weekend, | will probably not be in on Saturday, but probably will be in Sunday
and Monday.

Kendra Bonderud

Legislative Fiscal Bureau

(608) 266-3847

Kendra.Bonderud @legis.state.wi.us



Legislative Fiscal Bureau ,
One East Main, Suite 301 » Madison, WI 53703 » (608) 266-3847 » Fax: (608)267-6873

May 26, 1999 Joint Commiittee on Finance Paper #714

Brownfields -- Local Government Liability Exemption
N . (DNR -- Air, Waste and Contaminated Land)

[LFB 1999-01 Budget Summary: Page 460, #14(h))

CURRENT LAW

A local government is not liable for cleanup under the hazardous substances spills law if
the local government acquired the property in certain ways.

GOVERNOR

Exempt a local government from the following requirements for property acquired under
the local government liability exemption: (1) licensing requirements for the treatment, storage
and disposal of hazardous waste on the property; (2) closure and long-term care plan
requircments for unlicensed hazardous waste facilities; and (3) requirements to take corrective
action to protect human health or the environment from any spill, leak or other release into the
environment of a hazardous substance at a facility that stores, treats or disposes of hazardous
waste. ‘ -

‘The exemption from the hazardous waste statutes would be available only if the
following occur at any time before or after the date of acquisition: (1) an environmental
" investigation of the property is conducted that is approved by DNR and that identifies any
hazardous waste discharges that occurred on the property; (2) the hazardous waste discharges
identified by the investigation are cleaned up by restoring the environment and minimizing the
harmful effects from the discharges in accordance with DNR rules and any contract entered into
under thosc rules; (3) the local government obtains certification from DNR that the property has
been satisfactorily restored and that the harmful effects from the discharges have been
minimized: (4) the local government maintains and monitors the property as required by DNR;
(5) the local government does not engage in activitics that are inconsistent with the maintenance
of the property; (6) the local government has not obtained the DNR certification by fraudulent

Natura! Resources -- Air, Waste and Contaminated Land (Paper #714) i Page 1



methods; and (7) the local government did not cause the discharge of any hazaxdous waste
identified on the property.

The exemption from hazardous waste statutes would not apply to: (1) a new hazardous
waste treatment, storage or disposal facility that first begins operation after the date of
acquisition by the local government; (2) a licensed hazardous waste treatment, storage or
disposal facility that operated on the property before the date of acquisition of the property by the
local government and which continues to operate after the date of acquisition by the local
government; and (3) any hazardous waste disposal facility that has been issued a license for a
period of long-term care following closure of the facility. '

DISCUSSION POINTS

1. The budget provision incorporates the December, 1998, report recommendations of the
Brownfields Study Group, a group of state agency, local government, industry and environmental
interests convened by DNR in accordance with the 1997-99 biennial budget act to study
brownfields issues. The Study Group believes that the exemption would assist some local
governments that want to acquire brownfields that may be subject to state or federal hazardous
waste regulations.

2. An April 27, 1999, letter from the Brownfields Study Group to the Joint Committee
" on Finance recommended that two changes be made to the provision to maintain equivalency with
federal Resource Conservation and Recovery Act and U.S. Environmental Protection Agency
regulations. Some DNR staff have indicated that the change may be necessary to conform with
federal requirements. The recommended changes are to: (a) require the local government to obtain

"approval” instead of "certification” from DNR that the property has been cleaned up: and (b)
provide the liability exemption with respect to "hazardous waste discharges” instead of "hazardous
waste" on the property.

ALTERNATIVES TO BILL

1. Approve the Governor’s recommendation to exempt local governments from certain
hazardous waste statutory requirements if certain investigation and cleanup activities occur.

2. Approve the Govemor’s recommendation as modified to: (a) require the local
government to obtain "approval” instead of "certification” from DNR that the property has been
cleaned up; and (b) provide the liability exemption with respect to "hazardous waste. discharges”
instead of "hazardous waste” on the property.

3. Maintain current law.

Prepared by: Kendra Bonderud

Page 2 Natural Resources -- Air, Waste and Contaminated Land (Paper #714)



Legislative Fiscal Bureau
One East Main, Suite 301 » Madison, WI 53703 » (608) 266-3847 « Fax: (608) 267-6873

May 26, 1999 Joint Committee on Finance Paper #715

Brownfields -- Local Government Cost Recdvery
(DNR -- Air, Waste and Contaminated Land)

[LEB 1999-01 Budget Summary: Page 461, #15)

CURRENT LAW

Persons who possess or control a hazardous substance that is discharged or who cause the
discharge of a hazardous substance are required to restore the environment to the extent
practicable and to minimize the harmful effects of the discharge on the environment, unless the
person is exempt under one of several liability exemptions. Local governments are authorized to
negotiate with parties responsible for environmental pollution to share the costs of remedial -
action on environmentally contaminated land owned by the local government.

GOVERNOR

Authorize a local government to take action to recover costs it incurs in cleaning up a
property on which a hazardous substance has been discharged if the local government acquired
the property in one of several ways provided for under the local government liability exemption
provisions, such as through tax delinquency proceedings and condemnation. R

Responsible Person. The local government would be authorized to recover the costs
from a responsible person who possessed or controlled the hazardous substance at the time that
the local government acquired the property or from a person who caused the discharge of the
hazardous substance. A local government could not recover costs if the responsible person
qualifies for an exemption under one of the following exemptions from liability under the spills
law: (a) a local government; (b) off-site discharges; (c) a voluntary party; (d) a narrowly defined
closed landfill acquired by a municipality: (¢) a person who conducts an investigation; and (f) a
lender.

Natural Resources -- Air, Waste and Contaminated Land (Paper #715) Page 1



Recoverable Costs. The local government could recover the following reasonable and

necessary costs that it incurs for all of the following: (a) investigating environmental
contamination on the property and planning remedial activities; (b) conducting remedial
activities to restore the property for its intended future use; (c) administering the investigation or
remedial activities; and (d) bringing the cost recovery action, including costs, disbursements,
engineering fees and reasonable attorney fees. Recoverable costs would be reduced by the fair
market value of the property after completion of the remedial activities. Recoverable costs
would not be reduced by the amount of any state or federal moneys received by the local
government. ’

Repayment of State Assistance. If a local government that recovers costs received any
state funds for (a), (b).or (c) above, other than funds received under the state-funded response
programs under the hazardous substances spills and environmental repair statute, the local
government would be required to reimburse the state an amount that is the same proportion to the
total recovered costs as the amount received from the state is to the total recoverable costs, as

, adjusted under the fair market value provision. ~Any reimbursements to the state would be
deposited in the general fund.

Exception. A local government could not recover costs for remedial activities conducted
on all or part of the property after DNR, Commerce or DATCP indicated that no further remedial
activities are necessary on the property or portion of the property for that discharge.

 Time Limit. A cost recovery action by the local government would have to be started
within six years after the date that the local government conipletes the remedial activities.

DISCUSSION POINTS

1. The budget provision incorporates the December, 1998, recommendations of the
Brownfields Study Group, a group of state agency, local government, industry and environmental
interests convened by DNR in accordance with the 1997-99 biennial budget act to study
brownfields issues. However, the Study Group report included the objections of some members of
the Study Group who did not represent municipalities. - These members opposed creating a cause of
action available only to municipalities. :

2. The bill would provide local governments with an additional tool to recover monies
spent on investigating and remediating brownfields properties. Local governments could use the
cost recovery procedures instead of or in addition to, the existing negotiation and cost recovery
procedures, under which local governments and parties responsible for environmental pollution
would share in the costs of remedial action on environmentally contaminated land owned by the
local government.

3. Local governments could use the cost recovery procedures to recover any of its
remedial action costs from one or more responsible parties. The local government would not be
required to apportion costs among responsible parties as is required in the negotiation and cost

Page2 . Natural Resources -- Air, Waste and Contaminated Land (Paper #715)



recovery program. An alternative to the bill would be to specify that the local government could not
recover costs from a responsible party in excess of the responsible party’s proportion of the
environmental pollution at the site. :

4. An April 27, 1999, letter from the non-state agency members of the Brownfields
Study Group to the Joint Committee on Finance indicated that there continues to be disagreement
among Study Group members about the local government cost recovery provision in the bill, and
that members are working to reach agreements on potential changes. An alternative would be to
remove the provision from the bill and resolve the policy differences in future legislation.

ALTERNATIVES TO BILL

1. Approve the Governor’s recommendation to: (a) authorize a local government to
take action to recover costs it incurs in cleaning up a property on which a hazardous substance has
been discharged under specified circumstances; (b) authorize a local government to recover the
costs from the responsible person; (c) authorize a local government to recover specified reasonable
and necessary costs for specific investigation and cleanup activities; (d) require the local
government to reimburse the state if it recovers costs received from state programs other than state-
funded response programs; (e) prohibit a local government from recovering costs for remedial
activities conducted after DNR, Commerce or DATCP indicate that no further remedial activities
are necessary on the property; and (f) require any cost recovery action by the local government to be
started within six years after the local government completes the remedial activities.

Approve the Governor’s recommendation and, in addition, specify that the local
government could not recover costs from a responsible party in excess of the responsible party’s
proportion of the environmental pollution at the site.

3. Maintain current law.

Prepared by: Kendra Bonderud

Natural Resources -- Air, Waste and Contaminated Land (Paper #715) Page 3



Legislative Fiscal Bureau |
One East Main, Suite 301 » Madison, W1 53703 » (608) 266-3847 » Fax: (608) 267-6873

May 26, 1999 ' Joint Committee on Finance . Paper #716

Brownfields -- Voluntary Party Liability Exemption
(DNR -- Air, Waste and Contaminated Land)

[LFB 1999-01 Budget Summary: Page 462, #16]

CURRENT LAW

A voluntary party is defined as any person who did not intentionally or recklessly cause
the release of a hazardous substance on a property. A voluntary party is exempt from liability
under the hazardous substances spills law and certain hazardous substance discharge and solid
and hazardous waste statutory requirements if: (a) an environmental investigation of the property
is conducted and DNR approves it; (b) the property is cleaned up by restoring the environment
and minimizing the harmful effects from a release of a hazardous substance in accordance with
DNR rules and any contract entered into under those rules; (c) the voluntary party obtains
certification from DNR that the property has been satisfactorily restored and that the harmful
effects from a release of a hazardous substance have been minimized; (d) the voluntary party
maintains and monitors the property as required by DNR; (€) the voluntary party does not engage
in activities that are inconsistent with the maintenance of the property; and (f) the voluntary party
‘has not obtained the DNR certification by fraudulent methods.

GOVERNOR

a. Specify that the voluntary party exemption from the spills law applies only to the
release of a hazardous substance which occurred prior to the date that the environmental
investigation of the property was approved by DNR. Currently, the exemptions apply to all
hazardous substances on the property, regardless of whether the hazardous substances were
released before or after the requirements are met.

b. Change the definition of "voluntary party” to mean a person who submits an
application to obtain a voluntary party cxcmption and who pays the required fees to offset DNR

Natural Resources -- Air, Waste and Contaminated Land (Paper #716) Page |



costs for providing the voluntary party exemption certification and delete the gurrent definition
of a person who did not intentionally or recklessly cause the release of a hazardous substance.

c. Add, as a condition a voluntary party must meet to obtain the current exemption
from solid and hazardous waste statutes, that if DNR requires, the voluntary party must obtain
insurance to cover the costs of cleanup, in case it is discovered, after DNR issues a certification
of completion of cleanup, that the cleanup fails to fully restore the environment or minimize the
harmful effects from a discharge, or that the hazardous substance that is the subject of the
cleanup is more extensive than known before DNR issues the certificate of completion, and that
the insurance complies with DNR rules and names the voluntary party and the state as insureds.

d. Provide interim liability protections by exempting a voluntary party from the
same solid and hazardous waste statutes as under the voluntary party liability exemption with
respect to certain additional hazardous substances discharges discovered after the environmental
investigation is approved under certain situations. To be exempt, all of the following would have
to apply: (1) an initial environmental investigation of ‘the property is conducted and approved by
DNR; (2) if required by DNR, the voluntary party enters into an agreement with DNR under
which the voluntary party agrees to conduct a cleanup approved by DNR; (3) the voluntary party
obtains insurance to cover the cost of a cleanup of hazardous substance discharges that occurred
before DNR approved the investigation and that are discovered while conducting the cleanup, the
insurance complies with DNR rules and the insurance names the voluntary party and the state as
insureds; (4) a hazardous substance discharge that occurred before the investigation is completed
is discovered after the investigation is approved and before the cleanup is completed: and (5) a
second environmental investigation of the property is conducted and is approved by DNR.

e. If DNR requires a voluntary party to obtain insurance, DNR would first have to
promulgate rules with which the insurance must comply. The insurance would have to name the
voluntary party and the state as insureds. The Department. would be authorized to contract with
an insurer to provide the required insurance and could rcquire voluntary paﬁies to obtain
coverage under the contract.

f. Delete the authority of DNR to issue prospective: purchaser assurance letters
certifying that a prospective purchaser is entitled to voluntary party exemption.

DISCUSSION POINTS

1. The provision of the bill incorporates many of the December, 1998,
recommendations of the Brownfields Study Group, a group of state agency, local government,
industry and environmental interests convened by DNR in accordance with the 1997-99 biennial
budget act to study brownfields issues.

2. The current definition of a voluntary party as someone who did not "recklessly or

intentionally” cause the contamination may discourage some property owners from participating in
the voluntary party process, because they may have concerns that DNR might determine that they
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were "reckless or intentional” in discharging hazardous substances (and therefore, ineligible to be a
voluntary party). The Study Group recommended the proposed definition in order to provide a
much broader definition so that anyone who pays the fees, and cleans up the property would be
eligible for a voluntary party liability exemption.

3. Under current law and the bill, a voluntary party would be exempt from future
liability to cleanup the contamination after DNR certifies that the cleanup is complete. The bill
would allow DNR to require a voluntary party to obtain insurance to cover the costs of additional
cleanup in the event it is discovered after DNR issues a certification of completion of cleanup, that
the cleanup was not complete. It could be argued that the insurance would protect the taxpayers of
the state who would have to fund the cleanup if DNR determines that contamination is harmful
enough to require state resources. It could also be argued that an additional insurance requirement
reduces the value to the property owner of a state certification of completion. The insurance was
not a recommendation of the Brownfields Study Group, and an April 27, 1999, letter from the non-
agency members of the Brownfields Study Group to the Joint Committee on Finance, recommended
that the provision be removed from the bill. \

4. The Brownfields Study Group had recommended that interim liability protection be
created to provide liability protection for contamination not discovered in the approved site
investigation but discovered before the remediation is completed. The interim liability provisions
are summarized as item (d) under the Governor’s recommendation. In its April 27, 1999, letter to
the Committee, the Study Group recommended the following changes to the interim liability
provision: (a) delete the requirement that a second environmental investigation be conducted and
approved by DNR before the voluntary party could receive interim liability protection; (b) specify
that if DNR requires the voluntary party to enter into an agreement with the Department, the
voluntary party must complete the agreed upon cleanup activities approved by DNR, in addition to
agreeing to conduct a cleanup; (c) require that the environmental investigation of the property also
include an investigation of any hazardous substance discharges that have originated on or from the
property: and (d) specify that when a voluntary party seeking an interim liability exemption obtains
insurance to cover the costs of cleanup of contamination discovered while conducting the cleanup,
that DNR would be allowed to contract with an insurer to provide insurance.

5. The requirement for a second environmental investigation to be conducted in order
to obtain an interim liability exemption was included in the bill to provide some additional
assurance to the state that the property had been completely investigated before the voluntary party
could obtain an exemption from liability for the hazardous substance discharge. The effect of the
Brownfields Study Group recommendations would be to exempt a voluntary party from liability
under certain solid and hazardous waste statutes for any contamination from a hazardous substance
discharge that occurred before the investigation is completed but is discovered after the
investigation is approved and before the cleanup is completed. While it is not known how often
past contamination is discovered after the investigation is completed and during the course of the
cleanup activities, DNR staff indicate it is not a rare occurrence. If additional contamination is
discovered during the cleanup. the voluntary party would not be liable for cleanup costs. If a
cleanup were to occur, it could potentially be accomplished by use of the insurance required of the
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voluntary party, or by the statc-funded cleanup appropriation from the environmental fund.

6. DNR indicated in the December, 1998, Brownfields Study Group report that making
determinations under the current "reckless or intentional” eligibility criteria has resulted in increased
workload for DNR staff. The Department also commented that under the proposed broader
definition, it would need three hydrogeologists to review additional liability exemption requests.
DNR also indicated that it would require five additional staff to implement the interim liability
provisions. The Department did not include a request for additional staff for these purposes in its
biennial budget request and has not recommended changes to the bill. Any increase, in voluntary
party requests under the broader definition would generate additional program revenue fees for
remediated property programs, which would offset the costs of DNR staff. The Department could
seck additional program revenue staffing through separate legislation or a s. 16.505 passive review

_request to the Joint Committee on Finance if backlogs develop.

ALTERNATIVES

1. Approve the Governor’s recommendation to: (a) specify that the voluntary party
exemption from the spills law applies only to the release of a hazardous substance which
occurred prior to the date that the environmental investigation of the property was approved by
DNR; (b) change the definition of "voluntary party” to mcan a person who submits an
application to obtain a voluntary party exemption and who pays the required fees to offset DNR
costs for providing the voluntary party exemption certification; (c) add, as a condition a
voluntary party must meet to obtain the current exemption from solid and hazardous waste
statutes, that if DNR requires, the voluntary party must obtain insurance to cover the costs of
cleanup, in case it is discovered, after DNR issues a certification of completion of cleanup, that
the cleanup fails to fully restore the environment or minimize the harmful effects from a
discharge, or that the hazardous substance that is the subject of the cleanup is more extensive
than known before DNR issues the certificate of completion. and that the insurance complies
with DNR rules and names the voluntary party and the state as insureds; (d) exempt a voluntary
party from the same solid and hazardous waste statutes as under the voluntary party liability
exemption with respect to certain additional hazardous substances discharges discovered after
the environmental investigation is approved under certain situations; (e) require DNR to
promulgate rules if it requires a voluntary party to obtain insurance, and require the insurance to
name the voluntary party and the state as insureds; (f) authorize DNR to contract with an insurer
to provide the required insurance and to require voluntary parties to obtain coverage under the
contract; and (g) delete the authority of DNR to-issue prospective purchaser assurance letters
certifying that a prospective purchaser is entitled to voluntary party exemption.

2. Approve the Governor's recommendation as modified in one or more of the
following ways:
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@ Delete the addition of the authority of DNR to require the voluntary party to
obtain insurance to cover the costs of cleanup, the requirement that DNR promulgate rules to

provide the insurance and the authority for DNR to contract with an insurer to provide insurance.

i
v b. Delete the requirement that a second environmental investigation be conducted
and approved by DNR before the voluntary party could receive interim liability protection.

V/ Require that if DNR requires the voluntary party to enter into an agreement with
the Department, the voluntary party must complete the agreed upon cleanup activities approved
by DNR, in addition to agrecing to conduct a clcanup.

/7

@ Require that the environmental investigation of the property also include an
investigation of any hazardous substance discharges that have originatcd on or from the property.

: ? Specify that when a voluntary party seeking an interim liability exemption obtains
insurance to cover the costs of cleanup of contamination discovered while conducting the

cleanup, that DNR would be allowed to contract with an insurer to provide insurance.

- 3. Maintain current law.

Prepared by: Kendra Bonderud
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DRAFTER’S NOTE LRBb0437/1dn
FROM THE RCT:cmh:jf
LEGISLATIVE REFERENCE BUREAU

June 4, 1999

Kendra Bonderud:

This is a first crack at the big brownfields draft. It is intended to include all of part
A of motion #949 except point 1, which Ivy is drafting, and point 8, which Paul is
drafting. SR

The draft does not include any language for point 4 (d).

Regarding point 6, the Brownfields Study Group recommended changes to p. 1175,
lines 1 and 3. Should I add those changes to this draft? Point 6 said to have only the
state named as the insured. Should that change also be made for interim liability?

On point 10, I wasn’t sure what was meant by “cull the list of potential umpires”.
See the language in par. (f) of the first nonstatutory provision. Also, the last item in
point 10 seemed unclear given the time limits that currently exist in s. 292.35 (2r) (b)
and (6) (b). See the language in par. (g) of that nonstatutory provision.

As always, don’t hesitate to call with questions.

Rebecca C. Tradewell

Managing Attorney

Phone: (608) 266—7290

E-mail: Becky.Tradewell@legis.state.wi.us



Tradewell, Becky

From: Bonderud, Kendra

Sent: Tuesday, June 08, 1999 7:20 PM
To: Tradewell, Becky

Subject: LRB drafts

| reviewed LRBb0437/1 and request a small redraft. On page 3, lines 3-9 should also include the Department of Revenue
as one of the agencies submitting the report. The rest of the draft is fine, including how you drafted points 8 and 10.

| reviewed LRBb0438/P1 and it looks fine. Ron Shanovich told me that he talked to his LRB contact about development
zones. | hope that you or your colleague now have the information you need to include the development zones portion of
the SUDZ program and turn this /P1 into a /1. If you need more information for this draft, please let me know.

Kendra Bonderud
Legislative Fiscal Bureau
(608) 266-3847

Kendra.Bonderud @ legis.state.wi.us
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LFB.......Bonderud — DNR brownfields changes other than SUDZ

FoR 1999-01 BUDGET — NOT READY FOR INTRODUCTION
LFB AMENDMENT
TO 1999 ASSEMBLY BILL 133 AND 1999 SENATE BILL 45

fee/q?

At the locations indicated, amend the bill as follows:

1. Page 484, line 16: after that line insert:

“SECTION 660p. 23.09 (22) of the statutes is created to read:

23.09 (22) INFORMATION TO BE INCLUDED IN GEOGRAPHIC INFORMATION SYSTEMS.
The department shall include physical and chemical information about groundwater
and soil in its geographic information systems.”.

2. Page 1170, line 10: after that line insert:

“SECTION 2569g. 289.67 (2) (b) 1. and 2. of the statutes are amended to read:

289.67 (2) (b) 1. A generator of hazardous waste shall pay a base fee of $125
$210 if the generator has generated more than zero pounds in that particular year,

plus $12 $20 per ton of hazardous waste generated during the reporting year.
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2. No generator may pay a fee that is greater than $106,000 $17,000.”.

3. Page 1174, line 6: delete lines 6 to 14.

4. Page 1174, line 17: after “on” insert “or originating from”.

5. Page 1175, line 22: delete that line and substitute “by the department and
names this state as the insured.”.

6. Page 1178, line 5: delete the material beginning with “and” and ending with
“approved” on line 6.

7. Page 1178, line 7: delete that line and substitute:

“1. An environmental investigation of the property and of any discharges of

hazardous substances originating from the property is conducted and is”.

8. Page 1178, line 17: after that line insert:

“3m. Ifthe department requires the voluntary party to enter into an agreement

”

under subd. 2., the voluntary party conducts the agreed upon cleanup.”.
| 9. Page 1178, line 21: delete lines 21 and 22.

10. Page 1178, line 24: delete “or 5.”.

11. Page 1179, line 2: delete “or 5”.

12. Page 1180, line 4: delete “(a) 7. or (ae) 3m.” and substitute “(ae) 3m. or (at)
3.”.

13. Page 1180, line 5: delete “(a) 7. or (ae) 3m7” and substitute “(ae) 3m. or (at)
3.7

14. Page 1182, line 7: after “waste” insert “discharge”.

15. Page 1182, line 17: delete “a certificate of completion” and substitute “an

approval”.
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16. Page 1184, line 13: after that line insert:

“SECTION 2611d. 292.255 of the statutes is created to read:

292.255 Report on brownfield efforts. On or before June 30 annually, the
department of natural resources, the department of administration, the department

5 the Aggpartmend of revenus
of commerce/]and the department of transportation shall submit a report to the
appropriate standing committees of the legislature under s. 13.172 (3) and to the
joint committee on finance evaluating the effectiveness of this state’s efforts to
remedy‘ the contamination of, and to redevélop, brownfields, as defined in s. 560.60
aw.”.

17. Page 1185, line 18: delete lines 18 and 19 and substitute “under this
section, including costs, disbursements and engineering fees but excluding attorney
fees.”.

18. Page 1185, line 24: after that line insert:

“d) 1. In an action under this section, the liability of a responsible person
described in sub. (3) (a) 2. is limited to the amount that bears the same proportion
to the total costs under par. (a), adjusted as provided in par. (b), as the amount of the
environmental pollution on the property from the discharge caused by the
responsible person bears to all of the environmental pollution on the property from
discharges of hazardous substances.

9. In an action under this section, the liability of a responsible person described
in sub. (8) (2) 1. is limited to the amount of the total costs under par. (a), adjusted as

provided in par. (b), that the local governmental unit is unable to recover from

responsible parties described in sub. (3) (a) 2.”.

19. Page 1413, line 16: after that line insert:
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“(6g) LOCAL GOVERNMENTAL UNIT NEGOTIATION AND COST RECOVERY PROCESS. No
later than January 1, 2001, the department of natural resources shall submit to the
legislature, in the manner provided under section 13.172 (2) of the statutes, proposed
legislation to make the process for local governmental unit negotiation and cost
recovery under section 292.35 of the statutes more efficient and clear. The
department shall propose legislation that includes provisions that do all of the
following:

(a) Provide a more efficient method of providing notice to all parties.

(b) Clarify the liability provisions.

(c) Clarify the provisions related to the identification of responsible parties.

(d) Provide local governmental units with a clear method of dealing with
information discovered late in the negotiation and cost recovery process.

(e) Require responsible parties to state the basis for their objection to a local
governmental unit’s offer to settle before seeking designation of an umpire.

(f) Require potential umpires to be environmental experts.

(g) .Require an umpire to submit a proposed recommendation under section
292.35 (6) (a) of the statutes and give the parties a period for making comments
before the umpire finalizes the recommendation.

(6h) BIBLIOGRAPHY OF GROUNDWATER INFORMATION. During the 1999-2001 fiscal
biennium, the department of natural resources shall create a bibliography of
information, on a geographic basis, that identifies all sources of general and

site—specific information about groundwater.”.

20. Page 1454, line 20: after that line insert:
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%(1k) HAZARDOUS WASTE GENERATOR FEE. The treatment of section 289.67 (2) (b)
1. and 2. of the statutes first applies to fees assessed on May 1, 2000.”.

(END)
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FOR 1999-01 BUDGET — NOT READY FOR INTRODUCTION

LFB AMENDMENT

TO 1999 ASSEMBLY BILL 133 AND 1999 SENATE BILL 45

At the locations indicated, amend the bill as follows:

1. Page 484, line 16: after that line insert:

“SECTION 660p. 23.09 (22) of the statutes is created to read:

23.09 (22) INFORMATION TO BE INCLUDED IN GEOGRAPHIC INFORMATION SYSTEMS.
The department shall include physical and chemical information about groundwater
and soil in its geographic information systems.”.

2. Page 1170, line 10: after that line insert:

“SECTION 2569g. 289.67 (2) (b) 1. and Z. of the statutes are amended to read:

289.67 (2) (b) 1. A generator of hazardous waste shall pay a base fee of $125
$210 if the generator has generated more than zero pounds in that particular year,

plus $12 $20 per ton of hazardous waste generated during the reporting year.
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2. No generator may pay a fee that is greater than $16,000 $17,000.”.
3. Page 1174, line 6: delete lines 6 to 14.
4, Page 1174, line 17: after “on” insert “or originating from”.
5. Page 1175, line 22: delete that line and substitute “by the department and
names this state as the insured.”.
6. Page 1178, line 5: delete the material beginning with “and” and ending with
“approved” on line 6.

7. Page 1178, line 7: delete that line and substitute:
“1. An environmental investigation of the property and of any discharges of

hazardous substances originating from the property is conducted and is”.

8. Page 1178, line 17: after that line insert:
“3m. If the department requires the voluntary party toenter into an agreement

under subd. 2., the voluntary party conducts the agreed upon cleanup.”.
9. Page 1178, line 21: delete lines 21 and 22.

10. Page 1178, line 24: delete “or 5.”.

11. Page 1179, line 2: dclete “or 5”.

12. Page 1180, line 4: delete “(a) 7. or (ae) 3m.” and substitute “(ae) 3m. or (at)
3.7

13. Page 1180, line 5: delete “(a) 7. or (ae) 3m.” and substitute “(ae) 3m. or (at)
3.”.

14. Page 1182, line 7: after “waste” insert “discharge”.

15. Page 1182, line 17: delete “a certificate of completion” and substitute “an

approval”.
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16. Page 1184, line 13: after that line insert:

“SECTION 2611d. 292.255 of the statutes is created to read:

292.255 Report on brownfield efforts. On or before June 30 annually, the
department of natural resources, the department of administration, the department
of commerce, the department of revenue and the department of transportation shall
submit a report to the appropriate standing committees of the legislature under s.
18.172 (3) and to the joint committee on finance evaluating the effectiveness of this
state’s efforts to remedy the contamination of, and to redevelop, brownfields, as
defined in s. 560.60 (1v).”.

17. Page 1185, line 18: delete lines 18 and 19 and substitute “under this
section, including costs, disbursements and engineering fees but excluding attorney
fees.”.

18. Page 1185, line 24: after that line insert:

“d) 1. In an action under this section, the liability of a responsible person
described in sub. (3) (a) 2. is limited to the amount that bears the same proportion
to the total costs under par. (a), adjusted as provided in par. (b), as the amount of the
environmental pollution on the property from the discharge caused by the
responsiblc person bears to all of the environmental pollution on the property from
discharges of hazardous substances.

2. In an action under this section, the liability of a responsible person described
in sub. (3) (a) 1. is limited to the amount of the total costs under par. (a), adjusted as
provided in par. (b), that the local governmental unit is unable to recover from

responsible parties described in sub. (3) (a) 2.”.

19. Page 1413, line 16: after that line insert:
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“6g) LOCAL GOVERNMENTAL UNIT NEGOTIATION AND COST RECOVERY PROCESS. No
later than January 1, 2001, the department of natural resources shall submit to the
legislature, in the manner provided under section 18.172 (2) of the statutes, proposed
legislation to make the process for local governmental unit negotiation and cost
recovery under section 292.35 of the statutes more efficient and clear. The
department shall propose legislation that includes provisions that do all of the
following:

(a) Provide a more efficient method of providing notice to all parties.

(b) Clarify the liability provisions.

(¢) Clarify the provisions related to the identification of responsible parties.

(d) Provide local governmental units with a clear method of dealing with
information discovered late in the negotiation and cost recovery process.

(e) Require responsible parties to state the basis for their objection to a local
governmental unit’s offer to settle before seeking designation of an umpire.

(f) Require potential umpires to be environmental experts.

(g) .Require an umpire to submit a proposed recommendation under section
292.35 (6) (a) of the statutes and give the parties a period for making comments

before the umpire finalizes the recommendation.

(6h) BIBLIOGRAPHY OF GROUNDWATER INFORMATION. During the 1999-2001 fiscal
biennium, the department of natural resources shall create a bibliography of
information, on a geographic basis, that identifies all sources of general and

site—specific information about groundwater.”.

20. Page 1454, line 20: after that line insert:
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“(1k) HAZARDOUS WASTE GENERATOR FEE. The treatment of section 289.67 (2) (b)
1. and 2. of the statutes first applies to fees assessed on May 1, 2000.”.

(END)



