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CORRECTIONS - A,DULT CQRRJ:'.CTIONAL FACILI TES

Probation for Fourth or Subaequenl Opcntmg Whﬂe lntoxfcatéd (OWI) Offenses
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Motion: b
' T

Move to permit courts to plau: aj person wh:o is; conv,lctcd of ‘a fourth or-subsequent QWI
otfensc on probation, provided thAt, the cOurt re,quu-es, ab a condwon ot‘ | probation, that the person
be confined for at least the xmmmum sentence requlred f"or the OWI offer{se

v . 2 ,‘ ¢
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Under current law, courts are r(ot permlttcd to plm.e a person ‘on pro ation for OWI offenses.

This motion would allow courts to; place it perspn qm pnubauon t‘or a foprth or subsequent OWI
offcnse as long as the person is c.ontmed fox at Ieast lhe mn:nmum pcnod prowded for that offense.

Motion #422
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1999 - 2000 LEGISLATURE LRBb0462/1

LFB.:......Dyck — Probation for OWI offenses

FoRr 1999 01 BUDGET — NoT READY FOR INTRODUCTION
LFB AMENDMENT

TO 1999 ASSEMBLY BILL 133 AND 1999 SENATE BILL 45

1 At the locations indicated, amend the bill as follows:

1. Page 1234, line 14: after that line insert:
“SECTION 2766L. 346.65 (2) (b)Jof the statutes is amended to read:

AW N

346.65 (2) (b) Except as provided in par. (f), shall be fined not less than $300

nor more than $1,000 and imprisoned for not less than 5 days nor more than 6 months

Ut

if the total number of suspensions, revocations and convictions counted under s.
343.307 (1) equals 2 within a 10—year period. Suspensions, revocations or

convictions arising out of the same incident or occurrence shall be counted as one.

© 00 I O

The court may not place a person subject to the penalties under this para‘lgxaph on

10 probation.

History: 1971 c. 278; 1973 c. 218; 1977 c. 193; 1979 c. 221, 1981 c. 20; 1985 a. 80, 337; 1987 a. 3, 27, 398, 399; 1989 a. 105, 176, 271; 1991 a. 39, 251, 277, 315, 1993
a, 198, 317, 475; 1995 a. 44, 338, 359 425; 1997 a. 27, 135, 199, 237, 277, 283, 2 5; 5. 13.93 (2) (o)

11 SECTION 2766m. 346.65 (2) (c) f the statutes is amended to read:
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346.65 (2) (¢) Except as provided in par. (f), shall be fined not less than $600
nor more than $2,000 and imprisoned for not less than 30 days nor more than one
year in the county jail if the total number of suspensions, revocations and convictions
counted under s. 343.307 (1) equals 3, except that suspensions, revocations or
convictions arising out of the same incident or occurrence shall be counted as one.

The court may not place a person subject to the penalties under this paragraph on

probation.

History: 1971 c. 278; 1973 c. 218; 1977 c. 193; 1979 c. 221; 1981 ¢. 20; 1985 a. 80, 337; 1987 a. 3, 27, 398, 399; 1989 a. 105, 176, 271; 1991 a. 39, 251, 277, 315; 1993

a. 198, 317, 475; 1995 a. 44, 338, 359, 425; 1997 a. 27, 135, 199, 237, 277, 283, 296; 5. 13.93 (2) (0).

8
9

10

&)

12

13

SECTION 2766p. 346.65 (2j) (b)of the statutes is amended to read:
346.65 (2j) (b) Except as provided in par. (d), shall be fined not less than $300

nor more than $1,000 and imprisoned for not less than 5 days nor more than 6 months

_ mbef, Suspensi 4ns
ifthe tota{A)f prior convictions, suspeﬂeiesia—lﬁ;(;;tions counted under s. 343.307

(2) equals 2 within a 10-year period. The court may not place a person subject to the

d
penalties under this paragraph on probation.

History: 1971 c. 278; 1973 c. 218; 1977 c. 193; 1979 c. 221; 1981 c. 20; 1985 a. 80, 337; 1987 a. 3, 27, 398, 399; 1989 a. 105, 176, 271; 1991 a. 39, 251, 277, 315; 1993

a. 198, 317, 475; 1995 a. 44, 338, 359, 425; 1997 a. 27, 135, 199, 237, 277, 283, 25; 5. 13.93 (2) (c).

14
15
16

@,

22

SECTION 2766q. 346.65 (2)) (c)'of the statutes is amended to read:
346.65 (2j) (¢c) Except as provided in par. (d), shall be fined not less than $600
nor more than $2,000 and imprisoned for not less than 30 days nor more than one

number’
year in the county jail if the tota}(of prior convictions, suspensions and revocations

counted under s. 343.307 (2) equals 8 or more. If a person is subject to the penalties
_umbeC s

under this paragsraph because the totaljof prior convictions, suspension and

on probation.

History: 1971 c. 278; 1973 c. 218; 1977 c. 193; 1979 c. 221; 1981 c. 20; 1985 a. 80, 337; 1987 a. 3, 27, 398, 399; 1989 a. 105, 176, 271; 1991 a. 39, 251, 277, 315; 1993
a. 198, 317, 475; 1995 a. 44, 338, 359, 425; 1997 a. 27, 135, 199, 237, 277, 2

, 295;5. 13.93 (2) (c).
SECTION 2766t. 346.65 (3m)'of the statutes is amended to read:



(> B~ O N ]

N O

10
11
12
13
14
15
16
17

18

20
21

22

1999 — 2000 Legislature -3- LR]}B%‘%W/I

346.65 (3m) Any person violating s. 346.63 (2) or (6) shall be fined not less than
$300 nor more than $2,000 and may be imprisoned for not less than 30 days nor more
than one year in the county jail. If there was a minor passenger under 16 years of
age in the motor vehicle at the time of the violation that gave rise to the conviction
under s. 346.83 (2) or (B8), the offense is a felony, the applicable minimum and
maximum fines or periods of imprisonment for the conviction are doubled and the

place of imprisonment shall be determined under s. 973.02. The court may not place

a person subject to the penalties under this subsection on probation.”.

History: 1971 c. 278; 1973 c. 218; 1977 c. 193; 1979 c. 221; 1981 c. 20; 1985 a. 80, 337; 1987 a. 3, 27, 398, 399; 1989 a. 105, 176, 271; 1991 a. 39, 251, 277, 315, 1993
a. 198, 317, 475; 1995 a. 44, 338, 359, 425; 1997 a. 27, 135, 199, 237, 277, 283, 295; 5. 13.93 (2} (c).

2. Page 1360, line 17; after that line insert:

“SECTION 3205d. 973.09 (1) (d)Jof the statutes is amended to read:

973.09 (1) (d) If a person is convicted of an offense that provides a mandatory
or presumptive minimum period of one year or less of imprisonment, a court may
place the person on probation under par. (a) if the court requires, as a condition of
probation, that the person be confined under sub. (4) for at least that mandatory or
presumptive minimum period. The person is eligible to earn good time credit

calculated unders. 302.43 regarding the period of confinement. This-paragraph-deces

» . . . ] . ”
v g T

History: 1971 c. 298; 1979 c. 119, 189, 238, 355, 356; 1981 c. 50, 88, 326, 352, 391; 1983 a. 27, 104, 254, 346, 519, 538; 1985 a. 150; 1987 a. 347, 398, 403, 412; 1989 a.
31, 121, 188; 1991 a. 39; 1993 a. 48, 486; 1995 a. 24, 224, 281; 1997 a. 27, 41, 289.

3. Page 1466, line 22: after that line insert:
m
“(6f1) PROBATION FOR OPERATING WHILE INTOXICATED OFFENSES. The treatment of
v / v/ J J /
sections 346.65 (2) (b) and (¢), (2j) (b) and (c) and (3m) and 973.09 (1) (d) of the statutes

. . v .
first applies to offenses committed on the effective date of this subsection.”.

(END)



DRAFTER’'S NOTE LRBb0462/1dn
FROM THE JEO:/....
LEGISLATIVE REFERENCE BUREAU \mj)

Jon Dyck:

When reviewing 1999 LRB-2304 to prepare this draft I realized that either I made
an error in drafting LRB—2304 or that Motion 422 has g different intent from
LRB-2304. This is becauge striking the reference to s. 346.63, stats., in the probation
statute (s. 973.09 (1) (d), stats.) has the effect of allowing probation for all criminal
violations of s. 346.63,'stats., and Jmt just for offenses under s. 346.63 (1), stats. (which
are penalized under s. 346.65 (2); stats.). Thus, under LRB-2304,probation will also
be available for the following offenses:

A)2udiand subsequent OWI involving a commercial motor vehicle under s. 346.63
(5)! stats., which is penalized under s. 346.65 (2j),‘/ stats.; and

v
B) Causing injury by intoxicateg operation under s. 346.63 (2) and (6), stats., which
is penalized under s. 346.65 (3m), stats.

The drafting file for LRB—2304 does not say whether Representative Huber intended
to cover offenses under s. 346.63 (2), (5) and (6), stats. (I will be contacting him to
determine whether that was his intent or whether I erred in simply striking the
reference to s. 346.63, stats.) In the meantime, this draft (ol VS the language of
Motion 422 very narrowly and prcz;rides for probation only fordghAnd subsequent OWI
offenses. Thus, under the draftyprobation will be available only for persons being
sentenced under, s. 346.65 (2) (d or{_“e);/stats., and for persgng being sentenced under
s. 346.65 (2j) (c), stats., for a orrsubsequent (but not a ﬁ%ﬁ? offense. Probation w}ll

not/be available under this draft for persons being sentenced under s. 346.65 (2) (b)’or
(¢), (2j) (b) or (3m), stats.

Please let me know if you have any questions or changes.

Jefren E. Olsen

Legislative Attorney

Phone: (608) 266-8906

E-mail: Jefren.Olsen@legis.state.wi.us



DRAFTER’S NOTE LRBb0462/1dn
v FROM THE JEO:wlj;jf
LEGISLATIVE REFERENCE BUREAU

June 1, 1999

Jon Dyck:

When reviewing 1999 LRB-2304 to prepare this draft I realized that either I made
an error in drafting LRB—2304 or that Motion 422 has a different intent from
LRB-2304. This is because striking the reference to s. 346.63, stats., in the probation
statute (s. 973.09 (1) (d), stats.) has the effect of allowing probation for all criminal
violations of s. 346.63, stats., and not just for offenses under s. 346.63 (1), stats. (which
are penalized under s. 346.65 (2), stats.). Thus, under LRB-2304 probation will also
be available for the following offenses:

A) Second and subsequent OWI involving a commercial motor vehicle under s.
346.63 (5), stats., which is penalized under s. 346.65 (2j), stats.; and

B) Causing injury by intoxicated operation under s. 346.63 (2) and (6), stats., which
is penalized under s. 346.65 (3m), stats. ,

The drafting file for LRB-2304 does not say whether Representative Huber intended
to cover offenses under s. 346.63 (2), (5) and (6), stats. (I will be contacting him to
determine whether that was his intent or whether I erred in simply striking the
reference to s. 346.63, stats.) In the meantime, this draft follows the language of
Motion 422 very narrowly and provides for probation only for fourth and subsequent
OWI offenses. Thus, under the draft, probation will be available only for persons being
sentenced under s. 346.65 (2) (d) or (e), stats., and for persons being sentenced under
s. 346.65 (2j) (¢), stats., for a fourth or subsequent (but rot a third) offense. Probation
will not be available under this draft for persons being sentenced under s. 346.65 (2)

(b) or (c), (2j) (b) or (3m), stats.
Please let me know if you have any questions or changes.

Jefren E. Olsen

Legislative Attorney
Phone: (608) 266-8906

E—mail: Jefren.Olsen@legis.state.wi.us
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State of Wiscansin

1999 - 2000 LEGISLATURE LRBb0462/
Rr JE w13
LFB.......Dyck — Probation for OWI offenses g

FoRr 1999-01 BUDGET — NOT READY FOR INTRODUCTION

LFB AMENDMENT

TO 1999 ASSEMBLY BILL 133 AND 1999 SENATE BILL 45

At the locations indicated, amend the bill as follows:

1. Page 1234, line 14: after that line insert: T ﬂ

“SECTION 2766L. 346.65 (2) (b) of the statutes is amended to read |

e

%
]
346 65‘“(2.)\(]0) Except as provided in par. (f), shall be ﬁned not less than $300 \
if the total number of suspens1gﬁ‘smr\yogg,tlons and convictions counted under s. \

\
343.307 (1) equals 2 w1th1n a 1®—year peh@¢ Suspensmns revocations or

. /.

/ &\_\‘

The court may not iace erson subject to the penalties under this paragraph on

P
e

probation. .- -

o

y:«"

SECTION 2766m 346.65 (2) (c) of the statutes is amended to read:
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{ 1\ 346 65 (2) (c) Except as provided in par. (f), shall be fined not less than $600
|
/ 2 wor more than $2,000 and imprisoned for not less than 30 days nor more than on

year in the county jail if the total number of suspensions, revocations and convi/cyéns
.
counted under s. 343.307 (1) equals 3, except that suspensions, revocgfions or

convictions arising out of the same incident or occurrence shall be counted as one.

The court may not}gligge a person subject to the penalties under i}}i paragraph on

probation. \65 ‘/ﬂ
SECTION 2766p. 346.55 (2j) (b) of the statutes is amended to read:

/
346.65 (2j) (b) Except as provided in par. (d), shall béﬁned not less than $300

T ——
© 0 =1 & Ut s W

10 nor more than $1,000 and imprisonedfor not less than 5”days nor more than 6 months
i

&

&
suspeﬂgeﬁ suspensions and revocations

11 if the total number of prior conviction

4 .
a’10—year period. The court may not

\

\

|

g 13 lace a person subject to the penalties under this paragraph on probation.

| 14 SECTION 2766q. 346.65 (2j) (c) of the statuteé\xg amended to read:

] AN

1 15 346.65 (2j) (c) Except as provjlf(ied in par. (d), shallbe fined not less than $600
{

wa 16 nor more than $2,000 and 1mE)/plsoned for not less than 3\}?1ays nor more than one
117 year in the county jail if },Hé total number of prior conv1ctloms\ suspensions and

/
18 revocations counted u/x}der 8. 343.307 (2) equals 3 or more. Ifa pe\f‘son is subject to

19 the penalties under’this paragraph because the total number of priof“\conyictions,

120 suspensions an ;/evocation counted unders. 343.307 (2) equals 3. the coul {na not
é21 place the petrson on probation. )
j 22 SEOTION 2766t. 346.65 (3m) of the statutes is amended to read:
55 23 346.65 (3m) Any person violating s. 346.63 (2) or (6) shall be fined not less than \\
ji 24 300 nor more than $2,000 and may be imprisoned for not less than 30 days nor more
l“1 25 than one year in the county jail. If there was a minor passenger under 16 years of j

|
1 —
E e

.
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3. Page 1466, line 22: after that line insert: e , a i {

“(6m) PROBATION FOR OPERATING WHILE INTOXICATED OFFENSES. The hnmmamgof

sectiong 348! X2 973.09 (1)(d) of the statutes/”
first Wito offenses committed on the effective date of this subsection.”. )

19 (END) 7

o
e

MWQ “éﬂe, Craw/wun Z
Seeton 77389 (()(

7. aud 3. % Ytie
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LEGISLATIVE REFERENCE BUREAU

(INSERT 3-7:

“SECTION 3205d. 973.09 (1) (d) of the statutes is renumbered 973.09 (1) (d)
(intro.) and amended to read:

973.09 (1) (d) (intro.) If a person is convicted of an offense that provides a
mandatory or presumptive minimum period of one year or less of imprisonment, a
court may place the person on probation under par. (a) if the court requires, as a
condition of probation, that the person be confined under sub. (4) for at least that
mandatory or presumptive minimum period. The person is eligible to earn good time
credit calculated under s. 302.43 regarding the period of confinement. This
paragraph does not apply if the conviction is for any of the following:

1. A violation under s. 346.63 112Jthat subjects the person to a mandatory
minimum period of imprisonment under s. 346.65 (2) (b) or !ci.l

History: 1971 c. 298; 1979 c. 119, 189, 238, 355, 356; 1981 c. 50, 88, 326, 352, 391; 1983 a. 27, 104, 254, 346, 519, 538; 1985 a. 150; 1987 a. 347, 398, 403, 412; 1989 a,
31,121, 18%; 1991 a. 39: 1993 a. 48. 486: 1995 a. 24, 224, 281; 1997 a. 27, 41, 289,

SEOTION 32056, 973.09 (1) (d) 2of the statutes is created to read:

973.09 (1) (d) 2. A violation under s. 346.63 (2)101' (6)\lthat subjects the person
to a mandatory minimum period of imprisonment under s. 346.65 (3m)fif the person
has a total of 3 or fewer convictions, suspensions or revocations counted under s.
343.307 (2)’(

SEcTION 3205f. 973.09 (1) (d) 3./ of the statutes is created to read:

973.09 (1) (d) 3. A violation under s. 346.63 (5)Jthat subjects the person tv a
mandatory minimum period of imprisonment under s. 346.65 (2j) (c), if the person
has a total of 3 or fewer convictions, suspensions or revocations counted under s.

Y
343.307 (2).”.

( ENp ofF NSERT>
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State of Wisconsin

1999 - 2000 LEGISLATURE LRBb0462/2
JEO&RPN:wljkm

LFB.......Dyck — Probation for OWI offenses

FoR 1999-01 BUDGET — NOT READY FOR INTRODUCTION

LFB AMENDMENT

TO 1999 ASSEMBLY BILL 133 AND 1999 SENATE BILL 45

At the locations indicated, amend the bill as follows:

1. Page 1360, line 17: after that line insert:

“SECTION 3205d. 973.09 (1) (d) of the statutes is renumbered 973.09 (1) (d)
(intro.) and amended to read:

973.09 (1) (d) (intro.) If a person is convicted of an offense that provides a
mandatory or presumptive minimum period of one year or less of imprisonment, a
court may place the person on probation under par. (a) if the court requires, as a
condition of probation, that the person be confined under sub. (4) for at least that
mandatory or presumptive minimum period. The person is eligible to earn good time
credit calculated under s. 802.43 regarding the period of confinement. This

paragraph does not apply if the conviction is for any of the following:
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1. violation under s. 346.63 (1) that subjects the person to a mandatory

minimum period of imprisonment under s. 346.65 (2) (b) or (c).
SECTION 3205e. 973.09 (1) (d) 2. of the statutes is created to read:

973.09 (1) (d) 2. A violation under s. 346.63 (2) or (6) that subjects the person
to a mandatory minimum period of imprisonment under s. 346.65 (8m), if the person
has a total of 3 or fewer convictions, suspensions or revocations counted under s.
343.307 (2).

SECTION 3205f. 973.09 (1) (d) 3. of the statutes is created to read:

973.09 (1) (d) 8. A violation under s. 346.63 (5) that subjects the person to a
mandatory minimum period of imprisonment under s. 346.65 (2j) (c), if the person
has a total of 8 or fewer convictions, suspensions or revocations counted under s.
343.307 (2).”.

2. Page 1466, line 22: after that line insert:

“(6m) PROBATION FOR OPERATING WHILE INTOXICATED OFFENSES. The renumbering
and amendment of section 973.09 (1) (d) of the statutes and the creation of section
973.09(1)(d) 2. and 3. of the statutes first apply to offenses committed on the effective
date of this subsection.”.

(END)



