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Wisconsin Department of Revenue
IS&E Division
May 21, 1999

TITLE:  Tax Treatment of Corporations That Are Limited Partners or Members of Limited
Liability Companies (LLCs) '

DESCRIPTION OF CURRENT LAW AND PROBLEM:

Currently, the Wisconsin tax treatment of corporate partners and LLC members depends on
whether or not the partnership or LLC is an extension of the corporation’s business. If the
partnership or LLC is an extension of the corporation’s business, the corporation is considered
to be doing business in Wisconsin as a result of that ownership interest. On the other hand, if
the partnership or LLC is not an extension of the corporation’s business, the corporation is not
subject to Wisconsin taxation if its only connection to Wisconsin is that ownership interest. Most
states with a corporate income tax do not make this distinction; all partners or LLC members are
treated in the same manner. In addition, Wisconsin treats most individuals who are partners or
LLC members in the same manner.

Since the determination of whether the ownership of a partnership or LLC interest is an _
extension of the corporation’s business must be made on a case-by-case basis, the current law
is difficult for taxpayers to comply with and for the department to administer.

As a result of the inconsistent treatment of corporate partners and LLC members, corporations
can structure their Wisconsin business opcrations so that they can avoid paying tax on the
income generated by the Wisconsin business. :

RECOMMENDATION FOR ACTION:
1. Create a definition of “doing business in this staté” in sec. 71.22 as follows:

“Doing business in this state” means actively engaging in any transaction for the
purpose of financial or pecuniary gain or profit. A corporation that directly or indirectly
owns a general or limited partnership interest in a partnership that does business in this
state, regardless of the percentage of ownership, or that directly or indirectly owns an
interest in a limited liability company that does business in this state, regardless of the
percentage of ownership, is doing business in this state in a corporate capacity, subject
to constitutional limitations.

2. Amend secs. 71.23(1) and 71.43(1) as follows:

71.23 Imposition of tax. (1) INCOME TAX. For the purpose of raising revenue for
the state and the counties, cities, villages and towns, there shall be assessed, levied,
collected and paid a tax as provided under this chapter on all Wisconsin net incomes of
corporations which are not subject to the franchise tax under sub. (2) and which own
property within this state, derive income from sources within the state or from activities
attributable to this state or whose business within this state during the taxable year,
except as provided under sub. (3), consists exclusively of foreign commerce, interstate
commerce, or both; except as exempted under s. 71.26(1). This section shall not be
construed to prevent or affect the correction of errors or omissions in the assessments of
income for former years under s. 71.74(1) and (2).




71.43 Imposition of tax. (1) INCOME TAX. For the purpose of raising revenue for
the state and the counties, cities, villages and towns, there shall be assessed, levied,
collected and paid a tax as provided under this chapter on all Wisconsin net incomes of
corporations which are not subject to the franchise tax under sub. (2) and which own
property within this state, derive income from sources within the state or from activities
attributable to this state or whose business within this state during the taxable year,
except as provided under s. 71.23(3), consists exclusively of foreign commerce,
interstate commerce, or both; except as exempted under ss. 71.26(1) and 71.45(1). This
section shall not be construed to prevent or affect the correction of errors or omissions in
the assessments of income for former years under s. 71.74(1) and (2).

3. Amend sec. 71.25(5)(a) as amended by the section 1724 of the budget bill as follbws:

. 71.25(5)(a) Apportionable income. (intro.) Except as provided in sub. (6),
corporations engaged in business both within and without this state are subject to
apportionment. Income, gain or loss from the sources listed in this paragraph is

presumed apportionable, subject to constitutional limitations. Apportionable income
includes all income or loss of corporations, other than nonapportionable income as

specified in par. (b), including, but not limited to, income, gain or loss from the following
sources:

4. Create a provision in sec. 71.25 and in sec. 71.45 to address the treatment of a partner's
share of the partnership’s apportionment factors and, for an LLC treated as a
partnership, a member’s share of the LLC’s apportionment factors. Following is

suggested language: g e d i o /{/@,’WA

A general or limited partner's share of the numerator and the denominator of the
partnership’s apportionment factofsiare included in the numerator and the denominator
of the general or limited partner's apportionment factors and for a limited liability
company treated as a partnership a member’s share of the numerator and the
denominator of the limited liability company’s apportionment factors are included in the
numerator and the denominator of the member's apportionment factors.

FISCAL/ADMINISTRATIVE IMPACT:

Treating all corporate partners or LLC members in the same way will increase revenues. It will
also simplify compliance with and the administration of the law.

DRAFTING INSTRUCTIONS:
See the Recommendation.
EFFECTIVE DATE OR INITIAL APPLICABILITY:

The changes should apply for a corporation’s taxable year beginning on or after January 1,
1999. -

PERSON TO CONTACT:
Carol Held, telephone (608) 266-5464

Prepared by: Carol Held
May 21, 1999
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LFB AMENDMENT

TO 1999 ASSEMBLY BILL 133 AND 1999 SENATE BILL 45

1 At the locations indicated, amend the bill as follows:
2 1. Page 856, line 24: after that line insert:
3 “SECTION 1725‘. 71.22 (1r)Jof the statutes is created to read:
4 71.22 (Ir) “Doing business” includes owning an interest in a partnership or
5 limited liability coérrépany that transacts in this state for pecuniary gain.
$ SECTION 1722&. 71.23 (15/of the statutes is amended to read:
7 71.23 (1) INCOME TAX. For the purpose of raising revenue for the state and the
8 counties, cities, villages and towns, there shall be assessed, levied, collected and paid
9 a tax as provided under this chapter on all Wisconsin net incomes of corporations

ahat  that
which Aare not subject to the franchise tax under sub. (2) andwh:chl\own property
11

within this state: that derive income from sources within this state or from activities
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that are attributable to this state; or whose business within this state during the
taxable year, except as provided under sub. (3), consists exclusively of foreign
commerce, interstate commerce, or both; except as exempted under s. 71.26 (1). This
section shall not be construed to prevent or affect the correction of errors or omissions

in the assessments of income for former years under s. 71.74 (1) and (2).”.

2. Page 862, line 9: after that line insert:

“SECTION 1738g. 71.25 (15)‘{Jf the statutes is created to read:

71.25 (15) PARTNERSHIPS AND LIMITED LIABILITY COMPANIES. A partner’s or a
member’s share of the numerator and denominator of a partnership’s apportionmeht
fractions or a limited liability company’s apportionment fractions under this section
are included in the numerator and denominator of the partner’s or the member’s

apportionment fractions under this section.”.

3. Page 879, line 21: after that line insert:

“SECTION 1748m. 71.43 (1) of the statutes is amended to read:

71.43 (1) INCOME TAX. For the purpose of raising revenue for the state and the
counties, cities, villages and towns, there shall be assessed, levied, collected and paid

a tax as provided under this chapter on all Wisconsin net incomes of corporations
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. -w-h-teh are not subject to the franchise tax under sub. (2) and wh&eh[own property
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W1th1n this state: that derive income from sources within this state or from activities

that are attributable to this state; or whose business within this state during the

taxable year, except as provided under s. 71.23 (3), consists exclusively of foreign
commerce, interstate commerce, or both; except as exempted under ss. 71.26 (1) and

71.45 (1). This section shall not be construed to prevent or affect the correction of
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errors or omissions in the assessments of income for former years under s. 71.74 (1)
and (2).”.
Y . .

4. Page 881, line 17: after that line insert:

“SECTION 1753g. 71.45 (6)Jof the statutes is created to read:

71.45 (6) PARTNERSHIPS AND LIMITED LIABILITY COMPANIES. A partner’s or a
member’s share of the numerator and denominator of a partnership’s apportionment
fractions or a limited liability company’s apportionment fractions under this section

are included in the numerator and denominator of the partner’s or the member’s

apportionment fractions under this section.”.
J
5. Page 1477, line 8: after “(dr),” insert “71.23 (1),”.
N . . VR AR
6. Page 1477, line 9: delete that line and substitute: “(d), (dc), (dg), (dn) and
v o J v v , v v Y /
(dr), (15), 71.28 (4) (a) and (am) 1., 71.45 (3) (intro.) and (a), (3m) and (6)”.
/ 7. Page 1477, line 10: delete “and the” and substitute®, the”.
/ 8. Page 1477, line 11: after “statutes” insert “and the creation of section 71.22

(1r) of the statutes”.

(END)
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LFB AMENDMENT

TO 1999 ASSEMBLY BILL 133 AND 1999 SENATE BILL 45

[

1 At the locations indicated, amend the bill as follows:

2 1. Page 856, line 24: after that line insert:

“SECTION 1722g. 71.22 (1r) of the statutes is created to read: |

71.22 (1r) “Doing business” includes owning an interest in\ a partnership or
limited liability company that transacts in this state for pecuniary gain.

SECTION 1722m. 71.23 (1) of the statutes is amended to read:

71.23 (1) INcoME Tax. For the purpose of raising revenue for the state and the

counties, cities, villages and towus, there shall be assessed, levied, collected and paid

O o 9 O Ot s~ W

a tax as provided under this chapter on all Wisconsin net incomes of corporations

10 whieh that are not subject to the franchise tax under sub. (2) and which that own

11 property within this state; that derive income from sources within this state or from
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activities that are attributable to this state; or whose business within this state
during the taxable year, except as provided under sub. (8), consists exclusively of
foreign commerce, interstate commerce, or both; except as exempted under s. 71.26
(1). This section shall not be construed to prevent or affect the correction of errors or

omissions in the assessments of income for former years under s. 71.74 (1) and (2).”.

2. Page 862, line 9: after that line insert:

“SECTION 1738g. 71.25 (15) of the statutes is created to read:

71.25 (15) PARTNERSHIPS AND LIMITED LIABILITY COMPANIES. A partner’s or a
member’s share of the numerator and denominator of a partnership’s apportionment
fractions or a limited liability company’s apportionment fractions under this section
are included in the numerator and denominator of the partner’s or the member’s
apportionment fractions under this section.”.

3. Page 879, line 21: after that line insert:

“SECTION 1748m. 71.43 (1) of the statutes is amended to read:

71.43 (1) INcoME Tax. For the purpose of raising revenue for the state and t};e
counties, cities, villages and towns, there shall be assessed, levied, collected and paid
a tax as provided under this chapter on all Wisconsin net incomes of corporations
which that are not subject to the franchise tax under sub. (2) and which that own

property within this state; that derive income from sources within this state or from

activities that are attributable to this state; or whose business within this state
during the taxable year, except as provided under s. 71.23 (3), consists exclusively
of foreign commerce, interstate commerce, or both; except as exempted under ss.

71.26 (1) and 71.45 (1). This section shall not be construed to prevent or affect the
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correction of errors or omissions in the assessments of income for former years under
8. 71.74 (1) and (2).”.

4. Page 881, line 17: after that line insert:

“SECTION 1753g. 71.45 (6) of the statutes is created to read:

71.45 (6) PARTNERSHIPS AND LIMITED LIABILITY COMPANIES. A partner’s or a
member’s share of the numerator and denominator of a partnership’s apportionment
fractions or a limited liability company’s apportionment fractions under this section

are included in the numerator and denominator of the partner’s or the member’s

apportionment fractions under this section.”.
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Wisconsin Departmenf of Revenue
IS&E Division

May 21, 1999

TlTLE: . Tax Treatrnent of Corporations That Are Limited Partners or Members of Limited

Liability Companies (LLCs) .
DESCRIPTION OF CURRE'NT’LAW AND PROBLEM;

Currently, the Wisconsin tax treatment of corporate partners and LLC members depends on
whether or not the partnershlp or LLC is an extension of the corporation’s business. If the
partnership or LLC is an extension of the corporation’s business, the corporation is considered
to be doing business in Wisconsin as a result of that ownership interest. On.the other hand, if
the partnership or LLC Is not'an extension of the corporation’s business, the corporation is not
subject to Wisconsin taxation if its only connection to Wisconsin is that OWnershxp interest. Most
states with a corporate income tax do not make this distinction; all pariners or LLC members are
treated in the same manner. In addition, Wisconsin treats most individuais who are partners or

" LLC members in the same manner.

Since the determmatnon of whether the ownership of a partnership or LLC interest is an
extension of the corporation’s business must be made on a case-by-case basis, the current law
is difficuit for taxpayers to comply with and for the department | to administer.

As a result of the inconsistent treatment of corporate partners and LLC members; corporattons
can structure their Wisconsin business operations so that they can avoid paying tax on the
income generated by the Wisconsin business. -

RECOMMENDATION FOR ACTION:
1. ‘Create a definifion of “doing business in this state” in see. 71.22 as follows:

“Doing business in this state® means actively engaging in any transaction for the
purpose of financial or pecuniary gain or profit. A corporation that directly or indirectly
owns a general or limited partnership interest in a partnership that does business in this
state, regardless of the percentage of ownership, or that directly or indirectly owns an
interest in a limited habmty company that does business in this state, regardiess of the
percentage of ownership, Is doing business in this state in a corporate capaclty, subject
to constitutional limitations. .

2. Amend secs. 71.23(1) and 71.43(1) as follows:

71.23 Imposition of tax. (1) INCOME TAX. For the purpose of raising révenue for
the state and the counties, cities, villages and towns, there shall be assessed, levied,
collected and paid a tax as provided under this chapter on all Wisconsin net incomes of
corporations which are not subject to the franchise tax under sub. (2) and which own
property within this state, derive income from sourees within the state or from activities
attributable to this state or whose business within this state during the taxable year,
except as provided-under sub. (3), consists exclusively of foreign commerce, interstate.
commerce, or both; except as exernpted under s, 71.26(1). This section shall not be

" construed to prevent or affect the carrection of efTors or orissions in the assessments of
incorne for former years under s. 71.74(1) and (2).
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71.43 Imposition of tax. (1) INCOME TAX. For the purpose of raising revenue for
the state and the counties, cities, villages and towns, there shall be assessed, levied,
collected and paid a tax as provided under this chapter on all Wisconsin net incomes of
corporations which are not subject to the franchise tax under sub. (2) and which own
property within this state, derive j ources within the stata or frors activities
attributable to this state or whose business within this state during the taxable year,
except as provided under s. 71.23(3), consists exclusively of foreign commercs, ,
interstate commerce, or both; except as exempted under ss. 71.26(1) and 71.45(1). This
sectlon shall not be construed to prevent or affect the correction of errors or omissions in
the assessments of income for former years under s. 71.74(1) and (2). ’

3, Amend sec. 71.25(5)(2) as amended by the section 1724 of the budget bill as follows:

71.25(5)(a) Apportionable income. (intro.) Except as provided in sub. (8),
. corporations engagad in business both within and without this state are subject to
apportionment. Income, gain or loss from the sources listed in this paragraph is

presumed apportionable, subject o constitutional limitations. Apportionable incorné
includes all income or loss of corporations, other than nonapportionable income as
'specified in par. (b), including, but net limited to, income, gain or loss from the following

sources:

4. Create a provision in sec. 71.25 and in sec. 71.45 to address the treatment of a partner's.

- share of the partnership’s apportionment factors and, for an LLC treated as a
partnership, a member’s share of the LLC's apportionment factors. Following is
_ suggested language: :

A A general or |imitéd partner's share of the numerator and the denominater of the

. partnership's apportionment factors are included in the numerator and the denominator
of the general or limited partner's apportionment factors and for a limited liability
company treated as a partnérship a member's share of the numerater and the v
deneminator of the limited liability company’s apportionment factors are inciuded in the
numerator and the denominator of the member's spportionment factors.

FISCALJADMINISTRATIVE IMPACT:

Treating all corporate partners or LLC members in the same way will increase revenues. It will
also simplify compliance with and the administration of the law. '

DRAFTING INSTRUCTIONS:
See the Recommendation.
EFFECTIVE DATE OR INITIAL APPLICABILITY:

The changes should apply for a corporation’s taxable year beginning on or after January 1,
1998. ; .

PERSON TO CONTACT:
Carol Held, telephone (608) 266-5464

Prepared by: Carol Held :
May 21, 1999 not
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b

' At'the lecations indicated, amend the bill as follows:
1. Page 858, line 24: after that line insert: y
* "SECTION 1722g. 71.22 (1r) of the statutes is created to read: )
o Lrecd g mditect ‘}C'"’ffas er i “‘1:3
71.22 (1x) “Doing husmess ‘includes owning am interest in 3 partnership or
limited Hability cnmpany that transacts in this state for pecuniary gain. N PR o

cmf\e.,\!.,-'-.gjﬁgora\,{, ‘ q“. "'7‘>f\ (8
SECTION 1722m.’ 71. 23 (l) of the statutes is amended to read:

71.23 (1) INncomE TAx -For the purpose of raising revenue for the state and the
counties, cities, villages and towns, there shall be assessed, levied, callected and paid
a tax as prowded under this chapter on all Wisconsin net incomes of curporatinns -

which that are not subject to the franchise tax under sub. (2) and which ﬂ:,gi_: own
property w-lrh-m rhi-: state; .thm:.d.m;u-_an:a'
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ﬂmm:mjmmm;mm& or whose business. within this state
during the taxable year, except as provided under sub. (3). consists exclus:.vely of
furexg'n commerce, interstate commerce, or both; except as exempted under s. 7128
(1). This section shall riot be construed tn prevent or affect the correction aferrurs or

omissmns in the assessmants of incnme for fumer years unders. 71.74 (1) and (2).". |
2, Page 862, line 9 after that line insert:
- “SBcnON 1738g. 71.25 (15) of the statutes is created to read:

qrera) or i n“\\“gé
71 25 (15) PARTNERSHIPS AND LIMITED LIABILITY COMPANIES. A parmers or a

‘mermber's share of the numeratar and dennmmatnr of a partnership's appnmonment

'?' ‘C_"'\Q \1 "o lf “b ‘ ~,.4.‘
fractions or a limited liability company s appurtlanment fracuons under this section S

Lo - ”-"
are included in the numerator and denominator of the partner’s ar the member's iy

= "3' S

appurtionment fractions under this section.” _ v _ m’i —n i

3. Page 879, line 21 after that line insert.

“SECTION 1743m. 71.43 (1) of the statutes is ame.nded to read:

71.43 (1) INcoME TaX. For the 'purpus_e of ra.ising revenue for the state and the'
caunt:ias, cities, villages and towns, there shall be assessed, levied; collected and paid |
A tax as provided under this cha]ﬁter on all Wisconsin net incomes of corporations
whigl; that are nat subject to the Eran:l-use tax under sub. (2) and which that own
property within this state; that derive income from sources within this state or from
acHvities that are attn'@.gaﬁlg to this state: or whas.e business within this state
during the taxable year, except as pmvided" under s, 71.23 (3), consists éxclusi#ely
of foreign commerce, interstate commerce, or buth except as exempted under ss.

71, 28 (1) and 71.45 (1), This secrion shall not be construed to prevent or affect the

e
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correctian of errors of omissians in the assessments of income for former Yearsunder
2 5.71.74 (1) and (2).".

q 3 4. Page 881, lme 17: after that lne lnsert.
4 “SECTION 1753g. 71.45 (B) of the statutes is created to read' ‘ \
LNer o e L W
5 71.45 (6) PARTNERSHIPS AND LIMITED LIABILITY COMPAMIES. A \ partner’s or a
6 member's share of the numeérator and denuminatur ufapartnerslup s apportionment,
1. @ ‘H‘M\\Jce_q_ -.’-LC
7 : fractmns or a lirnited Jiability company's appnrtmnment fractions under this section e
8 are included in the numerator and danommatar of the partner’s or the member's : P
- 4 J"‘ X3
9 apportionment fracuons under this section.”. » i '
/10 5. Page 1477, lme 8: after "(dr)," insert “71. 23.(V),".
1\ 11 6. Page 1477 l.me 9 delete that line and substltuta “(d). (de), (dg), (dn) am.'l
N2 (), 19).71.28 (4 (@ and (am) 1., 71.45 @ intro) and (2. (3m) and (5)",
13 | | T. ‘Page 1477, lme 10: delete a.nd the" and subst.ltute , the".
4. 8. Page 1477, line 11; after * Statutes” insert *and the creation of section 71.22

Ll 5 (lr) of the statutes”.
16 'CEND)
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LFB.......Shanovich (RR) — Tax treatment of partners and members of limited
liability companies
FOR 1999-01 BUDGET —— NOT READY FOR INTRODUCTION
LFB AMENDMENT

TO 1999 ASSEMBLY BILL 133 AND 1999 SENATE BILL 45

- 4
fﬁ“ﬂ k
j( v -
s’ |
1 At the locations indicated, amend the bill as follows: v\/&_ % )
2 1. Page 856, line 24: after that line insert: [XN M
3 “SECTION 1722g. 71.22 (1r) of the statutes is created to read:
ﬁ4 71.22 (1r) “Doing business” includes owning af/interest in a %artnership or
5 limited liability company that transacts in this state for pecuniary gain.
6 SECTION 1722m. 71.23 (1) of the statutes is amended to read:
7 71.23 (1) INcoME TAX. For the purpose of raising revenue for the state and the
8 counties, cities, villages and towns, there shall be assessed, levied, collected and paid
9 a tax as provided under this chapter on all Wisconsin net incomes of corporations

10 which that are not subject to the franchise tax under sub. (2) and which that own

11 property within this state; that derive income from sources within this state or from
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activities that are attributable to this state: or whose business within this state

during the taxable year, except as provided under sub. (3), consists exclusively of
foreign commerce, interstate commerce, or both; except as exempted under s. 71.26
(1). This section shall not be construed to prevent or affect the correction of errors or

omissions in the assessments of income for former years under s. 71.74 (1) and (2).". ,ao
/k [

2. Page 862, line 9: after that line insert: ¢ L p
“SECTION 1738g. 71.25 (15) of the statutes is created to read: Z/QNM
71.25 (15) PARTNERSHIPS AND LIMITED LIABILITY COMPANIES.ﬁ?X/partner'S W

Wbare of the numerator and denominator of a partnership’s[apportionment

fractions W@@Wmﬁﬂwnder this section

are included in the numerator and denominator C@Darmer S,

\\§
i —

“SECTION 1748m. 71.43 (1 /éhe statutes is amended fo read:

71.43 (1) IncoME TAX. For the purpose of raising revenue for the state and the
counties, cities, villages /a(nd towns, there shall be assessed, levied, collected and paid
a tax as provided u}aﬁer this chapter on all Wisconsin net incomes of corporations

/
which that are })bt subject to the franchise tax under sub. (2) and whiech that own

property witbq/;l this state; that derive income from sources within this state or from

activities that are attributable to this state: or whose business within this state

during ; e taxable year, except as provided under s. 71.23 (3), consists
/

| .
71.26 (1) and 71.45 (1). This section shall not be construed to prevent or afie,?étiiwﬂ ,%,
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correction of errors or omissions in the assessments of income for former years under MQ

s.71.74 (1) and (2).”. A
0e o
4. Page 881, line 17: after that line insert: ?waxﬁ’
“SECTION 1753g. 71.45 (6) of the statutes is created to read:

o
71.45 (6) PARTNERSHIPS AND LIMITED LIABILITY COMPANIE!. Ah/partner.’sﬁ%

Wshare of the numerator and denominator of a partnership’s apportionment

/
v

fractions @@%@ﬁy—g@p&n@ e}gpart‘gj}méﬁgf’”rﬁ%ﬁ%ﬁééunder this sectiori(
are included in the numerator and denominator of the]partner’s oA mernbets-

| Ww&

apportionment fractions under this section.

5. Page 1462, line 3: after that line j

to taxable years begirining on January 1, 1999.”.

(END)



CORRESPONDENCE / MEMORANDUM ' ‘ State of Wisconsin
Office of LegalServices e Department of Revenue

DATE: June 14, 1999 -

TO: '~ Sherrie Gates-kHendrix @
FROM: Michael Buchanan EQ‘ K g Oé)

SUBJECT:  Review of LFB Amendment

| agree with the comments made by Carol Held. Unless “doing business” includes owning
an indirect interest, the Commission and the Courts will undoubtedly find that it only includes
a direct ownership interest since Wisconsin is a separate entity state. Furthermore, unless
the word “limited” is added to partnership, the Commission and the Courts will find that the
statute only refers to a general partnership since in Sweitzer v. DOR, 65 Wis. 2d 235 (1974),
the Wisconsin Supreme Court has already ruled that ownership of a limited partnership
interest does not constitute “income or loss from business” in the state where the partnership
does business. It follows the residence of the recipient. '

Furthermore, such a statutory change will undoubtedly produce substantial litigation on at
least three grounds. ‘

1. Whether ownership of a limited partnership interest can itself create nexus
in a state? -

2. Whether a separate entity state like Wisconsin can create nexus through
an indirect ownership of any type of asset in Wisconsin?

3. Since the Wisconsin Supreme Court has already opined ‘“that the
appellant’s limited partnership interest is similarly analogous to the interest
held by a corporate shareholder,” Sweitzer, supra, p. 240, can Wisconsin
create nexus by ownership of a limited partnership interest when it does
not create nexus by virtue of ownership of corporate stock?

If “doing business” only includes owning an actual interest in a limited partnership, the
taxpayers will just run their ownership through another entity and we will not be able to
impose Wisconsin tax. However, even if the Legislature adds the word “indirect,” and states
that indirect ownership in a limited partnership constitutes “doing business” in Wisconsin, |
think we are going to have monumental problems getting the Commission and the Courts to
allow a separate entity state to do so. If a Wisconsin subsidiary corporation owns real estate



Sherrie Gates-Hendrix
June 14, 1999

- -Page 2

* in Wisconsin, it has nexus here. However, the Minnesota corporate parent of that subsidiary
does not have nexus in Wisconsin just because its 100%-owned subsidiary owns real estate
in Wisconsin.

I was given 20 minutes to review this proposed legislation and render an opinion. So what

you are getting is just that — a 20 minute opinion. When taxpayers' attorneys have time to sit
down and study this leguslatlon and plan accordingly, they will tear it to shreds.

MJB:sjl

I\opinion-doing business

pc. John Evans
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LFB.......Shanovich (RR) — Tax treatment of partners and members of limited
liability companies

FoRr 1999-01 BUDGET — NoT READY FOR INTRODUCTION
LFB AMENDMENT |

TO 1999 ASSEMBLY BILL 133 AND 1999 SENATE BILL 45

At the locations indicated, amend the bill as follows:

1. Page 856, line 24: after that line insert:

“SECTION 1722g. 71.22 (1r) of the statutes is created to read:

71.22 (1r) “Doing business” includes owning a direct or indirect interest in a
general or limited partnership or limited liability company that transacts in this
state for pecuniary gain.

SECTION 1722m. 71.23 (1) of the statutes is amended to read:

71.23 (1) INcoME TaX. For the purpose of raising revenue for the state and the
counties, cities, villages and towns, there shall be assessed, levied, collected and paid
a tax as provided under this chapter on all Wisconsin net incomes of corporations

whiech that are not subject to the franchise tax under sub. (2) and whieh that own
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property within this state; that derive income from sources within this state or from

activities that are attributable to this state; or whose business within this state

during the taxable year, except as provided under sub. (3), consists exclusively of
foreign commerce, interstate commerce, or both; except as exempted under s. 71.26
(1). This section shall not be construed to prevent or affect the correction of errors or

omissions in the assessments of income for former years under s. 71.74 (1) and (2).”.

2. Page 862, line 9: after that line insert:

“SECTION 1738g. 71.25 (15) of the statutes is created to read:

71.25 (15) PARTNERSHIPS AND LIMITED LIABILITY COMPANIES. (a) A general or
limited partner’s share of the numerator and denominator of a partnership’s
apportionment fractions under this section are included in the numerator and
denominator of the general or limited partner’s apportionment fractions under this
section.

(b) If a limited liability company is considered by the department of revenue
to be a partnership, for tax purposes, a member’s share of the numerator and
denominator of a limited liability company’s apportionment fractions under this

section are included in the numerator and denominator of the member’s

apportionment fractions under this section.”.

3. Page 879, line 21: after that line insert:

“SECTION 1748m. 71.43 (1) of the statutes is amended to read:

71.43 (1) INcoME TAX. For the purpose of raising revenue for the state and the
counties, cities, villages and towns, there shall be assessed, levied, collected and paid
a tax as provided under this chapter on all Wisconsin net incomes of corporations

which that are not subject to the franchise tax under sub. (2) and whieh that own
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property within this state; that derive income from sources within this state or from

activities that are attributable to this state; or whose business within this statc

during the taxable year, except as provided under s. 71.23 (3), consists exclusively
of foreign commerce, interstate commerce, or both; except as exempted under ss.
71.26 (1) and 71.45 (1). This section shall not be construed to prevent or affect the
correction of errors or omissions in the assessments of income for former years under
s.71.74 (1) and (2).”.

4. Page 881, line 17: after that line insert:

“SECTION 1753g. 71.45 (6) of the statutes is created to read:

71.45 (6) PARTNERSHIPS AND LIMITED LIABILITY COMPANIES. (a) A general or
limited partner’s share of the numerator and denominator of a partnership’s
apportionment fractions under this section are included in the numerator and
denominator of the general or limited partner’s apportionment fractions under this
section.

(b) If a limited liability company is considered by the department of revenue
to be a partnership, for tax purposes, a member’s share of the numerator and
denominator of a limited liability company’s apportionment fractiohs under this
section are included in the numerator and denominator of the member’s
apportionment fractions under this section.”.

9. Page 1462, line 3: after that line insert:

“(22t) PARTNERSHIPS AND LIMITED LIABILITY COMPANIES. The treatment of sections
71.22 (11), 71.23 (1), 71.25 (15), 71.43 (1) and 71.45 (6) of the statutes first applies
to taxable years beginning on January 1, 1999.”.

(END)



