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ﬁ$con§in Legislators

. Tom Walker, Executive Director
Wi Trarigportation Builders Association

e 14,195 -
" REGULATORY EXEMPTION AND LIABILITY IMMUNITY
" REGARDING RECYCLABLE MATERIALS IN PUBLIC
WORK ‘PROJECTS

~There is clcar conscnsus in Wisconsin that it is sound public policy to pror
“theuse ‘of recyclable materials in transportation projects. That consenst
eflécted. in''a number of existing statutes and rules, namely, §§ 84.
,92;51,-1(;9}1(1‘)“.:;@11{13:3595.56, of the Wisconsin Statutes, and NR 538 of
Department of Natural Resources’ rules. Unfortunately, that consensus ha}

esulted;‘in_a‘cohétent statutory

ociation. i
Attaehed:is proposed legislatio |
‘modgeled after the recently enacted §895.56 (1998),
“transportation: builders when petroleum-contaminated soil is encountered in:
uanspormmnprmect Essentially, the proposed legislation creates a regulato
‘exertption ard prov

:bthers, who afe handling recyclable materials ("
in agcordance withia contract for a public work project.

in this budget, it is appropriate that

IS

Given the ertiphasi$, on recycling

: - Legistature enact the'proposed legislation. It is only f

3 ‘the existiiig policy eansensus do not bear an unreasonable risk. A straightforward
tegulatory.exer iptionand liability immunity provision are necessary to ensure ha
! transpottation and othier public work builders arc protected. i

;
]
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nof
framework which provides adequate liab lity
r:those who implement that consensus, the transportation builder:

n which addresses that concern. The proposgl 18
which provides protection fof
2

ides liability immunity for transportation builders, amongst
special waste” in the legislati‘oﬂ

air that those implementin)

i
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behalf of the state to perform the blddmg and < mztctmg reaponmbxlmes associated vﬁth a hxghway

improvement project. ,

Liability Exemption for Public Works Contractors Using Recycled Materials m
Pub Projects. Specify that any person (defined as an individual, owner, operator,
corporation, limited liability company, partnership, association, municipality, interstate agency, state
agency or federal agency) is immune from any and all liability associated with the use of special /b
waste (defined as any solid waste that is characterized for beneficial use in public work projects by Q (L7

the Department of Natural Resources) in public work projects (defined as any work done under \\ .
contract with a state agency or local governmental unit) or from damages resulting from the person’s

actions or omissions relating to the special waste, provided that all of the following apply: (a) the

acts or omissions by the person occurred while performing work under a contract for a public work

otion #1525 Amended "Page 7
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project, including acts or omissions by any person who has a direct contractual relationship with the
prime contractor under a contract for a public work project to perform labor or furnish materials;
and (b) the acts or omissions involving special wastes were required or permitted in a contract for a
public work project and the acts or omissions conformed to the provisions of the contract. Specify
that these provisions do not apply to any person to whom either of the following applies: (a) the
person’s act or omission constitutes gross negligence or involves reckless, wanton or intentional
misconduct; or (b) the person causes personal injury or wrongful death.
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ITNSEKTS 446
DRS/WTBA Dra(} s. 895.58, Stats. - 25 Mar 1939 -

SO N
.ﬁ
' SECTION 84. Ofg'ofth e statutes is repealed. ,
’ 30 3%m S
X SBCTION { 295,58 of the statutes is created to read:

' '395.58 Liability exemption; use of special waste under p

3 Speclal waste" means any solid waste

itk projects by the department of natural resurceS. ﬂl'he departrient may
‘[3' $€q 7(%/42 L2 10 /M‘/?’aygf /4,.’ P -

wast:/i:y rule, memorandum of understanding between itself a}nd.other state B

governmental units, or on a case-by-case! basis. The department sh
Syrecea ey

readily available to the general publk and only" ihose

[ ) spemal wastes in a format

requn‘ed to be usedina pubhc work pro;ect

\- disirxa or a combination or subunit of any of the foregoing.

N not subject to regulanon ag solid waste. |
,(ﬁ person is immune from M liability for the use df

project or for damages resultmg from the person’s actions or omlss%ons rejti
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Nelson, Robert

From: Dyck, Jon

Sent: Thursday, June 24, 1999 2:33 PM

To: Dake, Brian

Cc: Nelson, Robert

Subject: LRB 1032/1 liability exemption for using recycled materials in public works projects
Brian,

I have asked Bob Nelson of the Reference Bureau to make several changes to LRB 1032/1 to reflect what | believe was
the intent of the Assembly Republican Caucus. First, | asked him not to repeal s. 84.078 and the associated cross
references. This section of the statutes governs the use of recovered materials in highway projects and provides some
exemptions from environmental regulations if the use of recovered materials is done in accordance with rules for their use
in highway projects. The exemption created by this draft does not necessarily make the exemptions under s. 84.078 (3)
obsolete so | think it would not be wise to eliminate them. Although the proposed language drafted by the Wisconsin
Transportation Builders Association, which this provision of motion #1525 was based on, included the repeal of s. 84.078, |
did not include it in the motion because | felt it was counter to their intent.

Second, sub(3) of 895.58, which was taken directly from the Transportation Builder’s Association draft is poorly worded --
sub (4) is not related to the management of special waste. Bob Nelson suggested that it may be better to say something
like "special waste used in a public works project is not subject to regulation as solid waste under chapter 289."

Third, | suggested, and Bob agreed, that "public works" would be preferable to "public work."

Finally, on page 3, line 6, the (4) should be replaced with (5).

If you do not agree with any of these changes please let Bob and me know.

Jon Dyck, Fiscal Analyst
Legislative Fiscal Bureau
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ARC:.... Dake — Motion #1525, Liability exemption for using recycled
materials in public works projects ‘

For 1999-01 BUDGET — NoT READY FOR INTRODUCTION
CAUCUS AMENDMENT

TO ASSEMBLY SUBSTITUTE AMENDMENT 1,
TO 1999 ASSEMBLY BILL 133

At the locations indicated, amend the substitute amendment as follows:

e S
A

&‘1“:«.\1:3ge 959, line 17: after that line insert:

M' ‘,,NM
2. Page 1282, line 21: Qﬁfﬁtl_ggﬁ’“line insert:

e

/ 3 Kﬁ%ﬂ" \ f : //\i d »
\ SECTION 1319&\3:1.078 of the statutes is-repealed.”.
|

“SECTION 2581m..- 11 9) @ of th:%?aﬁm@g is repealed.”.

5
" M”“m‘\

b 3. Page"'i§94, line 18: after that line insert:
} “SECTION 2611m. 292.31 (8) (b) 8. of the statutes is repealed.”.

ﬁ% Page 1431, line 11: after that line insert:

“QreTION 3113m. 895.58 of the statutes is created to read:
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895.58 Liability exemption; use of special waste under public wor}?
contracts. (1) In this section:

(a) “Department” means the department of natural resources.

(b) “Local governmental unit” means a political subdivision of this state, a
special purpose district in this state, an agency or corporation of such a political
subdivision or special purpose district, or a combination or subunit of any of the
foregoing. \;/

(¢) “Public worlyproject” means any work done under contract to a state agency
or local governmental unit.

(d) “Special wsaste” means any solid waste which is characterized for beneficial
use in pﬁblic woz%/projects by the department of natural resources.

(2) The department may characterize a solid waste for beneficial use in pul;/lic
works projects by rule, memorandum of understanding between itself and other
state agencies or local governmental units, or on a case-by-case basis. The

department shall compile and maintain a list of special wastes in a format readily

available to the general public and only those special wastes may be required to be

5 N : »
used in a public work/project. w’o{lf?vﬂ “SE c/ h A pvu! /{( 27 aff‘,"f ﬁ/‘@&f

(8) Special waste Wmatad i e
Wast%f-’ C-w!‘\dlef C'{ qu

(4) A person is immune from liability for the use of special waste on a public
5
worliproject or for damages resulting from the person’s actions or omissions relating

A @Q%)ls not subject to regulation as solid

to the use of the special waste on a public Wor/l;/project if all of the following apply:
(a) The acts or omissions by the person occurred while performing work under

<
a contract for a public Wor}/project including acts or omissions by any person who

has a direct contractual relationship with the prime' contractor, as defined in s.
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10
11

1999 — 2000 Legislature ~3- - s

779.01 (2) (d), under a contract for a public wosg/project to perform labor or furnish
materials. |
(b) The acts or omissions involving the special wastes were required or
permitted in a contract for a public wor}(;roj ect and the acts or omissions conformed
to the provisions of the contract.
0L (5) _ _ .
/(4)/ Subsection (4) does not apply to any person to whom either of the following
applies:
(a) The person’s act or omission involved reckless, wanton or intentional
misconduct.

(b) The person’s act or omission resulted in injury or death to an individual.”.

(END)
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ARC.......Dake — Motion #1525, Liability exemption for using recycled
materials in public works projects

FOR 1999-01 BUDGET — NOT READY FOR INTRODUCTION
CAUCUS AMENDMENT

TO ASSEMBLY SUBSTITUTE AMENDMENT 1,
TO 1999 ASSEMBLY BILL 133

At the locations indicated, amend the substitute amendment as follows:

1. Page 1431, line 11: after that line insert:

“SECTION 3113m. 895.58 of the statutes is created to read:

895.58 Liability exemption; use of special waste under public works
contracts. (1) In this section:

(a) “Department” means the department of natural resources.

(b) “Local governmental unit” means a political subdivision of this state, a
special purpose district in this state, an agency or corporation of such a political

subdivision or special purpose district, or a combination or subunit of any of the

foregoing.
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(c) “Public works project” means any work done under contract to a state agency
or local governmental unit.

(d) “Special waste” means any solid waste which is characterized for beneficial
use in public works projects by the department of natural resources.

(2) The department may characterize a solid waste for beneficial use in public
works projects by rule, memorandum of understanding betwéen itself and other
state agencies or local governmental units, or on a case-by-case basis. The
department shall compile and maintain a list of special wastes in a format readily
available to the general public and only those special wastes may be required to be
used in a public works project.

(8) Special waste, when used in a public works project, is not subject to
regulation as solid waste under ch. 289.

(4) A person is immune from liability for fhe use of special waste on a public
works project or for damages resulting from the person’s actions or omissions
relating to the use of the special “}aste on a public works project if all of the following
apply:

(a) The acts or omissions by the person occurred while performing work under
a contract for a public works project including acts or omissions by any person who
has a direct contractual relationship with the primé contractor, as defined in s.
779.01 (2) (d), under a contract for a public works project to perform labor or furnish
materials.

(b) The acts or omissions involving the special wastes were required or

permitted in a contract for a public works project and the acts or omissions conformed

to the provisions of the contract.
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(5) Subsection (4) does not apply to any person to whom either of the following
applies:
(a) The person’s act or omission involved reckless, wanton or intentional

misconduct.

(b) The person’s act or omission resulted in injury or death to an individual.”.

(END)



