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1999 ASSEMBLY BILL 60

January 21, 1999 - Introduced by Representatives JENSEN, PLALE and WARD.
Referred to Committee on Financial Institutions.

" AN ACT to renumber 180.0724 (1); to amend 180.0722 (7) and 180.0722 @) (a);

to repeal and recreate 180.0722 (2); and to create 180.0103 (7m) and
180.0724 (le) of the statutes; relating to: the appointment of a proxy by a

shareholder in a business corporation.

. Analysis by the Legislative Reference Bureau

Under current law, a shareholder ina business corporation may vote his or he
shares in the corporation by proxy. To appoint a proxy, a shareholder or his or he
attorney-in-fact must sign an appointment form.

This bill permits a shareholder to appoint a proxy either in writing or by
transmitting or authorizing the transmission of an electronic transmission to the
person who will be appointed as proxy. Under the bill, “electronic transmission’
means internet transmission, touch-tone telephonic transmission, the transmission
of a telegram or cablegram or any other similar form of reliable communication.

CQ:»:L . Chevgie v N\Wp

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SecTiON 1. 180.0103 (7m) of the statutes is created to read:
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180.0103 (7m) “Electronic| transmission”{ means internet transmission

telephoruc transmission\transmission of a telegram ﬁablegram@

electTronic mat \ )

other similar formgof aehab¥1 commumcauonru@
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SECTION 2. 180.0722 (2) of the statutes is repealed and recreated to read:
180.0722 (2) (a) A shareholder entitled to vote at a meeting of shareholders, or

to express consent or dissent in writing to any corporate action without a meeting o@

shareholders, may authorize another person to act for the shareholder by appointing

the person as proxy. Jnastk 2-3 m\” da’::t?:i r:oﬂ‘_mc,ke. )
nv ¢

(b) Without limiting the manner in which a shareholder may appoint a proxy

under par. (a), a shareholder or the shareholder’s authorized officer, director,
_

employe, agent or attorney-in-fact mayge

any of the followmg&

1. Appoint a roxy in writing by sxng
n_appsint men cem
z 1xed to?iauﬁei-ﬁg by any reasonable means, including, but not

limited to, by facsimile signature. Qvthorized) by The persn

L who Wi\l be
2. Appoint a proxy b transmitting or authorizing the transmission of an

electronic transmiss10ffgo the person who will be appointed as proxy or to a proxy

solicitation firm, proxy support service organization or like agent ppointed as prox K@

%o receive the transmissiony Every electronic transmission shall contain, or be

accompanied by, information that can be used to reasonably determine that the
shareholder transmitted or authorized the transmission of the electronic
transmission. Ariy person chafged with determining whether a shareholder
transmitted or authorized the transmission of the electronic transmission shall
specify the information upon which the determination is made.

(c) Any copy, facsimile telecommunication or other reliable reproduction of the

mformation in the under par. (b) 1. or the electronic transmission under par )

W@
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) 2. may be substituted or used in lieu of the originaljwriting or electronic

transmission for any purpose for which the original W

transmission could be used, but only if the copy, facsimile telecommunication or othe;&’r‘B

(b

- W

reliable reproduction is a complete reproduction of the information in the original
wribing or electronic transmission.
SECTION 3. 180.0722 (7) of the statutes is amended to read:

180.0722 (7) Subjecttos. 180.0724 and to any express limitation on the proxy’s

©w. 0o ~ (@) w

+ated
authority{ - on—ile :
mrp_b/Qorm sy electromc +rmm»‘@

a_pp_o_in_tmgngh fation may accept the proxy's vote or other action as that of the
10 shareholder making the appointment.
11 SECTION 4. 180.0722 (8) (a) of the statutes.is amended to read:
12 180.0722 (8) (a) Notwithstanding sub. (4), may be revoked at any time by
13 openly stating the revocationata shareholder meeting or appointing a new proxy in

this section, “signed” means the plgeing of the shareholder’s

on, by tﬁe shareholder opthe shareholder’s authorized
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1999 Assembly Bill 60

Insert 2-1

not directly involving the physical transfer of paper that is suitable for the retention, retrieval and
reproduction of information by the recipient.

Insert 2-2

Section 2. 180.0103(16) of the statutes is amended to read:

180.0103(16) “Signed” or “signature” includes any manual, facsimile, conformed
or electronic signature or any symbol executed or adopted by a party with present
intention to authenticate a writing or electronic transmission. ~

Insert 2-3

An appointment of a proxy may be in durable form as provided in s. 243.07.

QBMKEW360369.1
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Wisconsin Statutes Regarding Proxy Voting Prior to Changes Proposed

in 1999
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80.0722 Proxies. (1) A sharcholder may vote his or her
shares in person or by proxy.

(2) A shareholder may appoint a proxy to vote or otherwise act
for the shareholder by signing an appointment form, either per-
sonally or by his or her attorney—in-fact. An appointment of a
proxy may be in durable form as provided in s. 243.07.

o officer or agent of the corporation authorized
" totabulate votes. An appointment is valid for 11 months M
' / unless a different period is expressl
inthe sppointmertdom ¥~ (Fe ins prctor o€ elecrien)
(4) (a) An appointment of a proxy voTab H

unless the appointment form
irrevocable and the appointment
Appointments coupled with anin

coupled with an interest.

1 st include, but are not limited
to, the appointment of any of the(following:

——

180.0723 Shares held by nominees. (1) A corporation
may establish a procedure by which the beneficial owner of shares
that are registered in the name of a nominec is recognized by the
corporation as the shareholder. The extent of this recognition may
be determined in the procedure.

(2) The procedure may set forth all of the following:
(a) The types of nominees to which it applies.

(b) The rights or privileges that the corporation recognizes in
a beneficial owner.

{c) The manner in which the nominee selects the procedure.

(d) The information that must be provided when the procedure
is sclected.

(¢) The period for which selection of the procedure is effective.

(f) Other aspects of the rights and duties created.
History: 1989 a. 303.

1. A pledges. ov eleckronic

2. A person who purchased or agreed to purchase the shares.

3. A creditor of the corporation who extended it credit under
terms requiring the appointment.

4. An employe or officer of the corporation whose employ-
ment contract requires the appointment.

5. A party to a voting agreement created under s. 180.0731.

(b) An appoinument made incvocable under par. (a) is revoked
when the interest with which it is coupled is extinguished.

(5) The death or incapacity of the shareholder appointing a
proxy does not affect the right of the corporation to accept the
proxy’s authority unlcss the secretary or othcer officer or agent of
the corporation authorized to tabulate votes receives notice of the
death or incapacity before the proxy exercises his or her authority
under the appointment.

(6) Notwithstanding sub. (4), a transferee for value of shares
subject to an irrevocable appointment may revoke the appoint-
ment if the transferee did not know of its existence when heor she
acquired the shares and the existence of the irrevocable appoint-
ment was not noted conspicuously on the certificate representing
the shares or, if the shares are without certificates, on the informa-
tion statement for the shares.

(7) Subject tos. 180.0724 and to any express limitation on the
proxy's authority appearing on the face of the appointment form,
a corporation may accept the proxy's vote or other action as that
of the shareholder making the appointment.

(8) A proxy appointed in connection with a shareholder vote
under . 180.1150 (5):

(2) Notwithstanding sub. (4), may be revoked at any time by
openly stating the revocation at a shareholder meeting or
appointing a new proxy in writing.

(b) Shall be solicited and appointed apart from the sale of or
offer to purchase shares of thie resident domestic corporation, as
defined in s. 180.1150 (1) (c)-

(c) May not be solicited sooner than 30 days before the meeting
called under s. 180.1150(5), unless otherwise agreed in writing by
the person acting under s. 180.1150 and the directors of the resi-
dent domestic corporation, as defined in s. 180.1150 (1) (c).

Histery: 1989 & 303; 19972 27.

‘-onsmssion

0724 Acceptance of Instruments showing share-
holderaction. (1) Ifthe name signed ona vote, consent, waiver
or proxy appointment corresponds (o the name of a shareholder,
the corporation, if acting in good faith, may accept the vote, con-
sent, waiver or proxy appointment and give it effect as the act of
the sharcholder.

(2) If the name signed on a vote, consent, waiver or proxy
appointment does not correspond to the name of its shareholder,
the corporation, if acting in good faith, may acccpt thevote, con-
sent, waiver or proxy appointment and give it effect as the act of
the shareholder if any of the following apply:

(a) The shareholder is an entity and the name signed purports
to be that of an officer or agent of the catity.

(b) The name signed purports to be that of a personal represen-
tative, administrator, executor, guardian or conservator represent-
ing the shareholder and, if the corporation requests, evidence of
fiduciary status acceptable to the corporation is presented with
respect to the vote, consent, waiver or proxy appointment.

(c) The name signed rts to be that of a receiver or trustee
in bankruptcy of the shareholder and. if the corporation requests,
evidence of this starus acceptablc to the corporation is presented

with respect to the vote, consent, waiver or proxy appointment.

(d) The name signed purports to be that of a pledgee, beneficial
owner, or attormey-in—~fact of the shareholder and, if the corpora-
tion requests, evidence accepuble to the corporation of the signa-
tory's authority to sign for the shareholder is gmsemed with
respect to the vote, consent, waiver or proxy appointment.

{e) Two or more persons arc the shareholder as cotenants or
fiduciaries and the name signed purports to be the name of at least
one of the coowners and the person signing appears to be acing
on behalf of ali coowners. .

3) The corporation may reject a vote, consent, waiver or
pi'o(x)? appointment if the sec);etag'y or other officer or agent of the
corporation who is authorized to tabulate votes, acing in go
faith, has reasonable basis for doubt about the validity of the sig-
nature on it or about the signatory's authority to sign for the share-
holder.

The corporation and its officer or agent who accepts or

j @ onsent, waiver or proxy appointmentin good faith
Gare not liable in damages to the
the acceptance or rejection.
jection of a

voie, Consent, waiver of proxy appointment u

valid unless a court of competent junisdiction determines othet-
wise.
History: 1989 8. 303.



Memorandum

Quarles & Brady May 11, 1999 -
/ S

To: Joseph D. Masterson
Catherine S. Powell

Copy: Anthony H. Driessen
Thomas J. Fonfara

From: Bruce C. Davidson

Re: Electronic Proxy Voting and Electronic Notice Legislation

Attached for your review are copies of:

1. The latest revised mark-up of 1999 Assembly Bill 60, the electronic proxy voting bill
which is pending in the Legislature, on which I have marked certain additional
changes in response to your comments on the version I circulated with my memo
dated April 30, 1999. The proposed changes (i) indicate that the definition of
“electronic transmission” also defines the term “electronically transmitted,” which
term is used in the proposed electronic notice provision, (ii) replace the proposed
definition of “signed” in Section 180.0724 with an amendment to the definition of
“signed” in Section 180.0103(16) to cover electronic signatures and electronic
transmissions, based in part on the Model Act definition, (iii) make the language
change in Section 180.0722(2)(b)2 suggested by Joe, and (iv) delete the words *“from
the date of its signing” from the proposed amended Section 180.0722(3), so that the
affected sentence would provide, like the Model Act, that an appointment is valid for
11 months (unless a different period is expressly provided in the appointment),
without indicating when the 11-month period begins to run.

2. The proposed electronic notice language from the State Bar that Tom faxed to me on
May 4, 1999, on which I have indicated the changes suggested by Catherine, Joe and
myself. The proposed changes are based largely on the changes to the Model Act
notice provisions that were adopted along with the changes regarding electronic
filings, a copy of which was attached to my memo dated April 30, 1999. In
connection with the changes to Section 180.0141, the necessary companion
amendment to the definition of “deliver” in Section 180.0103(6) would be made to
give meaning to the use of the phrase “method of delivery” in the proposed
amendment to Section 180.0141(3), which includes, among other things, delivery by

QBMKE\4365071.1



Memorandum

electronic transmission. The proposed changes also correct the numbering of the
proposed amendment to Section 180.0141 to correspond with the current statutory
numbering which appeared to have been inadvertently changed in the draft we
received from Tom.

Tom and Tony, this memo and my memo dated April 30, 1999, along with the copies of the
actions of the ABA Committee on Corporate Laws adopting the Model Act changes regarding
electronic proxy voting and electronic notice to sharcholders that were attached to my memo dated
April 30, 1999, should hopefully give you what you need to explain the changes we are proposing
to AB 60 and the proposed electronic notice language.

The State Bar Committee may also wish to give consideration, if it has not already, to the
amendments to the official comments to the affected Model Act provisions that were adopted by the
ABA Committee on Corporate Laws in connection with the changes to the Model Act provisions
regarding electronic proxy appointments and electronic notice to shareholders.

Also attached, for the information of Tom and Tony, is'the handout I used at the Garrett
Corporate and Securities Law Institute in April entitled “State Statutes Allowing Appointment of
a Proxy by Electronic Means,” which consists of a collection of the operative provisions of the
statutes of states which have provided for the appointment of a proxy by electronic transmission or
other means than a signed writing, the Model Business Corporation Act provision and a chart which
shows which states have statutes most closely resembling the Model Act or Delaware or neither.
Somewhat surprisingly, most of the states that have amended their statutes to authorize electronic
transmission of proxy appointments do not define electronic transmission. As noted on page 12 of
the handout, Connecticut, Mississippi, Missouri and Wyoming have included such a definition in
their statutes based on the Model Act definition. We have suggested that the definition of “electronic
transmission” in AB 60 be revised to include language from the Model Act definition. This
definition would then apply for purposes of both the appointment of a proxy by electronic
transmission and the giving of notice by a corporation to its shareholders via electronic transmission.

Note, however, that the Model Act official comment to the definition of “electronic
transmission,” set out on page 12 of the handout, indicates that the phrase is not intended to include
voice mail and other similar systems which do not automatically provide for the retrieval of data of
printed or typewritten form. Accordingly, if this interpretation were to be adopted in Wisconsin,
telephonic transmission of a proxy appointment by touchtone telephone would presumably be valid,
but an appointment via a voice mail message might not be. However, the suggested changes to the
Section 180.0141 notice provisions, based on the Model Act changes to the notice statute, would
provide that the leaving of notice via voice mail was a valid means of giving notice. (As noted
above, notice by electronic transmission is authorized by the revised proposed amendment to Section
180.0141(3) (as correctly numbered) by the language therein which permits notice to be
communicated in person, by mail or “other method of delivery,” since the companion amendment
to the defined term “delivery” includes delivery by electronic transmission).

QBMKEM365071.1 ’ Page 2



Memorandum

Please call if you have any questions or would like to discuss these matters.

Attachments

QBMKEM365071.1 Page 3



"

“-Draft 4/5/99 -
chings

Amendment tos, 180.0141 to Provide For
Electronic Notice to Sharehalders

180.0141 Notice. (1) This section applies to aotice that is required undec this chapter and that is made

subject to this secrian by express gefercnce  this secdon. 5
@) ‘ . Insmu give notice in wridngfexcept ;spxovidedinpu. ). {\For pyvproze v6-tx.,.,, w@
% mwm-W"nn-- !
A pefson may pive oral nouce L oré TOGCE 1S peoued by We g €S of incorporation or
bylaws and not otherwise prohibited by this chapter.

Except as provided ia s. 180.0721(4) or unless otherwise provided in the aricles of
aws, nouce may commupicated 1 person,

e

of personal gotice are impracticable, notce may b
p in the area where publi i isi

broadcast ¢ o ek e nilhod of delisvg ;
, @—\(n ] . e e tlone yreemoaT€
Written notice mestc corporaton or a gD corporation suthorized to amsact

business in this stte may be addressed to its registered agent at its registered office or to the domestic
* corporation or foreign corporaton at its principal office. With respect 10 a foreign corporation that bas noc
yet filed 20 annual report umder . 180.1622, the address of the farci corporation’s principal office may
be dewsmined from its application far 2 certificate of authority. LW e mesl , v
AL EL.
(8) Exoept as provided in par. (b) aod ss. 180.0807(2) and 180.0843(1), wrizen nodee is
effectve at that earliest of the following: .

(.(‘@ l. 'When received.

(c(‘(ﬁ:l . Five days after its deposit in the U.S. mail. if mailed postpaid and correcdy addressed.

o) 3. On the date shown on the requrn receipt, if seat by registered of certfied mail, rern
receipt requested. 20d the receipt is signed by or on bebalf of tge addressee. — - -
c— @6y, On the effective dare specified in the articles of incorporaton of byliwsw @
ion or foreign/cotporation to its sharehalder is effective
nav—be{addressed to the shareholder’s address

. =
et A Tal MRS MATIATATA T IR T -

—_—

180.0141 apphies to notice required ugder the Wisconsin Business Corporation

amendmenss w0 s. 180.0141 would allow a corporation to provide notice to its

608 257 5502 PAGE. 82 '
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CLASSIFICATION OF STATUTES

Very similar to Model Act*

Connecticut (adds three
words)

Mississippi (differs only in
punctuation)

Wyoming (adds “cither
manually or in facsimile”)

Follows Delaware

Colorado

Illinois

Indiana

Louisiana

Michigan

Missouri (but expressly
includes telephonic

transmission and tacks on the

Model Act definition of

"electronic transmission")
Nevada

New York (but uses a
“reasonably determined”
qualifier)

Oklahoma
Rhode Island

Tennessee

Virginia

* None are identical to the Model Act.
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Different

California
Kentucky

Maryland (see proposed |
amendment)

Minnesota

New Jersey (but most close
to Delaware )

North Carolina

North Dakota
Ohio

Pennsylvania

Texas

Utah (most close to
Delaware)
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PROXY VOTING AND THE INTERNET WORKSHOP

STATE STATUTES ALLOWING APPOINTMENT OF A
PROXY BY ELECTRONIC MEANS

The following is (i) a collection of the operative provisions of the statutes of states which
have provided for the appointment of a proxy by electronic transmission or other means than a
signed writing (which may, for brevity, be incomplete excerpts), (ii) the Model Business Corporation
Act provision, and (iii) a chart showing which states have statutes most closely resembling the
Model Act or Delaware or neither.

T8 = TS R 3
Model Business Corporation Act .. R AP 12
Classification Of STATULES . . v ot v vt e e e s tnnencnonensueaeneatsnneeuesneeenensess 13



STATUTES
California (Cal. Corp. Code § 178)

“Proxy means a written authorization signed or an electronic transmission authorized by a
shareholder or the shareholder’s attorney in fact giving another person or persons power to
vote with respect to the shares of such shareholder. “Signed”. . . means the placing of the
shareholder’s name or other authorization on the proxy (whether by manual signature,
typewriting, telegraphic, or electronic transmission or otherwise) by the shareholder or the
shareholder’s attorney in fact.

A proxy may be transmitted by an oral telephonic transmission if it is submitted with
information from which it may be determined that the proxy was authorized by the
shareholder, or his or her attorney in fact.”

Colorado (Colo. Rev. Stat. § 7-107-203(2)(b))

“A shareholder may appoint a proxy by transmitting or authorizing the transmission of a
telegram, teletype, or other electronic transmission providing a written statement of the
appointment to the proxy, to a proxy solicitor, proxy support service organization, or other
person duly authorized by the proxy to receive appointments as agent for the proxy, or to the
corporation; except that the transmitted appointment shall set forth or be transmitted with
written evidence from which it can be determined that the shareholder transmitted or
authorized the transmission of the appointment.”

Comment: The legislative notes state that the roots of the revisions which added the
electronic transmission provisions can be found in Delaware General Corporation Law

§212(c).
Connecticut (Conn. Gen. Stat. § 33-706(b))

«“A shareholder or his agent or attorney-in-fact may appoint a proxy to vote or otherwise act
for the shareholder by signing an appointment form or by an electronic transmission of the
appointment. An electronic transmission must contain or be accompanied by information
from which one can determine that the shareholder, the shareholder’s agent or the
shareholder’s attorney-in-fact authorized the electronic transmission.”

Delaware (Gen. Corp. Law Title 8 § 212(c))

“Without limiting the manner in which a sharcholder may authorize another person or
persons to act for him as proxy pursuant to subsection (b) of this section, the following shall
constitute a valid means by which a stockholder may grant such authority:



@) A stockholder may authorize another person or persons to act for him as
proxy by transmitting or authorizing the transmission of a telegram, cablegram, or
other means of electronic transmission to the person who will be the holder of the
proxy or to a proxy solicitation firm, proxy support service organization or like agent
duly authorized by the person who will be the holder of the proxy to receive such
transmission, provided that any such telegram, cablegram or other means of
electronic transmission must either set forth or be submitted with information from
which it can be determined that the telegram, cablegram or other electronic
transmission was authorized by the stockholder.” '

Illinois (Public Act 90-666 S.B. 1674; 805 Ill. Comp. Stat. 5/7.50(a))

“Without limiting the manner in which a shareholder may appoint such a proxy pursuant to
this Section 7.50, the following shall constitute valid means by which a shareholder may
make such an appointment:

2) A shareholder may transmit or authorize the transmission of a telegram,
cablegram, or other means of electronic transmission; provided that any such
transmission must either set forth or be submitted with information from which it can
he determined that the telegram, cablegram, or other electronic transmission was
authorized by the shareholder.”

Indiana (Ind. Code § 23-1-30-3(b)(2))

““A shareholder may transmit or authorize the transmission of an electronic submission. The
electronic submission:

(A)

(B),

©

may be transmitted by any electronic means, including data and voice telephonic
communications and computer network;
may be transmitted to:

() the person who will be the holder of the proxy;

(ii)  aproxy solicitation firm; or -

(iiiy  a proxy support service organization or similar agency authorized by the
person who will be the holder of the proxy to receive the electronic
submission; and

must either contain or be accompanied by information from which it can be

determined that the electronic submission was transmitted by or authorized by the

shareholder.”



Kentucky (Ky. Rev.v Stat. § 271B.7-220(2))

“_ .. atelegram or cablegram appearing to have been transmitted by the proper person, or a
photographic, photostatic, or equivalent reproduction of a writing appointing a proxy shall
be deemed to be a sufficient, signed appointment form.”

Comment: The commentary states that this language was added to make clear that proxies
may be transmitted electronically and used Ohio Rev. Code Ann. § 1701.48(B) as its basis.
Ohio uses essentially the same language as Kentucky for an allowable method of proxy
appointment. North Carolina and Texas use similar language.

Pennsylvania takes a similar approach, providing for permissive or mandatory recognition
of certain forms of proxy appointment depending upon the absence or presence of a
confidential identification number unique to the shareholder. '

See those states’ statutes herein.
Louisiana (La. Rev. Stat. § 12:75(C)(6))

“Except as otherwise provided in the articles or bylaws; without limiting the manner in
which a shareholder may authorize another person to act for him as proxy, pursuant to this
Subsection, the following shall constitute a valid means by which a shareholder may grant
such authority: :

() A shareholder may authorize another person or persons to act for him as proxy by
transmitting or authorizing the transmission of a telegram, cablegram, or other means of
electronic transmission to the person who will be the holder of the proxy, or to a proxy
solicitation firm, proxy support service organization, or like agent duly authorized by the
person who will be the holder of the proxy to receive such transmission; however, any such
telegram, cablegram, or other means of electronic transmission shall be submitted with
information from which it can be determined that the telegram, cablegram, or other electronic
transmission was authorized by the shareholder.” '

Maryland
Md. Code § 2-507(c)(3) currently provides:

“A stockholder may authorize another person to act as proxy by transmitting, or authorizing
the transmission of, a telegram, cablegram, datagram, or other means of electronic
transmission to the person authorized to act as proxy or to a proxy solicitation firm, proxy
support service organization, or other person authorized by the person who will act as proxy
to receive the transmission.”



The proposed amendment(House Bill 776) to § 2-507(c) is:

“(3) (I) [A] SUBJECT TO SUBPARAGRAPH (II) OF THIS PARAGRAPH, A
stockholder may authorize another person to act as proxy by transmitting, or authorizing the
transmission of, AN AUTHORIZATION FOR THE PERSON TO ACT AS PROXY TO:

1. THE PERSON AUTHORIZED TO ACT AS PROXY; OR
2. ANY OTHER PERSON AUTHORIZED TO RECEIVE THE

PROXY AUTHORIZATION ON BEHALF OF THE PERSON AUTHORIZED TO

ACT AS THE PROXY. INCLUDING A PROXY SOLICITATION FIRM OR

PROXY SUPPORT SERVICE ORGANIZATION.

(II) THE AUTHORIZATION MAY BE TRANSMITTED BY a telegram,
cablegram, datagram, ELECTRONIC MAIL, or ANY other ELECTRONIC OR
TELEPHONIC means [of electronic transmission to the person authorized to act as proxy
or to a proxy solicitation firm, proxy support service organization, or other person authorized
by the person who will act as proxy to receive the transmission].

Michigan (Mich. Comp. Laws § 450.1421(3))

“Without limiting the manner in which a shareholder may authorize another person or
persons to act for him or her as proxy pursuant to subsection (1), the following methods
constitute a valid means by which a shareholder may grant authority to another person to act
as proxy:

_(b)  Transmitting or authorizing the transmission of a telegram, cablegram or
other means of electronic transmission to the person who will hold the proxy or to
a proxy solicitation firm, proxy support service organization or similar agent fully
authorized by the person who will hold the proxy to receive that transmission. Any
telegram, cablegram or other means of electronic transmission must either set forth
or be submitted with information from which it can be determined that the telegram,
cablegram or other electronic transmission was authorized by the shareholder.”

Minnesota (Minn Stat. § 302A.449(1)())

“ [A] shareholder of a publicly held corporation may cast or authorize the casting of a vote
by a proxy by transmitting to the corporation or the corporation’s duly authorized agent
before the meeting, an appointment of a proxy by means of a telegram, cablegram, or any
other form of electronic transmission, including telephonic transmission, whether or not
accompanied by written instructions of the shareholder. The electronic transmission must
set forth or be submitted with information from which it can be determined that the
appointment was authorized by the shareholder.”



Mississippi (Miss. Code Ann. § 79-4-7.22(b))

“A shareholder or his agent or attorney in fact may appoint a proxy to vote or otherwise act
for the shareholder by signing an appointment form or by electronic transmission. An
electronic transmission must contain or be accompanied by information from which one can
determine that the shareholder, the shareholder’s agent or the shareholder’s attorney-in-fact
authorized the electronic transmission.”

Missouri (Mo. Stat. § 351.245(5))

“Without limiting the manner in which a shareholder may authorize a person to act for the
shareholder as proxy pursuant to this section, the following shall constitute a valid means by
which a shareholder may grant such authority:

2) “A shareholder may authorize another person to act for the shareholder as
proxy by transmitting or authorizing the transmission of a telegram, cablegram,
facsimile or other means of electronic transmission, or by telephone, to the person
who will be the holder of the proxy or to a proxy solicitation firm, proxy support
service organization or like agent duly authorized by the person who will be the
holder of the proxy to receive such transmission, provided that any such telegram,
cablegram, facsimile or other means of electronic transmission, or telephonic
transmission shall either set forth or be submitted with information from which it can
be determined that the telegram, cablegram or facsimile or other electronic
transmission, or telephonic transmission was authorized by the shareholder. . . .
Electronic transmission shall mean any process of communication not directly
involving the physical transfer of paper that is suitable for the retention, retrieval, and
reproduction of information by the recipient.”

Nevada (Nev. Rev. Stat. § 78.355(2)(b))

. “A stockholder may authorize another person or persons to act for him as proxy by
transmitting or authorizing the transmission of a telegram, cablegram or other means of
electronic transmission to the person who will be the holder of the proxy or to a firm which
solicits proxies or like agent who is authorized by the person who will be the holder of the
proxy to receive the transmission. Any such telegram, cablegram or other means of
electronic transmission must either set forth or be submitted with information from which
it can be determined that the telegram, cablegram or other electronic transmission was
authorized by the stockholder.”

New Jersey (N.J. Stat. Ann. 14A:5-19(1))

“Every proxy shall be executed in writing by the shareholder or his agent, except that a proxy
may be given by a shareholder or his agent by telegram, cable, telephonic transmission or

7



Oklahoma (Okl. Stat. Title 18 § 1057(C))

“Without limiting the manner in which a shareholder may authorize another person or
persons to act as a proxy pursuant to subsection B of this section, the following shall
constitute a valid means by which a shareholder may grant such authority:

(2) A shareholder may authorize another person or persons to act for him or her
as proxy by transmitting or authorizing the transmission of a telegram, cablegram,
or other means of electronic transmission to the person who will be the holder of the
proxy or to a proxy solicitation firm, proxy support service organization, or like agent
duly authorized by the person who will be the holder of the proxy to receive the
transmission; provided, that any such telegram, cablegram or other means of
electronic transmission must either set forth, or be submitted with information from
which it can be determined that the telegram, cablegram or other electronic
transmission was authorized by the shareholder.”

Pennsylvania (Pa. Stat. Ann. Title 15 § 1759(b))

“A telegram, telex, cablegram, datagram or similar transmission from a shareholder or
attorney-in-fact, or a photographic, facsimile or similar reproduction of a writing executed
by a shareholder or attorney-in-fact:

(1) may be treated as properly executed for purposes of this subsection; and

(2)  shall be so treated if it sets forth a confidential and uniqile identification
number or other mark furnished by the corporation to the shareholder for the
purposes of a particular meeting or transaction.”

Rhode Island (R.I. Gen. Laws § 7-1.1-31(c))

“Without limiting the manner in which a stockholder may authorize another person or
persons to act for him or her as proxy pursuant to subsection (c) of this section, the following
shall constitute a valid means by which a stockholder may grant such authority:

_ (1)(B) A stockholder may authorize another person or persons to act for him or her
as proxy by transmitting or authorizing the transmission of a telegram, cablegram, or other
means of electronic transmission to the person who will be the holder of the proxy or to a
proxy solicitation firm, proxy support service organization or like agent duly authorized by
the person who will be the holder of the proxy to receive such transmission, provided that
any such telegram, cablegram or other means of electronic transmission must either set forth
or be submitted with information from which it can be determined that the telegram,
cablegram or other electronic transmission was authorized by the stockholder.”



(2) A shareholder may authorize another person or persons to act for him as
proxy by transmitting or authorizing the transmission of a telegram, cablegram or
other means of electronic transmission to the person who will be the holder of the
proxy, or to a proxy solicitation firm, proxy support service organization or like agent
duly authorized by the person who will be the holder of the proxy to receive such
transmission, provided that any such telegram, cablegram or other means of
electronic transmission must either set forth or be submitted with information from
which the inspectors can determine that the telegram, cablegram or other electronic
transmission was authorized by the shareholder.” :

Wyoming (Wyo. Stat. Ann. §17-16-722(b))

“A shareholder or his agent or attorney-in-fact may appoint a proxy to vote or otherwise act
for the shareholder by signing, either manually or in facsimile, an appointment. form or by
an electronic transmission. An electronic transmission must contain or be accompanied by
information from which one can determine that the shareholder, the shareholder’s agent, or
the shareholder’s attomey-in-fact authorized the electronic transmission.”

11



MODEL BUSINESS CORPORATION ACT

§ 7.22(b) “A shareholder or his agent or attorney-in-fact may appoint a proxy to vote or otherwise
act for the shareholder by signing an appointment form, or by an electronic transmission. An
electronic transmission must contain or be accompanied by information from which one can
determine that the shareholder, the shareholder’s agent, or the shareholder’s attorney-in-fact

authorized the transmission.”

§ 1.40(7A) “Electronic transmission” or ,“elecfronically transmitted” means any process of
communication not directly involving the physical transfer of paper that is suitable for the retention,

retrieval, and reproduction of information by the recipient.”

Comment: Connecticut, Mississippi, Missouri and Wyoming have included a definition of
“electronic transmission " in their statutes based on the Model Act definition. The Official Comment
1o Model Act Section 1.40(7A) was added to the Model Act in 1997 in connection with the adoption
of amendments to the Model Act pertaining to the use of electronic means for transmitting and filing
corporate documents with the secretary of state (not in connection with the earlier amendments to
the Model Act adopted in 1996 to authorize the appointment of a proxy by an electronic transmission
which first included a definition of “electronic transmission ”). The Official Comment reads as
Sfollows: :

“Electronic transmission” or “electronically transmitted” includes both
communication systems which in the normal course produce paper, such as telegrams
and facsimiles, as well as communication systems which transmit and permit the
retention of data which is then subject to subsequent retrieval and reproduction in
written form. Electronic transmission is intended to be broadly construed and
include the evolving methods of electronic delivery, including electronic
transmissions between computers via modem, as well as data stored and delivered
on magnetic tapes or computer diskettes. The phrase is not intended to include voice
mail and other similar systems which do not automatically provide for the retrieval
of data in printed or typewritten form.”

12
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3 180.0724 (1e) of the statutes; relating to: the appointment of a proxy by a
4 _ shareholder in a business corporation.

o —

Analysis by the Legislative Reference Bureau

Under curremttaw, a shareholder in a business corporatiop-may vote his or her
shares in the corporation by prexy._To appoint a proxy,a shareholder or his or her
attorney—in—fact must sign an appointiteni ferm.

This bill permits a shareholderto appoint-a~proxy either in writing or by
transmitting or authorizing-the transmission of an electronic transmission to the
person who will be-appointed as proxy. Under the bill, “electronte~transmission”
means jnterfiet transmission, touch—tone telephonic transmission, the transmigsion

of o telegram or cablegram or any other similar form of reliable M_J

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

5 SECTION 1. 180.0103 (7m) of the statutes is created to read:



1999 — 2000 Legislature -2- LRB-0676/4
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ASSEMBLY BILL 60 4 SECTION 1

dther similar form of wetiable communication.

ECTION 2. 180.0722 (2) of the statutes is repealed and recreated to read:

5

180.0722 (2) (a) A shareholder entitled to vote at a meeting of shareholders, or
to express consent or dissent in writing to any corporate action without a meeting of

shareholders, may authorize another person to act for the shareholder by appointing

the person as proxy.

@
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©

(b) Without limiting the manner in which a shareholder may appoint a proxy

under par. (a), a shareholder or the shareholder’s authorized OW
(us? )~ valid) reama 15

employe, agent or attorgkey—m-fact may Wb|any of the followm% Z M M o
QV\ 1<
1. Appom;(m; proxy in writing by signing \be\writitus or causing bisoaher

signature to be affixed to thaweitingiby any reasonable means, including, but not
limited to, by facsimile signature.

! G WM@
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{

2. Appoin{ a proxy by transmitting or authorizing the transmission of an
electronic transmission)to the person who will be appointed as proxy or to a proxy
solicitation firm, proxy support service organization or like agent’ appointed as proxy

Mpeﬂem;mgmﬁ,simp Every electronic transmission shall contain, or b
he -

accompanied by, information that can be used to reasonably determine that t

9

/i'.l:;mmmﬂC m‘

shareholder transmitted or authorized the transmission of the electronic

transmission. Any person charged with determining whether a shareholder
transmitted or authorized the transmission of the electronic transmission shall
specify the information upon which the determination is made.

(¢) Any copy, facsimile telecommunication or other reliable repreduction of the

information in the yif{pgfunder par. (b) 1. or the electronic transmission under par.
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\( 15’ ' SEETION 4. 180.0722 (8) (a) of the statutes is amended to read:

12
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ASSEMBLY BILL 60 SECTION 2

(b) 2. may be substituted or used in lieu of the original|WAiting jor electronic
transmission for any purpose for which the original Krifing| or electronic

transmission could be used, but only if the copy, facsimile telecommunication or other

reliable reproduction is a complete reproduction of the information in the original

waciting)or electronic transmission.

- SECTION 3. 180.0722 (7) of the statutes is amended to read:

authority appearing ea—the-face—of the-appeintment—form in or on the form of
appointment, a corporation maya gor-other action as that of the

sharehelder making the appointment.

180.0722 (8) (a) Notwithstanding sub. (4), may be revoked at any time by

openly stating the revocation at a shareholder meeting or appuinting a new proxy in

writing the manner provided under sub. (2) (b).

—
SECTION 5. 180.0724 (1) of the statutes is renumbered 180.0724 (1r).
JCTION 6. 180.0724 (le) of the statutes is created to read:
180.0724 Tre)-In this section, “signed” means the placipg-of the shareholder’s

name or other authorization, by<the shareholdef or the shareholder’s authorized
officer, director, employe, agentoF attorney—imact, in or on the proxy appointment
form by manualSignature or by electronic transmission™in.the manner provided

arider s. 180.0722 (2).

22

(END)
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1999-2000 DRAFTING INSERT LRBs0077/%ins
FROM THE
LEGISLATIVE REFERENCE BUREAU

o sl
y 6\”\\55&0
Insert 2—4: J(J\{‘@’“

180.0103 (7m) “Electronic trans

ssion” means internet transmission,
. Y L . o v

telephonic transmission, electronic mail/ transmission of a telegram, cablegram or
dafagré{n or any other form or process of communication that does not directly
involve the physical transfer of paper and that is suitable for the retention, retrieval
and reproduction of information by the recipient.

SECTION 1. 180.0103 (16) of the statutes is amended to read:

.V : .
180.0103 (16) “Sigr\l/ed” or “signature” includes any manual, facsimile,

conformed or electronic signature or any symbol executed or adopted by a party with

present intention to authenticate a writing or electronic transmission.

History: 1989 a. 303; 1991 a. 16, 221; 1993 a. 112; 1995 a. 27, 271.

Insert 2-8:
%y -
W /An appointment of a proxy may be in durable form as provided in s. 243.07.

Insert 3-11:V

oN-2; 07 olth. tes i ad:

180.0722 (7) Subject to s. 180.0724 and to any express limitation on the proxy’s
authority appearing-on-theface-of stated in Lhe appointment Aform or_electronic
transmission, a corporation may accept the proxy’s vote or other action as that of the

shareholder making the appointment.

History: 1089 4 30310074 27



DRAFTER'S NOTE LRBs0077/an
FROM THE . M
LEGISLATIVE REFERENCE BUREAU

Because the phrase “electronically transmitted” is not used in ch. 180 there is no
need to define the phrase in proposed s. 180.0103 (7m). :

Rick Champagne

Legislative Attorney

Phone: (608) 266-9930

E-mail: Rick.Champagne@legis.state.wi.us



DRAFTER’'S NOTE LRBs0077/1dn
FROM THE RAC:kmg:kjf
LEGISLATIVE REFERENCE BUREAU

May 26, 1999

Because the phrase “electronically transmitted” is not used in ch. 180 there is no
need to define the phrase in proposed s. 180.0103 (7m).

Rick Champagne

Legislative Attorney.

Phone: (608) 266-9930

E-mail: Rick.Champagne@legis.state.wi.us
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. Memorandum

QIIdT/&f iBmdy June 1, 1999

VIA FACSIMILE

To: Thomas J. Fonfara

Copy:  Anthony H. Driessen
Conrad G. Goodkind
Joseph D. Masterson

Catherine S. Powell

From: Bruce C. Davidson

Re: Electronic Proxy Voting and Electronic Notice Legislation -- Draft of Modified AB-60

A few comments with respect to the draft of modified AB-60 attached to your May 28, 1999
memorandum to Ted Jankowski at Johnson Controls:

L.

[ 28]

(V%)

With respect to Rick Champagne’s drafting comment that there is no need to define
the phrase “electronically transmitted” because it is not used in Chapter 180, that
term would be used in the proposed companion amendment to Section 180.0141 10
authorize electronic notice to shareholders. See the proposed amendment to Section
180.0141(5)(b)(ii) attached.

What happened to the companion changes to Sections 180.0722(3) and (4) and
Sections 180.0724(4) and (5) which were attached to the mark-up of AB-60 artached
to my memos dated April 30, 1999 (which discussed those changes in the first

paragraph) and May 11, 19997 These changes, a copy of which is atiached, conform
to the other changes being made by AB-60 and parallel the changes made in the
corresponding provisions of Model Business Corporation Act on which our statute

1s based.

Mr. Champagne’s revised draft, designated Senate Substitute Amendment, to 1999
Assembly Bill 60, makes certain other minor language changes from what we had
proposed, which I presume he has deemed to be appropriate.

Of course, when amending certain statutes, care has to be taken to make appropriate parallel
amendments to other related statutes. The suggested mark-ups of the electronic proxy voting
legislation and the proposed electronic notice to shareholders changes attached to my memo of
May 11, 1999 were our attempt to dovetail the electronic proxy and notice provisions and conform
them, as appropriate, to the corresponding provisions of the Model Business Corporation Act. If
anyone suggests further changes, the effect of such changes on related provisions should be

QBMKE'4176180.1
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Memorandum

considered. The discussions in my memos dated April 30, 1999 and May 11, 1999, and the
attachments thereto, were intended to be helpful to anyone who is considering the proposed
legislative changes in that they discuss the origin of and reasons for the proposed changes, the
corresponding changes to the Model Business Corporation Act, and related matters.

Please let me know if you have any questions or if I can be of further assistance.

Attachments

QBMKE'4376188 | Page 2
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Because the phrae “electronicall transmitted” i8 not used in ch. 180 there is no
need to define the phtyse in proposed s. 180.0103 (7m).

Rick Champagne

Legislative Attorney

Phone: (608) 266-9930

E-mail: Rick Champagne@legis.state.wi.us
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AN ACT to amend 180.0103(16), 180.0722 (7) and 180.0722 (8)(a); to repeal and

recreate 180.0722 (2); and ¢o create 180.0103 (7m) of the statutes; relating

to: the appointment of a proxy by a shareholder in a business corporaticn.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows: : \ _ N -
W TocrormTld \)

4 SECTION 1. 180.0103 (7m) of the statutes is created to read:

o

180.0103 (7m) “Electronic transmission” {means internet tran smissicn.
telephonic transmission, electronic mail transmission, transmission of a telegram,
cablegram or datagram or any other form or process of communication that dces not

directly involve the physical transfer of paper and that is suitable for the retentior,

© o0 =N O

retrieval and reproduction of information by the recipient.

10 SECTION 2. 180.0103 (16) of the statutes is amended to read:
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180.0103 (16) “Signed” or “signature” includes any manua. facsimiie
conformed or electronic signature or any symbol executed or adopted by a party with
present intention to authenticate a writing or electronic transmission.

SECTION 8. 180.0722 (2) of the statutes is repealed and recreated to read:

180.0722 (2) (a) A shareholder entitled to vote at a meeting of shareholders, or
tc express consent or dissent in writing to any corporate action without a meeting of
shareholders, may authorize another person to act for the shareholder by appointing
the person as proxy. An appointment of a proxy may be in durable form as proviced
in s. 243.07.

(b) Without limiting the manner in which a shareholder may appoint a prexy
under par. (a), a shareholder or the shareholder's authorized officer, director,

employe, agent or attorney—in-fact may use any of the following as a valid means 0

make such an appointment:
1. Appointment of & proxy in writing by signing or causing the shareholder's
signature to be affixed to an appointment form by any reasonable means, including.

but not limited to, by facsimile signature..

2. Appointment of a proxy by transmitting or authorizing the transmission of
an electronic transmission of the appointment to the person who will be appointed
as proxy or to a proxy solicitation firm, proxy support service organization or l:xe

agent authorized to receive the transmission by the person who will be appointed as

proxy. Every electronic transmission shall contain, or be accompanied Dy,

information that can be used to reasonably determine that the shareholder

transmitted or authorized the transmission of the electronic transmission. Any

person charged with determining whether a shareholder transmitted or au thorized
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SECTION 3

the transmission of the electronic transmission shall specify the informaticn upcn
which the determination is made.

(¢) Any copy, facsimile telecommunication or other reliabie reproducticn cf:he
information in the appointmenf form under par. (b) 1. or the electrenic transmissict
under par. (b) 2. may be substituteci or used in lieu of the original appoiniment ferm
or electronic transmission for any purpose for which the original appointment form
or electronic transmission could be used, but only if the copy, facsimi2

telecommunication or other reliable reproduction is a complete repreduction ¢f th

(1]

information in the original appointment form or electronic transmission.

SECTION 4. 180.0722 (7) of the statutes is a;nended to read:

180.0722 (7) Subject tos. 180.0724 and to any express limitation on the proxy’s
authority a.ppea-n-ag-e-n—-bhe-kee—efm the appointment form gr electronic

transmission, a corporation may accept the proxy’s vote or other action as thatof the
shareholder making the appointment. ‘

SECTION 5. 180.0722 (8) (a) of the statutes is amended to read:

180.0722 (8) (a) Notwithstanding sub. (4), may be revoked at any time oy
openly stating the revocation at a shareholder meeting or appointing a new proxy ia

(END)

W hat hameond & T vy
1 fo.0722(3) e (4) ams
1§6. 0 204 (4) st (8) 2 Sow Hachmrt
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80.0722 Proxies. (1) A sharcholder may vote his or her
shares in person or by proxy.

(2) A shareholder may appoint a proxy to vote or otherwise act
for the shareholder by signing an appaintment form, either pet-
sonally of by his or her anomey-in-fact. An appointment of a
proxy may be in durable form as provided in 5. 243.07.

(4) (a) An appointmentof a P

coupled with an interest.

10, the sppointment of any of the(followi

——

180.0723 Shares held by nominess. (1) A corporaien
may establish a procedure by which the benefizial owner af srazes

- that are registered in the name of 3 nominee s recognized oy 'ne

corporation as the sharehotder. The cxientof trus reC3gRILCR May
be determined in the proccdure.

(2) The procedure may set forth al} of wne follow:ag:

(3) The types of nominees to which it applies s

(d) The nghts or privileges that the corperation fecagnizes in
a beneficial owner.

(¢) The manner in which the nomunee selects the prosedre

(d) The informauon that muat be provided when the pracecure
is selested.

(¢) The period for which selection of the procedure i3 elfzztive

() Other aspects of the rights and duues created.
Historyt 1989 & )03,

2. A person who purchased or agreed 0 purchase the shares.
3. A creditor of the corporation who extended it credit under
terms requining the appointment
4. An employe or officer of the corporation whose employ-
ment conaact requires the appeintment.
S. A party 16 a voting agreement created uader 1. 180.0731.
(b) An appointment made isrevocable undes pas. () is revoked
when the ipterest with which it is coupled is extinguished.
(8) The death or incapacity of the sharcholder appointing 3
proxy daes net affect the right of the comorarion 0 &eept the
proxy's suthority unless the secrewsy or other officer or agent of

(he corparation authorized to labulats votes receives notice of the
death or incapacity before the proxy exercises his or her suthority
undar the sppomument.

(8) Notwithstanding sub. (4), 8 transferee for valus of shares
subject Lo an irevocable appointment may revoke the appoint-
ment if the transferee did not know of its existence when he of she
acquired the shares and the existence of the irrevocable appoint-
ment was A0t noted CORspicuously on the certificatc representing
the shares or. if the shares are without certificates, on the informa-
uon swternent for the shares, .

(7) Subject1os. 180.0724 and lo any express limitation on the
proxy's authorify appearing om the face of the appointment form,
2 Carporation may acCEpt the proxy’s vote of other action as that
of the sharcholder making the appointmernt

(8) A proxy appoisted in connection with a shareholder vote
under 3. 180.1150 (8):

(2) Notwithstanding sab. (4), may be revoked at any tme by
openly sugng the revocation at a shareholder meeling or
appointing a new proxy in wrigng.

(b) Shal bs solicieed and appointed apart from the sale of or
offer 1o puschase shares of s revident domest¢ corporation, as
defined in s. 180.1150 (1) (c).

{¢) May not be solicited sooner than 30days before the meeting
called under s. 180.1150(5). unless otherwiss agreed in writng by
the person ocung under s. 180.1150 and the directors of the resi-
dent domesuc corporation, as defined in 3. 180.1150 (1) (¢).

Higsery: 1989 2 J0); 19972 27,

6724 Acceplance of Instruments showing share-
holder action. (1) [fthe name signed on a vote, SORsent. waiver
of proxy BppoinamEnt correspands to the name of a sharsnoider,
the corporation. if acting in good faith, may accept the vote. on-
SanL. Waiver o Proxy appointment and pive it effect as the act of

" the shareholder.

{2) If the name signed on a vote, consent. wajver or Drcry
appolnonent Joes ot correapond te the name of 118 sharenoider.
the corporation. if acting in good faith, may accept the vete, Ton-
sant, waiver or proxy appoingnent and give it effect as the act of
the shareholder if any of the following apply:

(a) The shareholder is an entity and the name s1gned pUrpens
t0 be that of an officer or agent of the enLry.

(b) The name signed purporu 1o ¢ that of a personal represens
Lative, pdmini STIOL, exccutor, guardian or conservator represent-
ing the ahareholder and. if the corporation requesy, evidence of
fiduciary sutus accepuble to the corporation 13 presented with
respect 1o the vots. Cconsent, wWaiver or proly appointment.

(¢) The name signed purporus 1o be that of a recesver of Tustee
in bankruptcy of the shareholder and. if the corporauon requests,
evideace of Uus sarus accepuble (o the corporanon 1§ presentcd
with respect 10 the votz, consent. waiver Of proxy appointment.

(d) The name signed purparts (o be that of a pledges. seneficial
owner, or aaomey—in-fact of the shareholder and. if the corpera-
tion requeTts, evidence acceptable Lo Uy corporauon of U signa-
tory's authority 0 SigD for the sharcholder 1 presented with
respoct 1o the voee, consent, waiver or proxy apponument.

() Two or more perions &e the shareholder as zotenants of
fiduciaries and the name 3igned purports (0 be the nume 3f at least
one of the coowners and the person signing appeuns (0 be cung
on behalf of all coowners. .

orporation mé reject & VO, SOnsenL wuver
pr;na} :p:n:mml if the ucyreuiv ar other officer or agent of the
corponaon who 13 aathonzad (0 tabulste votes, acung id good
faith, has reasonable basis for doubt about the validity ¢! the sig-
naure on it or about the signatory's authonty 103130 for the shase-
m?:;"m corporation and iD officer o agent who accepts of
) Xa wiver of proly appointment 1o good fauh
and in sccordan : 0 not liable 1n damages ta the
sharchelder for the conacquences O the accsptance of rejecuon.
(8) Corporais sction pased on the acceptance o reyeclion of 2

VolL. COnsent, waver o1 proLy appointment under Lus sc:TENgs
valid unless a coust of competent junsdicuon determines otnet-

wiee.
Histarn 1999 & 3.
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SENATE SUBSTITUTE AMENDMENT,
TO 1999 ASSEMBLY BILL 60

[

1 AN ACT to amewrd 180.0103 (16), 180.0722 (7) and 180.0722 (8) (a); to repeal an(i
2 . recreate 180.0722 (2); and to create 180.0103 (7Tm) of the statutes; relating

to: the appointment of a proxy by a shareholder in a business corporation/
A

@ ' 180.0103 (7m) “Electronic transmission”/means internet transmission, |
6 telephonic transmission, electronic mail transmission, transmission of a telegram,
7 cablegram or datagram or any other form or process of communication that does not
8 directly involve the physical transfer of paper and that is suitable for the retention,
9 retrieval and reproduction of information by the recipient.

10 SECTION 2. 180.0103 (16) of the statutes is amended to read:
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SECTION 2

180.0103 (16) “Signed” or “signature” includes any manual, facsimile,

conformed or electronic signature or any symbol executed or adopted by a party with
present intention to authenticate a writing or electronic transmission.

SECTION 3. 180.0722 (2) of the statutes is repealed and recreated to read:.
180.0722 (2) (a) A sharcholder entitled to vote at a meeting of shareholders, or
to express consent or dissent in writing to any corporate action without a meeting of
shareholders, may authorize another person to act for the shareholder by appointing
the person as proxy. An appointment of a proxy may be in durable form as .provided
in s. 243.07.

(b) Without limiting the manner in which a shareholder may appoint a proxy
under par. (a), a shareholder or the shareholder’s authorized officer, director,
employe, agent or attorney-in—fact may use any of the following as a valid means to
make such an appointment:

1. Appointment of a proxy in writing by signing or causing the shareholder’s -
signature to be affixed to an appointment form by any reasonable means, including,
but not limited to, by _facsimile sigﬁature.

2. Appointment of a proxy by transmitting or authorizing the transmission of
an electronic transmission of the appointment to the person who will be appointed
as proxy or to a proxy solicitation firm, proxy support service organization or like
agent authorized to receive the transmission by the person who will be appointed as
proxy. Every electronic transmission shall contain, or be accompanied by,
information that can be used to reasonably determine that the shareholder
transmitted or authorized the transmission of the electronic transmission. Any

person charged with determining whether a shareholder transmitted or authorized
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SECTION 3

the transmission of the electronic transmission shall specify the information upon
which the determination is made.

(c) Any copy, facsimile telecommunication or other reliable reproduction of the
information in the appointment form under par. (b) 1. or the electronic transmission
under par. (b) 2. may be substituted or used in lieu of the original appointment form
or electronic transmission for any purpose for which the original appointment form
or electronic transmission could be used, but only if the copy, facsimile
telecommunication or other reliable reproduction is a complete reproduction of the

information in the original appointment form or electronic transmission.

SECTION 4. 180.0722 (7) of the statutes is amended to read:

180.0722 (7) Subject tos. 180.0724 and to any express limitation on the proxy’s
authority appearing-on-theface-of stated in the appointment form or electronic

transmission, a corporation may accept the proxy’s vote or other action as that of the
shareholder making the appointment.

SECTION 5. 180.0722 (8) (a) of the statutes is amended to read:

180.0722 (8) (a) Notwithstanding sub. (4), may be revoked at any time by

openly stating the revocation at a shareholder meeting or appointing a new proxy in

writing the manner provided under sub. (2) (b).

Q_;)/a (END)

ser T
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Vv

SECTION 1. 180.0103 (6) of the statutes is repealed and recreated to read:

Insert 1-4:

v/ :
180.0103 (8) “Deliver” or “delivery” means any method of delivery used in

conventiopal commercial practice, including delivery by hand, mail, commercial
delivery or electronic transmission.

Insert 2-4:V/

SECTION 2. 180.0141 (2) (a) of the statutes is amended to read:

180.0141 (2) (a) A person shall give notice in writing, except as provided in par.

(b). For purposes of this section, notice by electronic transmission is written notice.

History: 1989 a. 303.

SECTION 3. 180.0141 (3) of the statutes is amended to read:
180.0141 (8) Except as provided in s. 180.0721 (4) or unless otherwise provided

in the articles of incorporation or bylaws, notice may be communicated in persorrby

eemmmgeat;eavor—bymaﬂ-er—pﬂvateeameﬁaﬂdﬁf mail or other method of delivery;

by telephone, including voice mail, answering machine or answering service; or by
v v
any other electronic means. If these forms of personal notice are impracticable,

notice may be communicated by a newspaper of general circulation in the area where
published, or by radio, television or other form of public broadcast communication.

History: 1989 a. 303

SECTION 4. 180.0141 (5) (b) of the statutes is renumbered 180.0141 (5) (b)

(intro.) and amended to read:

180.0141 (5) (b) (intro.) Written notice by a domestic corporation or foreign
corporation to its shareholder is effective when under any ofthe folloyy' ing conditions:

L

-
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1. When mailed and-maybe, but only if mailed postpaid and addressed to the

shareholder’s address shown in the domestic corporation’s or foreign corporation’s

current record of shareholders.

History: 1989 a. 303.

SECTION 5. 180.0141 (5) (b) 2. of the statutes is created to read:

180.0141 (5) (b) 2. When electronically transmitted to the shareholder in a
manner authorized by the shareholder.

Insert 3-10: ‘/

SECTION 6. 180.0722 (8) of the statutes is amended to read:

180.0722 (3) An appointment of a proxy is effective when a signed appointment
form or an electronic transmission of the appointment is received by the seeretary
orother Yl inspector of election or the officer or agent of the corporation authorized
to tabulate votes. An appointment is valid for 11 months from the dateofitssigning
unless a different period is expressly provided in the appointment form.

History: 1989 a. 303; 1997 a. 27.

SECTION 7. 180.0722 (4) (a) (intro.) of the statutes is amended to read:

180.0722 (4) (a) (intro.) An appointment of a proxy is revocable by-the
sharcholder unless the appointment fog eonspicuously or electronic transmission
states that it is irrevocable and the appointment is coupled with an m’cerest
Appointments coupled with an interest include, but are not limited to, the

appointment of any of the following:

History: 1989 a. 303, 1997 2. 27 l/

Insert 3-19:
SECTION 8. 180.0724 (4) of the statutes is amended to read:
180.0724 (4) The corporation and its officer or agent who accepts or rejects a

vote, consent, waiver or proxy appointment in good faith and in accordance with this
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section or s. 180.0722 (2) are not liable in damages to the shareholder for the

consequences of the acceptance or rejection.

History: 1989 a. 303.

SECTION 9. 180.0724 (5) of the statutes is amended to read:
180.0724 (5) Corporate action based on the acceptance or rejection of a vote,
' v
consent, waiver or proxy appointment under this section or s. 180.0722 (2) is valid

unless a court of competent jurisdiction determines otherwise.

History: 1989 a. 303.
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DRAFTER’S NOTE LRBs0077/2dn
FROM THE ’ RAC:kmg:mre
LEGISLATIVE REFERENCE BUREAU

June 8, 1999

Per your request, I referred to the “inspector of election” in s. 180.0722 (3). Please
note that this is not a defined term in ch. 180. :

Richard A. Champagne
Legislative Attorney
. Phone: (608) 266-9930
E-mail: Rick.Champagne@legis.state.wi.us
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Memorandum

Qwr/afiBmaﬁi June 10, 1999

Vi

To:

A FACSIMILE

Thomas J. Fonfara

Copy: Anthony J. Driessen

Conrad G. Goodkind
Joseph D. Masterson
Catherine S. Powell

From: Bruce C. Davidson

Re:

Electronic Proxy Voting and Electronic Notice Legislation--
June 8, 1999 Draft of Senate Substitute Amendment to 1999 Assembly Bill 60

With respect to the revised draft of the Senate Substitute Amendment to 1999 Assembly Bill

60 accompanying your memorandum of June 9, 1999:

1. Mr. Champagne’s drafter’s note points out that the term “inspector of election” used
in the proposed amendment to Section 180.0722(3) is not defined in Chapter 180. That is correct.
We have suggested that the reference be included (2) to conform to Section 7.22(c) of the Model
Business Corporation Act, as amended in connection with the 1996 amendments to authorize
appointment of a proxy by electronic transmission, and (b) to recognize the fact that Wisconsin
publicly-held corporations commonly do appoint a representative of their transfer agent or other
independent person to act as an inspector of election, particularly in the event of a shareholder vote
on extraordinary or contested matters. The Model Business Corporation Act was amended in 1996 -
to add Section 7.29, which requires a publicly-traded corporation to appoint one or more inspectors
of election (without defining the term). A copy of Section 7.29 and the Official Comment thereto
is attached for your information. Query whether the State Bar Conunittee has considered whether
a provision comparable to Section 7.29 should be added to the Wisconsin Business Corporation Law.
However, the inclusion of the reference to “inspector of election” in Section 180.0722(c) would not
seem to necessarily depend upon the adoption of Section 7.29. On the other hand, if this appears to
be a problem, it could probably also be maintained that an inspector of election is an “agent of the
corporation authorized to tabulate votes” under the existing language of Section 180.0722(3).
Section 7.29 of the Model Act is similar to Section 231 of the Delaware General Corporation Law.

2. Mr. Champagne’s revised draft, which now includes the proposed electronic notice
amendments, makes a few minor language changes to the proposed language accompanying
my June 1, 1999 memorandum which I presume he has deemed to be appropnate.

QBMKE3R1456.1
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Memorandum

Subject to the matters referred to in my memoranda dated April 30, 1999, May 11, 1999 and
June 1, 1999, 1T have no further comments.

Please let me know if you have any questions or if I can be of further assistance.

Attachment

QBMKE4381456.1 Page 2
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SECTION 7.29

§7.29. INSPECTORS OF ELECTION [NEW]

(a) A corporation having any shares listed on a national secu-
rities exchange or regularly traded in a market maintained
by one or more members of a national or affiliated securities
association shall, and any other corporation may, appoint
one or more inspectors to act at a meeting of shareholders
and make a written report of the inspectors’ determinations.
Each inspector shall take and sign an oath faithfully to exe-
cute the duties of inspector with strict impartiality and ac-
cording to the best of the inspector’s ability.

(b) The inspectors shall

(1) ascertain the number of shares outstanding and the
voting power of each;

(2) determine the shares represented at a meeting;
(3) determine the validity of proxies and ballots;
(4) count all votes; and '

(5) determine the result.

(c) An inspector may be an officer or employee of the corpo-
ration.

CROSS-REFERENCES
Officers of the corporation, see § 8.40.

Proxies, see § 7.22.

OFFICIAL COMMENT

Section 7.29(a) requires that, if a corporation has shares which
" are listed on a national securities exchange or regularly traded in
a market maintained by one or more members of a national or
affiliated securities association, one or more inspectors of election
must be appointed to act at each meeting of shareholders and
make a written report of the determinations made pursuant to
section 7.29(b). It is contemplated that the selection of inspectors
would be made by responsible officers or by the directors, as

1997 SUPPLEMENT ‘ 7-203
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MODEL BUSINESS CORPORATION ACT ANNOTATED

authorized either generally or specifically in the corporation’s
bylaws. Alternate inspectors could also be designated to replace
any inspector who fails to act. The requirement of a written report
is to facilitate judicial review of determinations made by in-
spectors.

Section 7.29(b) specifies the duties of inspectors of election.
If no challenge of a determination by the inspectors within the
authority given them under this section is timely made, such de-
termination shall be conclusive. In the event of a challenge of
any determination by the inspectors in a court of competent ju-
risdiction, the court should give such weight to determinations of
fact by.the inspectors as it shall deem appropriate, taking into
account the relationship of the inspectors, if any, to the manage-
ment of the company and other persons interested in the outcome

_of the vote, the evidence available to inspectors, whether their
determinations appear to be reasonable, and such other circum-
stances as the court shall regard as relevant. The court should
review de novo all determinations of law made implicitly or ex-
plicitly by the inspectors. ,

Normally, in making the determinations contemplated by sec-
tion 7.29(b), the only facts before the inspectors should be ap-
pointment forms and electronic transmissions (or written evi-
dence thereof), envelopes submitted with appointment forms,
ballots and the regular books and records of the corporation, in-
cluding lists of holders obtained from depositories. However, in-
spectors may consider other reliable information for the limited
purpose of reconciling appointment forms, electronic transmis-
sions, and ballots submitted by or on behalf of banks, brokers,
their nominees, and similar persons which represent more votes
than the holder of a proxy is authorized by the record owner [0
cast or more votes than the shareholder holds of record. If the
inspectors do consider such other information, it should be spe-
cifically referred to in their written report, including the person
or persons from whom they obtained the information, when the
information was obtained, the means by which the information
was obtained, and the basis for the inspectors' belief that such
information is accurate and reliable.

Section 7.29(c) provides that an inspector may be an officer
or employee of the corporation. However, in the case of publicly
held corporations, good corporate practice suggests that such in-

7-204 1997 SUPPLEMENT
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SECTION 7.29

spectors should be independent persons who are neither employ-
ees nor officers if there is a contested matter or a shareholder
proposal to be considered. Not only will the issue of independent
inspectors enhance investor perception as to the fairness of the
voting process. but also the report of independent inspectors can
be expected to be given greater evidentiary weight by any court
reviewing a contested vote.

ANNOTATION
HISTORY
MODEL ACT DERIVATION
1 21-7: 3 - Yo S § 7.29, added by

amendment,
proposed, 51 Bus.
Law. 209 (1995),
adopted, 52 Bus.
Law, 225 (1996)

1997 SUPPLEMENT 7-205
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