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PRELIMINARY DRAFT - NOT READY FOR INTRODUCTION

AN Act (j relating to: an agreement between the state and tobacco product

manufacturerso

Analysis by the Legislative Reference Bureau
This is a preliminary draft. An analysis will be provided in a later version.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows: :

SECTION 1. 895.10 of the statutes is created to read:

895.10 Tobacco product aéreement. 1) DEFIﬁI/TIONs. In this section:

(a) “Ad‘g usted for inflation” means increased in accordance with the formula for
an inflation adjustment in exhibit C of the master settlement agreement.

(b) “Aiéiliate” means a person who directly or indirectly owns or controls, is
owned or controlled by or is under common ownership or control with, another

” «

. v’ . .
person. In this paragraph,“owns”, “owned” and “ownership” means ownership of an

0%
equity interest, or the equivalent of an equity interest, of ﬁbtypﬂpp;t%or more.
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SECTION 1

v

(c) “Allocable share” means (insert AS)

#xxNOTE: I recreated the definitions given in the master settlement, because that
document is not easily available to the public. However, some of these definitions are
extremely long, complicated and difficult to understand.

(d) 1. “Cigarette” means any product that contains nicotine, is intended to be
0
burned or heated under ordinary conditions of use, and consists of/or contains any
of the following:

a. Any roll of tobacco wrapped in paper or in any substance not containing

tobacco.

b. Tobacco, in any form, that is functional in the product, Whicl'\?,,ecause of its
appearance, the type of tobacco used in the filler, or its packaging aﬁ{i labeling, is
likely to be offered to, or purchased by, consumers as a cigarette.

c. Any roll of tobacco wrapped in any substance containing tobacco which,
because of its appearance, the type of tobacco used in the filler, or its packaging and
labeling, is likely to be offered to, or purchased by, consumers as a cigarette described
in wwwﬁ' 4his  sobdivision

2. The term “cigarette” includes “roll-your—own” tobacco which, because of its
appearance, type, packaging or labeling is suitable for use and likely to be offered to,
or purchased by, consumers as tobacco for making cigarettes. For purposes of this

paragr\gph, 0.09 ounces of “roll-your—own” tobacco shall constitute one individual

cigarette. | i S‘L ﬂﬂ’

(e) “Consent decree” means the decree signed by Wh&ﬁmﬂl\lﬁn the

case, in county circuit court, dated , 1998.

(f) “Master settlement agreement” means the settlement agreement and
related documents entered into on 1998, by this state and the leading Wifed
W[tgbss;cco product manufacturers.
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#+xNOTE: Because many references in this bill are to the agreement, which is not
readily available, perhaps additional language should be added in the statutes requiring
the department of justice or some other agency to place a copy of the agreement in atleast
one public placein every area of the state, such as a public library, the clerk of circuit court
or the county clerk or the county law library. In addition, the revisor of statutes should
be required to publish the agreement in the administrative register, to give official notice
to the public of its contents.

(g) “Original participating manufacturers” means (insert OPM)

»»x+NOTE: Although this definition is not included in list of definitions in the model
statute, it is referred to in the definition of “tobacco product r{anufacturer”, so I added
it to the draft.

(h) i/ “Participating manufacturer” means (insert PM)

(i) “Qualified escrow fund” means an escrow arrangement with a federally or
state chartered financial institution having no affiliation with any tobacco product
manufacturer and h‘aving assets of at least $1,000,000,000 where the arrangement
requires #§ék the financial institutionz’l?mld the escrowed funds’ principal for the
benefit of releasing parties and prohibits the tobacco product manufacturer i)lécing
the funds into escrow from using, accessing or directing the use of the funds’ ﬁrincipal

except as is consistent with sub. . ;

() “Released claims” means"(insert ROC)

(k) “Releasing parties” means (insert RP)
J/
(L) “Settling state” means (insert SS)

(m) “Tobacco products” means cigarettes and smokeless tobacco products.

#+++*NOTE: This definition, taken from the master settlement agreement, is circular.
It defines the term using the same term. Instead, the definition should read something
like, “Cigarettes and smokeless products made from the leaves of the cultivated plant,
genus Nicotiana, of the nightshade famil,y( W

(n) 1. “Tobacco product manufacturer” means an entity that after the effective
date of this paragraplz.. Xievisor inserts datg, directly, and not exclusively through

any aﬁiliats meets any of the following criteria:
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SEcCTION 1

a. Manufactures cigarettes anywhere that the manufacturer intends to be sold
in the United States, including cigarettes intended to be sold in the United States
through an importer, except where the importer is an original par‘t/icipating
manufacturer that will be responsible for the payments under the master settlement
agreement with respect to those cigarettes as a result of the provisions of subsection
II (mm) of the master settlement agreement and that pays taxes specified in

subsection II (z) of the master settlement agreement, and provided that the

manufacturer of the cigarettes does not market or advertise those cigarettes in the

United States.
) #+NOTE: I do not understand what this long, convoluted sentence means. I also
, do not understand g#how the references to subsections II (mm) and (z) can confer duties

on the manufacturers, because those subsections are definitions, which should do
nothing more than define terms.

b. Is the first purchaser anywhere for resale in the United States of cigarettes

manufactured anywhere that the manufacturer did not intend to be sold in the
United States.
—

c. Becomes a successor of an entity described in subd. a. or b.

2. “Tobacco product manufacturer” does not include an affiliate of a tobacco
product manufacturer unless the affiliate fAlfit meets one of the criteria in subd. 1.

(o) “Tobacco-related organizations” means the Council for Tobacco
Research—U.S.A., Inc., The Tobacco Institute, Inc., the Center for Indoor Air
Research, Inc. and the successors, if any, of The Tobacco Institute, Inc. or the Center
for Indoor Air Research, Inc.

(p) “Units sold” means the number of individual cigarettes sold in this state by
the applicable tobacco product manufacturer, whether directly or through a

distributor, retailer or similar intermediary, during the year in question, as

measured by the excises taxes collected by this state on packs or “roll-your—own”
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tobacco containers bearing the excise tax stamp of this state. The department of

revenue shall promulgate the regulations necessary to ascertain the amount of

. . . . . v
Wisconsin excise tax paid on the cigarettes of each tobacco product manufacturer for

each year.

4

(2) REQUIREMENTS. (a) Any tobacco product manufacturer selling cigarettes to

consumers within this state, whether directly or through a distributor, retailer or

similar intermediary, after the effective date of this su sectioﬁ..?evisor inserts

datg, shall do one of the following:

1. Become a participating manufacturer of the master settlement agreement

and generally perform its financial obligations under the master settlement

agreement.

2. Place into a qualified escrow fund by April 15 of the year following the listed

year the following amounts, as those amounts are adjusted for inflation:

a. For 1999: $.0094241 per unit sold after the effective date of this
subdivisiori. .ﬁ}evisor inserts datQ.
b. For 2000: $.0104712 per unit sold after the effective date of this
subdivisioi... ?evisor inserts data.
c. For each of 2001 and 2002: $.0136125 per unit sold after the effective date of

this subdivisiog..g‘_evisor inserts data./
d. For each of 2003 fi4xtdah(2006: $.0167539 per unit sold after the effective

date of this subdivisioi..gevisor inserts datg].
e. For 2007 and each year thereafter: $.0188482 per unit sold after the effective

date of this subdivisio
S A WO e
(b) A tobacco

7/

Z

éfgeVIS°rliir}f;da w-?f. f’{-fe /’\MMQC?%‘/:/ /yu’?‘(

roduct manufacturer that places money into a qualified escrow

fund under par. (a){shall receive the interest or other appreciation on that money as

N C/ﬂ’ 3
K 0 cfe ( /?'/é 423 /z,

ﬂ{ €
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SECTION 1

earned. The money shall be released from the qualified escrow fund only under one
of the following circumstances:

v
+»+*NOTE: The term “funds” was used in this paragraph to refer both to the escrow
and the money put into escrow, so I used the word “money” instead of “funds” to
distinguish between the two. - - ;

1. To pay a judgment or settlement on any released claim brought against the
(insert J)

(c) 1. Each tobacco product manufacturer that elects to place money into a
qualified escrow fund under par. (g) 2. shall annually certify to the attorney general
that the tobacco product m\gnufacturer has placed the money into the qualified
escrow fund in compliance with par. (a) ZJA The attorney general may bring a civil
action on behalf of the state against any tobacco product manufacturer that fails to

v
place into the qualified escrow fund the money required under par. (a) 2.

«NOTE: The first sentence merely requires an annual certification of compliance
with the subsection, but I think the intent is to be in compliance with the requirement
to place the money in the escrow fund. I rewrote the language accordingly. In addition,
the language does not say when the annual certification should begin. Perhaps “on the
first day of June and annually thereafter” or something similar would be more concise.

2. Any tobacco product manufacturer that fails in any year to place into a
qualified escrow fund the money required under par. (a)fhall, within 15 days, place
sufficient money into a qualified escrow fund to bring the tobacco product
manufacturer into compliance with par. (a) 2. The court, upon a finding of a violation
of this subdivis‘if)n, may impose a civil penalty in an amount not to exceed ﬁvb«pez:sc‘e%ﬁt
of the amount improperly withheld from escrow per day of the violation and in a total
amount not to exceed 10(')[9&4;% of the original amount improperly withheld from
a qualified escrow fund.

w++NOTE: The model act requires placing sufficient money into escrow “within 15
days”. Within 15 days of what? Fifteen days after the AG brings a lawsuit? Fifteen days
after the court finds a failure to place the money in escrow?
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SECTION 1

3. Any tobacco product manufacturer that knowingly fails in any year to place
into a qualified escrow fund the money required under par. (a) 2. shall, within 15
days, place sufficient money into a qualified escrow fund to bring the tobacco product
manufacturer into compliance with par. (a) 2. The court, upon a finding of a knowing

violation of this subdivision, may impose a civil penalty in an amount not to exceed

1$7>
fifttet, percont /{of the amount improperly withheld from escrow per day of the

violation and in a total amount not to exceed 300 ;ze‘l'zm'ft of the original amount
improperly withheld from a qualified escrow fund.

4. Any tobacco product manufacturer that knowingly fails in any year to place
into a qualified escrow fund the money required under par. (a'/) 2. for the second time
shall be prohibited from selling cigarettes to consumers within this state directly or

through a distributor, retailer or similar intermediary for a period not to exceed 2

years. 10 v{‘

»++NOTE: Although this language is difficult to understand, I think thfe intent of
this paragraph is to allow the AG to fring an action against a tobacco manyfacturer for
failure to put the proper money in egtrow. If the court finds that the AG is right, the court
can order the manufacturer to:fl. }f not knowingly failing to pay, to pay tlile money into
escrow within 15 days of the®gurt order and pay a penalty of 5-100/pereené. 2. If
knowingly failing to pay, to payAhe money into escrow within 15 days of the court order
and pay a penalty of 15-300 3. If knowingly failing to pay for a second (or
subsequent?) time, stop sellingcigarettes for up to 2 years. What about paying the money
owed into escrow for a second violation? I would prefer to rewrite this parag{aph soitsays
what I think it means to say.

5. Each failure to make the annual deposit required under par. (a) 2. shall
constitute a separate violation.

SECTION 2. Nonstatutory provisions.

(1) COPIES OF THE MASTER SETTLEMENT AGREEMENT. The department of justice
shall provide at least one copy of the master settlement agreement to the largest
public library in each county in the state that is not a law library and to each law

library in this state if that public library or law library does not have a copy of that
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SECTION 2

master settlenjent eement. “Master settlement agreement” means the
settlement agreement and related documents entered intoon, 1998)by this state and
the leading tobacco product manufacturers.

/&) ADMINISTRATIVE REGISTER. The revisor of statutes shall, within 60 days after
the effective date of this subsection, publish a copy of the master settlement
agreement in the Wisconsin Administrative Register. “Master settlement
agreement” means the settlement agre nd related documents entered into on
, 1998) by this state and the leading Ui tobacco product manufacturers.

Co R

V5
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NOW, THEREFORE, BE IT KNOWN THAT, in consideration of\the implementation of tobacco-
related health measures and the payments to be made by the Participating Manufacturers, the release
and discharge of all claims by the Settling States, and such other consideration as described herein,
the sufficiency of which is hereby acknowledged, the Settling States aid the Participating
Manufacturers, acting by and through their authorized agents, memorialize and agree as follows:

II. DEFINITIONS
(a) "Account” has the meaning given in the Escrow Agreement.
(b) "Adult" means any person or persons who are not Underage.

(c) "Adult-Only Facility" means a facility or restricted area (whether open-air\(:r enclosed) where the
operator ensures or has a reasonable basis to believe (such as by checking identification as required
under state law, or by checking the identification of any person appearing to be\under the age of 27)
that no Underage person is present. A facility or restricted area need not be permanently restricted to
Adults in order to constitute an Adult-Only Facility, provided that the operator ensures or has a
reasonable basis to believe that no Underage person is present during the event or\time period i in

question.

(d) "Affiliate" means a person who directly or indirectly owns or controls, is owned jor controlled by,
or is under common ownership or control with, another person. Solely for purposes af this definition,
the terms "owns," "is owned" and "ownership" mean ownership of an equity interest,\or the
equivalent thereof, of 10 percent or more, and the term "person" means an individual,|\partnership,
committee, association, corporation or other organization or group of persons.

0‘(\ [he M’\Cg 7;:(" y(‘z‘/ ;’”qu s ,E/‘fe"@ %é”‘o@f

dycvbhdfoca Sharedangagy thepereentage set forth for dlesBree i >4
peecing thout regard to any subsequent altyration ormed ﬁcatlon of el Statsif/percentage share
agreed tojby or among any Statesfor, solely fog the purpose calculatmg payments under subsection
IX(c)(2) land correspondlng payments under sibsection IX(ithe percentage disclosed for @iSwmate
REpcsterputstanintd subsection IX(c)(Z)(A) prior to June 30, 1999, without regard to any

or modification of ggh-irdied percentage share agreed to by or among any

&/, Scou ¢ /z\\m
(enp OF wﬁS

(g) "Allocated?ayment" means a partlcular Settling State’s Allocable Share of the sum of all of the
payments to be made by the Original Participating Manufacturers in the year in question pursuant to
subsections IX(c)(1) and IX(c)(2), as such payments have been adjusted, reduced and allocated
pursuant to clause "First" through the first sentence of clause "Fifth" of subsection IX(j), but before
application of the other offsets and adjustments described in clauses "Sixth" through "Thirteenth" of

subsection IX(j).




(x) "Inflation Adjustment"” means an adjustment in accordance with thie formutas for inflation
adjustments set forth in Exhibit C. , ) f-f HP7 7
- GEY /

(y) "Litigating Releasing Parties Offset" mean the offset descri section XII(b).
(z) "Market Share" means a Tobacco Product Manufacturer’s respective share (expressed as a
percentage) of the total number of individual Cigarettes sold in the\fifty United States, the District of
Columbia and Puerto Rico during the applicable calendar year, as measured by excise taxes collected
by the federal government and, in the case of sales in Puerto Rico, aritrios de cigarillos collected by
the Puerto Rico taxing authority. For purposes of the definition and determination of "Market Share"
with respect to calculations under subsection IX(i), 0.09 ounces of "roll\your own" tobacco shall
constitute one individual Cigarette; for purposes of the definition and determination of "Market
Share" with respect to all other calculations, 0.0325 ounces of "roll your qwn" tobacco shall

- constitute one individual Cigarette.

(aa) "MSA Execution Date" means November 23, 1998.

(bb) "NAAG" means the National Association of Attorneys General, or its stccessor organization
that is directed by the Attorneys General to perform certain functions under this Agreement.

(cc) "Non-Participating Manufacturer" means any Tobacco Product Manufactuger that is not a
Participating Manufacturer. *

(dd) "Non-Settling States Reduction" means a reduction determined by multiplying the amount to
which such reduction applies by the aggregate Allocable Shares of those States that are not Settling
States on the date 15 days before such payment is due.

(ee) "Notice Parties" means each Participating Manufacturer, each Settling State, the Escrow Agent,
the Independent Auditor and NAAG.

(ff) "NPM Adjustment” means the adjustment specified in subsection IX(d). —

He imosler SelfTeneal i 2dA

(gg) "NPM Adjustmenit Percentage” means the percentage deterrmned pursma ubsection IX(d).

j _ ‘-'.,gv;l,,,:@.ﬁefm»ﬁ“’ pier el e
Corporation, onllard Tobacco Company, Philip Morris Incorporated and R.J. Reyholds Tobacco
Company, arid the respective successors of each of the foregoing. Except as expr sly provided in s
Agroaresif pnce an entity becomes anﬁ‘lglnal articipating Mganufacturer,

permanent‘y retain the status of ﬁngmal fartwlpatmg Manufacturer T e

L g Y

(i1) "Outdoor Advertlsmg" means (1) blllboards (2) signs and placards in ﬁ:nas stadiums, shopping

http://www.naag.org/settle.htm 2127199
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malls and Video Gange Arcades (whether any of the foregomg are open air or enclosed) (but not
including any such sign or placard located in an Adult-Only Facility), and (3) any other
advertisements plaged (A) outdoors, or (B) on the inside surface of a window facing outward.
" Provided, howevey, that the term "Outdoor Advertising" does not mean (1) an advertisement on the
"} outside of a Tobagco Product manufacturing facility; (2) an individual advertisement that does not
-occupy an area lgrger than 14 square feet (and that neither is placed in such proximity to any other
-such advertisemgnt so as to create a single "mosaic"-type advertisement larger than 14 square feet,
s~ | nor functions solely as a segment of a larger advertising unit or series), and that is placed (A) on the
outside of any rgtail establishment that sells Tobacco Products (other than solely through a vending
machine), (B) qutside (but on the property of) any such establishment, or (C) on the inside surface of
}a window facing outward in any such establishment; (3) an advertisement inside a retail
‘establishment that sells Tobacco Products (other than solely through a vending machine) that is not
placed on the inside surface of a window facing outward; or (4) an outdoor advertisement at the site
of an event to be held at an Adult-Only Facility that is placed at such site during the period the facility
+jor enclosed arda constitutes an Adult-Only Facility, but in no event more than 14 days before the

,/ event, and thatdges not adyerfiS€ any Tobacco Product (0 ™ d Name to identify
theevent). \Y /e, pacler 5€ /ﬁz fA(« f Agrécmen’
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- | againptiuetehiagl) in the c} gaf a obacco Product Man\facturer that signs M
£ beBrecutionDaichwilsir #obacco Product Manufactirer, within a reasonable period o
cigrecraetigynakes any payments {mcludlg interest @¥eepn at thefnmeliatef
Sbee ';t:i igated to make in the mtervgmng perjod had it been a signatory as of &ile-
U eEzagutiowiomed. § Participating Manufacturer“ shall also igiclude the successor of aFrticipating
Manufactuer Except as exprgss| rovided in tig Lgtetaidat/ once an entity becomes a
Farticipating Manufacturer, %%ty shall permanently retain the status of Participating
Manufacture./[Each Participating Manufacturer shall regularly report its shipments of £igarettes in or
to the fifty Unted States, the District of Columbla and Puerto Rico to Management Science
Associates, Ind, for a successpr entity ss@erfa eSSy
calculatlons pusuanten(Sibsection IX(d)ga FobaccoFrodt _tManufacturer that isnota mgnatory to
oot shall be deemed to be a”%, er™j
yﬁmufacturers unanimously consent in writing,
\ Vo ba e gy /"é’ﬁ?@fﬁ i rs TFalTUyrer, ff#ﬁmﬁw fﬁfﬁfﬂ&@i
( ") rev1qg_sly Settled States Reduction” means a reduction deterry ined by multlplymg the amount
to/which sich ? xteductlon apﬁhes by llié 4500000%, in the case of pa; rments due in or prior to 2007,
8; and 11.0666667%, i bn%tg}%jcase

that it wou [

S ?{g &S S

| 2;73756%, n the case of payments due after 2007 but before 2
{f pdyments due-iri or after 2018. N (2D ofF 188

(D) "Prime Rate" shall mean the prime rate as published from time to time by the Wall Street Journal
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(mm) "Relative Market Share means an Origipal Participating Manufacturer’s respective share
(expressed as a percentage) of the total number of individual Cigarettes shipped in or to the fifty
United States, the District of Columbia and Buerto Rico by all the Original Participating
Manufacturers during the calendar year immediately preceding the year in which the payment at issue
is due (regardless of when such payment isjmade), as measured by the Original Participating
Manufacturers’ reports of shipments of Cigarettes to Management Science Associates, Inc. (or a
successor entity acceptable to both the Original Participating Manufacturers and a majority of those
Attorneys General who are both the Attorney General of a Settling State and a member of the NAAG
executive committee at the time in questipn). A Cigarette shipped by more than one Participating
en shipped solely by the first Participating Manufacturer to

Manufacturer shall be deemed to have beg

do so. For purposes of the definition and determination of "Relative Market Share," 0.09 ounces of )

%
i

"roll your own" tobacco shall constitute one individual Cigarette. , gy

\ | o s
(nn) "Released Clalms ‘means: /. T T
.ﬁior past con acts or omissions g;cludmg any damages incurred in the future ~
ing from ast conduct, acts or omissiongfythose lClalms directly or mdlrectly

based on, arising out of or in any way related, in whole or in part, to4§) the use, sale,
~ distribution, manufacture, development, advertising, marketmg or health effects 6f,
/) G the exposure to, or@ research, statements, or warnings regarding, Zobacco o
including i the g‘lalms asserted in the actions identified in
r any comparable ﬂlalms that were, could be or could have been asserted
now or in the future in those actions or in any comparable action in federal, state or local
_court brought by a ,%ttlmgﬁate or a Keleasing Party§whether or not such ,8’ ettling Btate
masfer eleasin has brought such actlon%except for claims not asserted in the actions
se 1) /étn¢.,f| 1dentified in Exhibit D)for outstanding liability under existing llcensmg %or smular§f
)rewhe,p{ ‘laws or existing tax laws ﬂaut not excepting claims for any tax ligbility of thez’obacco-
_ ielated (Qfgamzatlons ot of any Keleased Farty with respect to obacco—R'elated

ﬂrgamzatlons which claims are covered by the release and covenants set forth in 4@
YRz wasTer Se Flenenl agreeae

%pr future conduct, acts or omissions, only those monetary ﬁaims directly or
indirectly based on, arising out of or in any way related to, in whole or in part, the use of
or exposure to ,T’obacco/l’é)ducts manufactured in the ordinary course of business,
including without limitation any future ﬂlalms for reimbursement of health care costs
allegedly associated with the use of or exposure to obacco roducts.

— —— CEOD BF T Serer™)

(00) "Released Parties" means all Participating Manufacturers arid their past, present and future
Affiliates, divisions, officers, directors, employees, representatives, insurers, lenders, underwriters,
Tobacco-Related Organizations, trade associations, suppliers, agents, auditors, advertising agencies,
public relations entities, attorneys, retailers and distributors (and the predecessors, heirs, executors,
administrators, successors and assigns of each of the foregoing). Provided, however, that "Released
Parties” does not include any person or entity (including, but not limited to, an Affiliate) that is itself
a Non-Participating Manufacturer at any time after the MSA Execution Date, unless such person or
entitv hecomeg a Particinatinoe Mannfactiirer.




Attihates, divisions, otticers, directors, employces representatives, insurers, lenders, underwriters,
Tobacco-Related Organizations, trade associations, suppliers, agents, auditors, advertising agencies,
. public relations entities, attorneys, retailers and distributors (and the predecessors, heirs, executors,
administrators, successors and assigns of each of the foregoing). Provided, however, that "Released
Parties" does not include any person or entity (including, but not limited to, an Affiliate) that is itself
a Non-Participating Manufacturer at any time after the MSA Execution Date, unless such person or

entity becomes a Participatinf@facturer. j// noert ]2 P

/ eastog PardeS 2me s each,&’ettlmgﬂtate and any of ifs past, present and future agents,
ofﬁmals acting in their official capacities, legal representatives, agencies, departments, commissions
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including dégtnetderiitedetn mun1c1pa11t1es counties, wﬂba.vﬂlages, umncorporated dlstncts and
hospital dlstnctsbmh}rbérmtwpubhc instrumentalities and pubhc educational mstltutmn%
ﬁ - persons orientitics acting in a ggieiscpaiddg sovereign, quasi-sovereign, private attorney general; '
220 taxpayer, or any other capacity, whether or not any of them participate in this settlement,

to the extent that any-such person @®g#¥ is seeking relief on behalf of or generally applicable to the
general public in ks Settling Sfate or the people of the State, as opposed solely to prlvate@r
md1v1dual relief for separate and distinct injuries, or @4 tHepxtentthat-any sue mr‘-!?—/ FIRoppose

f is seeking recovery of hcalthz’c‘:arc expenseslfother than premmm or capntatlon
payments for the benefit of present or retlred state emj)loylest pald or reimbursed, directly or

. (R _OF 1 O e ; \
—ludirectly, by afet;mg&at@e S T sert 56 0 [ resle el age
S \ B iien St B AR any gtate that signs ghaeA carecEamy/

- Biprided howeazgisrhe term "Bettling State" shl
Flonda Texas and anesotaf/cmd any State as to which ¢t rerang

) “State" means any ‘state of the Umtexf tafes, tﬁ)e I%f;t[rgt of Columbia, the Commonwealth of
Puerto Rico, Guam, the Virgin Islands, American Samoa, and the Northern Marianas.

(ss) "State-Specific Finality" means, with respect to the Settling State in question:

(1) this Agreement and the Consent Decree have been approved and entered by the Court
as to all Original Participating Manufacturers, or, in the event of an appeal from or
review of a decision of the Court to withhold its approval and entry of this Agreement
and the Consent Decree, by the court hearing such appeal or conducting such review;

(2) entry by the Court has been made of an order dismissing with prejudice all claims
against Released Parties in the action as provided herein; and

(3) the time for appeal or to seek review of or permission to appeal ("Appeal") from the
approval and entry as described in subsection (1)(A) hereof and entry of such order
described in subsection (1)(B) hereof has expired; or, in the event of an Appeal from
such approval and entry, the Appeal has been dismissed, or the approval and entsy



for each of 2001 and 2002: $.0136125 per unit sold after the date of enactment df
~ e > this Act, '
/ .
Vo
/ n 24 , for each of 2003 through 2006: $.0167539 per unit sold after the date of enactment
S’ ‘07 of this Act; | |

for each of 2007 and each year thereafter: $.0188482 per unit sold after the date of
enactment of this Act.

(2) A tobacco product manufacturer that places funds into escrow pursuant to paragraph (1) shall
receive the interest or other appreciation on such funds as earned. Such funds themselves shall
be released from escrow only under the following circumstapces-»

!
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@ ?obaccproder by ieiataior any releasing party located or re iding
. in teSRiny, & released from escrow under this szbpacageapizig)(in the

order in which they were placed into escrow and @ only to the extent and at the
time necessary to make payments required under judgment or settlementd
- (7e 745 slles
@ Z. @10 the extent that a tobacco product manufacturer establishes that the a '
~ was required to place into escrow in a particul r was greater than {eStale

allocable share of the total payments that ufacturer would hag‘peen :

required to make in that year unde the Méster S6ttlement Agreement§as
determined MM ng(iL)(Z) of the Master Zettiemest Mre%ment, and

before any of the adjustments or offsets described i IX(i)(3) of that
Kgreement other than theJﬁﬂation,A‘ﬁjustmen@had it been a participating %
manufacturer, the excess shall be released from escrow and revert back toageb

tobacco product manufacturerg . =
(ol Attt /o7 2177

@ 3. ) 1o the extent not released from escrow under ¥2EEaraREAPGE EEERR e ?
shall be released from escrow and revert back to sus#;tobacco product

nufacturer twenty-five years after the date on which #eguese placed into, Vet
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(@) Each tobacco product manufacturer that elects to place funds into'@scrow pursuant to this

'subsection shall annually certify to the Attorney General@p)hgcﬁt :
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W\ Ational Conference of State Legislatures

SUMMARY OF THE ATTORNEYS GENERAL
MASTER TOBACCO SETTLEMENT AGREEMENT

December 1998

Prepared by: Joy Johnson Wilson, Director, AFI Health Committee
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« Effective Dates
o Master Settlement Agreement (MSA) Execution Date
State Specific Finality Date
Final Approval Date
Settlement Termination Date
Marketing and Advertising Restrictions
o Restrictions on Brand Name Sponsorships
General Advertising and Marketing Restrictions
Restrictions on Outdoor Advertising
Youth Access Restrictions
Smoking Cessation and Prevention
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o Requires a Corporate Commitment to Reduce Youth Access and Consumption
Corporate Compliance
Disbands Tobacco Trade Associations
Regulation and Oversight of New Tobacco Trade Associations
Lobbying Restrictions and Restrictions on Trade Associations

Attorneys’ Fees
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o Civil Liability Restrictions
o Suits pending by Political Subdivisions of States (MSA - Exhibit N)
o Public Disclosure
o Disclosure Regarding Product
Public Access to Tobacco Documents
Website for Industry Documents
¢ Trust Fund Expenditures
o General Provisions
Up-front Payments ($12.742 billion)
Annual Payments ($183.177 billion)
Strategic Contribution Fund ($8.61 billion)
National Foundation ($250 million over 10 years)
National Public Education Fund ($1.45 billion over the next 5 years)
Attorney General Enforcement Fund ($50 million - one-time payment in 1999)
Payments to the National Association of Attorneys General ($1.5 million/10 years)
o Payment Adjustments, Reductions and Offsets
o Order of Application Offsets, Reductions and Adjustments
Inflation Adjustment Percentage
Volume Adjustment
Non-Settling States Adjustment
Previously Settled States Adjustment
Offset for Miscalculated or Disputed Payments
Non-Participating Manufacturers Adjustment
Federal Legislation Offset
Litigation Releasing Parties Offset

Agriculture and Rural Community Assistance

Smokeless Tobacco Settlement

Most Favored Nation Provisions

Appendix A - Model Consent Decree (MSA - Exhibit L)

Appendix B - Model Statute (MSA - Exhibit T)

Appendix C - Calculating the Inflation Adjustment Percentage

Appendix D - Calculating the Non-Participating Manufacturers Adjustment
Appendix E - Total Payments to Each State Through 2025

Appendix F - Statutory and Regulatory Basis for Medicaid Recoupment

INTRODUCTION

—3 On November 23, 1998 the Attorneys General and other representatives of 46 states. Puerto Rico, the U.S.
Virgin Islands, the Northern Mariana Islands, Guam and the District of Columbia signed an agreement with the
five largest tobacco manufacturers (Brown & Williamson Tobacco corporation, Lorillard Tobacco Company,
Philip Morris Incorporated, R.J. Reynolds Tobacco Company, and Liggett & Myers), ending a four-year legal
battle between the states and the industry that began in 1994 when Mississippi became the first state to file
suit. Four states (Florida, Minnesota, Mississippi and Texas) had previously settled with tobacco manufacturers
for $40 billion. The Liggett Group, the last tobacco manufacturer to sign on, was released from previous
settlements it had reached with a number of states and will not have to contribute to the settlement fund unless

e itS 3ales rise more than 25 percent over current levels. This will be highly unlikely since immediately after
ignirg the settlement agreement the company sold three of its major brands, representing 14 percent of its

sales, to Phillip Morris Incorporated.
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The agreement settles all antitrust, consumer protection, common law negligence, statutory, common law and
equitable claims for monetary, restitutionary, equitable and injunctive relief alleged by any of the settling states
with respect to the year of payment or earlier years and cannot be modified in any way unless all the parties
agree to the modification. The signing of the settiement agreement is just the beginning of the rest of this story
about tobacco, youth access and health.

Over the next 25 years, states will receive over $206 billion from the settlement, but funds will not be available
to states until June 2000. Under the provisions of the agreement, states must begin implementation of the
settlement agreement immediately. States that had suits pending are required to begin actions to settle the
suits and to get the consent decree implementing the settlement agreement filed by December 11, 1998. The
other states must file the necessary paperwork by December 23, 1998. This begins the process of obtaining
State Specific Finality, the trigger for access to the state funds. Over the next several months, state courts will
be reviewing the consent decrees and addressing any challenges to the implementation of the settiement in the
state. The most immediate task for state legislatures is the consideration and enactment of the "model statute”
included in the settiement agreement. This model statute is designed to provide & level playing field between
participating and non-participating tobacco manufacturers. Failure to enact the model statute will resultina
significant reduction in a state’s allotment. In addition, state legislatures will most certainly discuss how and
where to spend the tobacco settlement funds. Finally, the tobacco settlement leaves plenty of room for
additional state legislation regarding youth access and environmental smoking. The settlement establishes
eight areas of state legislation/regulation that the industry is prohibited from lobbying against.

Federal legislation is not required to implement the settlement agreement, however; federal legislation is
needed to prevent the federal government from staking claim to more than half of the state’s tobacco
settlement dollars. The U.S. Department of Health and Human Services (HHS) believes that it is authorized
and obligated, under existing Medicaid law, Section 1903(d) of the Social Security Act (See Appendix F for
additional detail), to collect its share of any settlement funds attributable to Medicaid. Under this provision,
recoveries made on behalf of Medicaid clients are shared with the federal government based on the federal
Medicaid match in the state. In November 1997, HHS voluntarily suspended recoupment activities pending the
outcome of federal tobacco legislation. At this writing, that suspension is still in force, but could be revoked at
any time. Successfully resolving this issue will clearly be a major priority in Washington, D.C. for state

govermnments.

The Tobacco Settlement at a Glance

Public Health/Youth Access

Prohibits youth targeting in advertising, marketing and promotions by:

Banning cartoon characters in advertising

Restricting brand-name sponsorships of events with significant youth audiences

Banning outdoor advertising ‘

Banning youth access to free samples

Setting minimum cigarette package size at 20 (sunsets 12/31/01)

Creates a National Foundation ($250 million over next 10 years) and a Public Education Fund ($1.45
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billion between 2000-2003).
Changing Corporate Culture

« Requires the industry to make a commitment to reducing youth access and consumption
o Disband tobacco trade associations :
« Restricts industry lobbying

e Opens industry records and research to the public

Enforcement

« Provides court jurisdiction for implementation and enforcement
o Establishes a state enforcement fund ($50 million one-time payment)

Attorney Fees (Funded separately from the $206 billion in payments to states)

« Requires the industry to reimburse states for attorney fees (reimbursement will be based on the market
rate in each state).

« Requires the industry to pay for outside counsel hired by the states.

« The settiement agreements does not effect contracts states have with outside counsel, but permits
states to seek reimbursement from the settlement if the state has paid the fees of an outside counsel
and the outside counsel fails to pursue either a liquidated fee agreement or arbitration, through the
settlement.

« Outside counsel can either negotiate a liquidated fee agreement or go through arbitration.

« The liquidated fee agreements will be paid from a $1.25 billion pool over a four-year period.

« The industry will pay whatever the arbiters award, but payments will be subject to a $500 million per year
cash flow cap.

Financial Provisions

States will receive over $206 billion over 25 years.

Up-front payments - $12.742 billion

Annual Payments, beginning April 15, 2000 - $183.177 billion through 2025
Strategic Contribution Fund, 2008-2017 - $8.61 billion

National Foundation ($250 million over next 10 years)

Public Education Fund (at least $1.45 billion 2000-2003)

State Enforcement Fund ($50 million, one-time payment)

National Association of Attorneys General ($1.5 billion over next 10 years)

Source: National Association of Attorneys General

Frequently Asked Questions
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1. Who are the parties to the Tobacco Settlement? The parties to the settiement include 46 states
(Florida, Minnesota, Mississippi, and Texas had previously settled with the tobacco manufacturers),
Puerto Rico, the U.S. Virgin Islands, Guam, the Northern Mariana Islands and the District of Columbia,
Brown & Williamson Tobacco corporation, Lorillard Tobacco Company, Philip Morris Incorporated, R.J.
Reynolds Tobacco Company, and Liggett & Myers.

2. What is the effective date of the tobacco settiement? The parties signed the Master Settlement
Agreement (MSA) on Monday, November 23, 1998, the Master Settlement Agreement Execution Date.

| States that sued the tobacco manufacturers must go to state court and file a motion for the approval of

>ﬂ% the settlement agreement by December 11, 1998. States that had not filed a suit, must go to state court
to file suit and to make a motion to approve the settiement agreement by December 23, 1998. The
effective dates for the non-economic provisions of the MSA vary, but many are related to the MSA
Execution date (e.g. 60 days after the MSA Execution date). There are two important effective dates
related to the economic provisions of the MSA: the State Specific Finality Date and the Final Approval
Date. The State Specific Finality Date is the date when a state court gives final approval to the
settlement and the consent decree. The Final Approval Date is the earlier of June 30, 2000 or the date
when 80 percent of the states have obtained State Specific Finality and those states represent 80% of
the payments.

3. When do the settlement funds become available to the states? No funds can be dispersed to the
states until Final Approval is attained. If the requisite number of states have not reached State Specific
Finality before June 30, 2000, the funds will become available to all states that have reached State
Specific Finality on June 30, 2000. If a state fails to obtain State Specific Finality by December 31,
2001, its participation in the settlement is terminated.

4. 1understand that tobacco manufacturers will begin making payments in December 1998. Where
will these funds go if they are not available to states until June 30, 2000? The payments made by
the tobacco manufacturers will be deposited into an escrow account. When a state obtains State Specific
Finality, the funds that are to be allotted to that state will be moved from the general escrow account into
a state specific escrow account, where the funds will accrue interest and will become available to the
state on the Final Approval date.

5. What must states do to attain State Specific Finality? States must get the settlement approved by a
state court. This includes approval of the consent decree. In addition, all opportunities for appeal of the
approval must have expired, so that the court’s approval is final.

6. What will state legislatures need to do to implement the tobacco settlement agreement? State
legislatures will need to enact the model statute included in the Master Settiement Agreement (See
question #12), regarding the treatment of non-participating manufacturers, before the state begins
receiving its allotment from the settiement. In addition, if there is any question about the legislative
appropriation of the settlement funds, legislatures may want to enact laws to clarify the treatment of the
funds under state law. The settiement agreement is silent on that issue. Finally, the legislature should
probably review the state’s consent decree, the document that implements the settlement agreement in
the state.

7. What is the purpose of the model statute included in the Master Settlement Agreement? What
happens if my state fails to enact the statute? The model statute creates a reserve fund for non-
participating manufacturers to pay future claims, establishing a level playing field between participating

.~ andnon-participating manufacturers. The model act (See Appendix B - NCSL Summary of the
/)é Tobacco Settlement) must be enacted by states exactly as it is drafted in the MSA (Exhibit T) and
as a stand-alone piece of legislation or the state must enact a "qualifying statute," as determined
by a firm jointly retained by the settling states and the original participating manufacturers. The
ruling of the firm is final. A “qualifying statute” is defined in the MSA as a settling state’s statute,
regulation, law and/or rule (applicable everywhere the state has authority to legislate) that
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10

11.

12.

13.

effectively and fully neutralizes the cost disadvantages that the participating manufacturers
experience (as opposed to the non-participating manufacturers) experience as a result of the
MSA. If a state fails to enact the model statute or if a state enacts the model and a court
subsequently oveérturns it, the state allotment will be reduced by no more than 65 percent.

When the Final Approval Date arrives and the funds become available to the states, who controls
the funds? The Master Settlement Agreement is silent on the matter; therefore the general belief is that
the funds will be appropriated according to state law.

How are the amounts each state will receive determined? Are the state allotments listed in the
Master Settlement Agreement the actual amounts each state will receive? The state allotments
were established by a formula developed by the Attomneys General. These allotments are subject to a
number of adjustments, reductions and offsets. In addition, the federal government is laying claim to
more than half the settlement dollars. The exact amount a state will receive is the net of the listed
allocation minus any adjustments, reductions and offsets and may also be subject to recoupment of any
settiement funds attributable to Medicaid.

What is the basis of the federal claim on state tobacco settlement funds? The U.S. Department of
Health and Human Services (DHHS) contends that existing Medicaid law (Section 1903(d) of the Social
Security Act) compels it to recover its share (federal Medicaid matching percentage) of third party
payments, collected by states on behalf of Medicaid clients, and argues further that state tobacco
settlement funds are third-party recoveries under the provisions of the Medicaid statute (See Appendix
F for additional details). DHHS has “recouped"” some funds from states that reached an earlier settlement
agreement with the Liggett Group, but temporarily suspended the collection of state tobacco settlement
funds pending comprehensive federal tobacco legislation. An amendment to the Medicaid statute that
would exempt tobacco settlement funds from recoupment must be enacted to prevent the seizure
of state tobacco settlement funds when they become available to states in 2000.

Does the Master Settlement Agreement restrict or earmark the settlement funds? No. States will
determine how the funds will be spent.

If the federal government adopts an excise tax on tobacco products, will my state receive less
money from the tobacco settlement? Maybe. Under the provisions of the settlement, if the federal
government enacts a tax or fee on tobacco products, and uses the proceeds to provide either
unrestricted funds to states or funds earmarked for health care or tobacco-related health care, these
funds would be subtracted from the state allotment on a dollar-for-dollar basis. The federal legislation
offset would not apply if the funds were earmarked for assistance to tobacco growers or impacted
communities.

Aside from determining funding priorities and enactment of the model statute, are there other
legislative actions related to the tobacco settlement state legislators might consider? Yes. The
settlement agreement prohibits the sale and manufacture of cigarettes in packages of less than 20
cigarettes. This prohibition sunsets December 31, 2001. The settlement agreement also prohibits
tobacco manufacturers from opposing state legislation prohibiting the sale and manufacture of these
small cigarette packages. If a state wants to continue the ban, considered a key provision to discourage
youth access to cigarettes, state legislation would be required. In addition, the settlement agreement
identifies areas of state legislation, law and administrative rule related to youth access to tobacco
products, that the tobacco industry is prohibited from opposing. That list provides a starting point for
considering future legislation. Finally, there is a wide range of youth access issues that are not
addressed in the settlement agreement that could be the subject of state legislative initiatives.
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SUMMARY OF THE MASTER SETTLEMENT AGREEMENT

(The primary source of the information in this summary is the Master Settlement Agreement, as posted to the
website of the National Association of Attorneys General at http://www.naag.org/settle.htm) F_

EFFECTIVE DATES

o Master Settlement Agreement (MSA) Execution Date

« The date when the Attorneys General and the tobacco manufacturers sign the Master Settlement
Agreement (MSA).

« The MSA was signed by representatives of 46 states, Puerto Rico, the U.S. Virgin Islands, the Northern
Mariana Islands, Guam, the District of Columbia, the Brown & Williamson Tobacco Corporation, Loriliard
Tobacco Company, Philip Morris Incorporated, R.J. Reynolds Tobacco Company, and Liggett & Myers,
on November 23, 1998.

« Various provisions of the settlement are triggered by this date.

o State Specific Finality Date

« State Specific Finality occurs when a state court approves the settlement and the consent decree. This
must be a final approval. All the time available to appeal the court’s decision must have expired, or
alternatively, if approval of the settlement is appealed, state specific finality cannot be attained until a
final decision regarding approval of the settlement has been rendered.

« When state specific finality is attained, the state becomes vested and funds deposited in the MSA
escrow account can be transferred to a special account established specifically for the state, within the
MSA escrow account.

« The first steps towards State Specific Finality will occur in December 1998, when the states that had
suits pending against the industry must file papers to settle the suits by December 11, 1998. States that
did not sue the industry must file papers seeking approval of the MSA by December 23, 1998,

e Final Approval Date '

« The tobacco settlement funds will become available to all states that have attained State Specific Finality
on the Final Approval Date. This date is the earlier of June 30, 2000, or the date when 80 percent of the
settling states attain state specific finality and states with 80 percent of the state’s financial allocation
attain state specific finality.

« No money will be dispersed to the states until the Final Approval Date.

« After June 30, 2000, whether or not 80 percent of the states have attained State Specific Finality
and regardless of the percentage of the total allotment these states represent, funds will be
available to disperse to a state as soon as state specific finality is attained.

o Settlement Termination Date '

« If a state fails to attain State Specific Finality by December 31, 2001, the MSA with respect to that state
will be terminated and the state will become a non-settling state.

MARKETING AND ADVERTISING RESTRICTIONS
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Restrictions on Brand Name Sponsorships

Prohibits brand name sponsorship of events with a significant youth audience, or of team sports (football,
basketball, baseball, hockey or soccer).

Prohibits sponsorship of events where the paid participants or contestants are underage.

Limits tobacco companies to one brand name sponsorship per year, after current contracts (in effect as
of August 1, 1998) expire or after three years, whichever comes first.

o Provides a special exception for the Brown and Williamson Company permitting it to sponsor
either the GPC country music festival or the Kool jazz festival (formerly both were annual events),
plus one other brand name sponsored event.

Allows corporate sponsorship of athletic, musical, cultural, artistic or social events as long as the
corporate name does not include the brand name of a domestic tobacco product.

Bans the use of tobacco brand names for stadiums and arenas.

Limits the duration and restricts the placement of advertising for sponsored events.

General Advertising and Marketing Restrictions

Bans use of cartoon characters, but not human subjects (e.g. the Marlboro Man), in the advertising,
promotion, packaging or labeling of tobacco products, effective May 22, 1999.

Bans payments to promote tobacco products in movies, television shows, theater productions or live
performances, videos and video games.

Bans distribution and sale of non-tobacco merchandise with brand-name logos (caps, T-shirts,
backpacks, etc.), effective July 1, 1999. '

Prohibits tobacco companies from authorizing third parties to use or advertise brand names.

Requires tobacco companies to designate a contact in each state that will respond to Attorney General
complaints of prohibited third party activity.

Exempts licensing agreements or contract in existence as of July 1, 1998, but does not permit the
licensing agreements or contracts to be extended.

Bans future cigarette brands from being named after recognized non-tobacco brand or trade names (e.g.
Harley Davidson, Yves Saint Laurent, Cartier) or nationally recognized sports teams, entertainment
groups or individual celebrities.

Restrictions on Outdoor Advertising

Bans all transit and outdoor advertising, including: billboards, signs and placards larger than a poster in
arenas, stadiums, shopping malls, and video game arcades. [Note: Poster-sized signs and placards
can be placed in arenas, stadiums, shopping malls and video game arcades, but must conform to
the overall agreement regarding the targeting of advertising to children.] :
Tobacco billboards and transit ads must be removed by April 22, 1999.

Allows states to substitute, at industry expense and for the duration of billboard lease periods,
alternative advertising which discourages youth smoking.

Bans tobacco companies from entering into agreements that would prohibit advertising discouraging
tobacco use.

YOUTH ACCESS RESTRICTIONS

o After November 23, 1998:

o Free samples cannot be distributed except in a facility or enclosed area where the operator
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ensures no underage individuals are present.
o No gifts can be offered to youth in exchange for the purchase of tobacco products, coupons or
proofs of purchase.

« Gifts cannot be distributed through the mail without proof of age (legible driver's license certified to be
valid by the gift recipient).

« Prohibits the manufacture of cigarettes in packages of less than 20 (January 22,1999 - December
31, 2001) and prohibits the distribution and sale of cigarettes in packages of less that 20 (April 22,
1999 - December 31, 2001). These provisions sunset, December 31, 2001. After this date, if state
legislation prohibiting these practices is not enacted, the tobacco manufacturers may resume the
manufacture, distribution and sale of cigarettes in packages of less than 20 cigarettes.

o After January 22,1999, tobacco companies are prohibited from opposing state legislation that
bans the manufacture and sale of cigarette packs containing fewer than 20 cigarettes.

« Prohibits new challenges by the industry against the enforceability of constitutionality of state
and local tobacco control laws, ordinances, and rules enacted prior to June 1, 1998.

« Specifies that states do not waive any criminal liability based on federal, state, or local law.

SMOKING CESSATION & PREVENTION

« The National Foundation and the National Public Education Fund

« The tobacco industry will contribute $25 million annually for ten years to support a charitable foundation,
established by the Executive Committee of the National Association of Aftorneys General (NAAG), that
will support the study of programs to reduce teen smoking and substance abuse and the prevention of
diseases associated with tobacco use.

« Tobacco industry payments for the Foundation into the Master Settlement Agreement escrow account
begin March 31, 1999, and funds can be allocated to the Foundation when at least one state has
attained State Specific Finality.

« An eleven-member board of directors will govern the foundation. NAAG, the National Conference of
State Legislatures (NCSL) and the National Governors’ Association (NGA) will each appoint two directors
from their membership and the six directors will select the final five members. One of the five directors
must have expertise in public health issues; the remaining four must have expertise in public health,
medicine or child psychology.

« The Foundation will formally affiliate with an educational or medical institution selected by the board of
directors.

« The foundation will:

o Carry out a nation wide, sustained advertising and education program to counter youth tobacco
use and educate consumers about the cause and prevention of diseases associated with tobacco
use. :

o Develop, disseminate and test the effectiveness of: (1) counter advertising campaigns; (2)

o of model classroom educational programs, including programs targeting at-risk population; and (3)
of criteria for effective cessation programs. '

o Commission studies, fund research and publish reports on factors that influence youth smoking
and substance abuse.

o Develop targeted training and information programs for parents.

o Maintain a library of foundation studies, reports and publications.
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o Track and monitor youth smoking and substance abuse with a focus on reasons for increases or
failures to decrease tobacco and substance use rates.
« The foundation is prohibited from engaging in political or lobbying activities.
o A severance clause is included in the Master Settiement Agreement for settling states that are prohibited
by state law from entering into the foundation portion of the agreement.
 The National Public Education Fund :

o The industry will contribute $1.45 billion over the next five years to support the National Public
Education Fund, established to carry out a national, sustained advertising and education program
to counter youth tobacco use and educate consumers about tobacco-related diseases.

o As long as the participating tobacco manufacturers represent 99.05 percent of the market, the
industry will continue to contribute $300 million annually to the National Public Education Fund.

o The fund may make grants to states and political subdivisions to carry out the fund’s purposes.

o Grants from the fund will be made by the National Foundation.

o Outside contributions can be made to the foundation and specifically to the education fund.

ENFORCEMENT/CONSENT DECREES

« State Specific Finality

« State Specific Finality occurs when a state court approves the settlement and the consent decree.
The consent decree will effectively implement the provisions of the settlement in the state. Legal
challenges to the consent decree in a state are possible. (See Attachment A for a copy of the draft
consent decree included as Exhibit L in the Master Settlement Agreement.)

« State Specific Finality cannot be attained until all legal challenges, including appeals to the
settlement and the consent decree has been addressed. The court’s approval of the settlement
and the consent decree must be a final approval.

« When state specific finality is attained, the state becomes vested and funds deposited in the MSA
escrow account can be transferred to a special account, within the MSA escrow account, established
specifically for the state.

e Court Jurisdiction for Implementation and Enforcement

« Settling states or tobacco companies may apply to the court to enforce or interpret the terms of the
agreement, although before applying to the court, a party must give the other parties and NAAG 30-days
notice (unless the Attorney General determines there is a public health of safety concem requiring faster
action).

« lf the court issues an enforcement order enforcing the agreement and a party violates that order, the
court may order monetary, civil contempt or criminal sanctions to enforce compliance with the
enforcement order.

« Key public health provisions of the MSA agreement are included in consent decrees to be filed in each
state. '

« Settling states or tobacco companies may apply to the court to enforce the terms of the consent decree.

« A settling state may not seek to enforce the consent decree of another settling state.

« A state is not required to give any prior notice before sending an order to enforce a consent decree from
the court, except that a 10-day notice is required if the claimed violation involves targeting youth or
making material misrepresentations about tobacco products (unless the Attorney General determines
there is a public health or safety concern requiring faster action), or the party has committed a
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substantially similar violation previously.

If the court finds the consent decree has been violated, the court may award any relief available under
the consent decree or the law in the state.

State Attorneys General may access company documents, records and personnel to enforce the
agreement.

Implementation and Enforcement Coordination by NAAG

o NAAG will:

o Receive $150,000 annually from December 31, 1998 through December 31, 2007 to coordinate
and to facilitate the implementation and enforcement of the agreement on behalf of the attorneys
general and the settling states.

o Monitor potential conflicting court interpretations involving the settlement.

o Convene two mestings each year and one national conference every three years to evaluate the
success of the settlement and to coordinate the Attorneys General efforts.

o Assist states with inspection and discovery activities that are conducted to enforce the settlement.

State Antitrust/Consumer Protection Enforcement Fund
The purpose of the Fund is to:

o enforce and implement the terms of the MSA, by partial payment of the monetary costs of the
Independent Auditor as contemplated by the agreement; and

o provide monetary assistance to the various states’ attorneys general, including funds to: (1)
investigate and/or litigate suspected violations of the Agreement and/or Consent Decree; (2)
investigate and/or litigate suspected violations of state and/or federal antitrust or consumer
protection laws with respect to the manufacture, use, marketing and sales of tobacco products;
and (3) enforce the “qualifying statute."

On March 31, 1999, the industry is directed to pay $50 million to support the fund.

CORPORATE CULTURE AND COMPLIANCE, LOBBYING RESTRICTIONS

Requires a Corporate Commitment to Reduce Youth Access and Consumption
Beginning May 22, 1999, companies must: .
‘o Develop and regularly communicate corporate principles that commit to complying with the Master -
Settiement Agreement and to reducing youth smoking.
o Designate an executive level manager to identify ways to reduce youth access and consumption
of tobacco.
o Encourage employees to identify additional methods to reduce youth access and youth
consumption.
For the purpose of enforcing the Master Settiement Agreement, antitrust staff for any settling state may
inspect and copy all non-privileged, non-work-product records and interview association directors, officer,
and employees.
Corporate Compliance
Prohibits agreements to suppress research

o Prohibits a participating manutacturer from entering into a contract or other arrangement that
designed to or has the effect of: limiting competition in the production or distribution of information
about the health hazards or other consequences of the use of tobacco products; limiting or
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suppressing research into smoking and health; and limiting or suppressing research into the
marketing or development of new products.

o Prohibits material misrepresentations
o Prohibits a participating manufacturer from making any material misrepresentation of fact
regarding the health consequences of using any tobacco product.
« Disbands Tobacco Trade Associations
« Disbands the Council for Tobacco Research, the Tobacco Institute, and the Council for Indoor Air
Research.
« Requires all records of these organizations that relate to any lawsuit to be preserved.
« Regulation and Oversight of New Tobacco Trade Associations
« The by-laws of any new industry trade association must provide that: (1) the association officers will be
appointed by the board; and (2) the officers be employees of the association and cannot be employed by
a member company.
« The association’s legal counsel must be independent and cannot serve as counsel to member
companies.
« Minutes of board of director meetings will be prepared and maintained for at least five years.
« Lobbying Restrictions and Restrictions on Trade Associations
« Imposes Restrictions on Lobbyists
o After a state has attained state specific finality, tobacco companies will be prohibited from
opposing certain kinds of state or local legislation, laws or administrative rules (listed below
and found in Exhibit F of the Master Settlement Agreement) that are intended to limit youth
access to and consumption off tobacco products.
« Protected Legislation, Laws, Administrative Rules (Exhibit F)

Legislation, Laws or Administrative Rules that:

= Limit youth access to vending machines.

= Include cigars within the definition of tobacco products.

= Enhance enforcement efforts to identify and prosecute violations of laws prohibiting
retail sales to youth.

» Encourage or support the use of technology to increase the effectiveness of age-of-
purchase laws (e.g. the use of programmable scanners, scanners to read drivers'
licenses, or use of other age/ID data banks).

= Limit promotional programs for non-tobacco goods using tobacco products as prizes
or give-aways. _

= Enforce access restrictions through penalties on youth for possession or use.

= Limit tobacco product advertising in or on school facilities, or the wearing of tobacco
logo merchandise in or on school property.

« Limit non-tobacco products that are designed to look like tobacco products, such as
bubble gum cigars, candy cigarettes etc.

o Tobacco companies must require their lobbyists to certify, in writing, that they have reviewed and
will fully comply with settlement terms including disclosure of financial contributions regarding
lobbying activities and new corporate culture principles.

o Requires companies to disclose lobbying costs to the state Attorney General in states without
laws regarding financial disclosure of lobbying expenses.

o Prohibits lobbyists from supporting or opposing state, federal or local laws or actions without the
authorization of the companies. ‘ :
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o After January 22,1999, tobacco companies are prohibited from opposing state legislation
that bans the manufacture and sale of cigarette packs containing fewer than 20 cigarettes.

o Prohibits the industry from lobbying for the diversion of settlement money to non-tobacco
or non-health related uses.

ATTORNEYS’ FEES
(Funds for payment of attorney fees are in addition to the $206 billion in payments to states)

« Requires Industry to Reimburse States for Attorneys Fees

« Requires the tobacco companies to state and local governments for all reasonable costs (costs and
expenses for which the industry would reimburse their own counsel and agents) and expenses and in-
house attomney fees associated with the tobacco industry litigation.

o Reimbursement will be at the market rate for hourly fees in each state

o Reimbursement will occur after a state obtains State Specific Finality.

« Establishes a $150 million cap for amounts paid to the settling states, subject to reasonable verification
by any requesting company.
Requires Industry to Pay Outside Attorney Fees )
The industry will pay outside attorney fees after a state has obtained State Specific Finality.
The MSA has no effect on contracts states have made with outside counsel.
Two payment methods are available - liquidated fee agreement and arbitration.
o If a state pays outside counsel and the outside counsel fails to negotiate a liquidated fee
agreement or to seek arbitration as provided for under the MSA, the state may seek payment
through the same methods as outside counsel.
« Liquidated Fee Agreement (MSA - Exhibit O)

o The Master Settlement Agreement "Exhibit O" is a model state fee payment agreement.

o Outside counsel may negotiate a liquidated fee agreement with the industry, and if accepted,
would be paid from a $1.25 billion pool of money from the tobacco industry over a four-year
period. :

o No payments will be made after the fourth calendar quarter of 2003.

o If the outside counsel rejects the liquidated fee process or cannot agree to an offer, they can go
through arbitration.

« Arbitration (MSA - Exhibit O, Appendix to Exhibit O)

o Athree-member arbitration panel will be established with two permanent members and a member
from the state represented by the outside counsel. '

o The protocol of panel proceedings is the Appendix to Exhibit O of the MSA.

o The tobacco manufacturers pay for the arbitration panel's time and expenses.

o Tobacco manufacturers can contest fee award requests.

o The industry will pay whatever fee arbiters award, but the timing of the payment will be subject to
a $500-million-per-year cash flow cap. :
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CIVIL LIABILITY RESTRICTIONS

« Prohibits new challenges by the industry against the enforceability of constitutionality of state and local
tobacco control laws, ordinances, and rules enacted prior to June 1, 1998.

« Requires the industry to dismiss, without fees, all claims against participating states.

« Requires the industry to dismiss pending legal challenges related to underage smoking and
environmental tobacco smoke laws.

« Specifies that states expressly do not waive any criminal liability based on federal, state, or local law.

o Settles states’ Attomneys General suits, however; individuals will continue to be able to sue.

« If a suit by a political subdivision of a state is successful, the state’s allotment will be reduced by the
amount of the award or settlement. (See "Litigating Releasing Parties Offset" in the section called
"Payment Adjustments, Reductions and Offsets.")

« Settling states cannot waive or release any claims on behalf of Indian tribes.

« Suits Pending by Political Subdivisions of States (MSA - Exhibit N)

o City of New York, et al. v. The Tobacco Institute, Inc. et al., Supreme Court of the State of New
York, County of New York, Index No. 406225/96

o County of Erie v. The Tobacco Institute, Inc. et al., Supreme Court of the State of New York,
County of Erie, Index No. | 1997/359 _

o County of Los Angeles v. R.J. Reynolds Tobacco Co. et al., San Diego Superior Court, No.
707651 .

o The People v. Philip Morris, Inc. et al., San Francisco Superior Court, No. 980864

o County of Cook v. Philip Morris, Inc. et al., Circuit Court of Cook County, lil., No. 97-L-4550

Note: California and New York have agreed to share the proceeds of their settlement funds
with their counties. The county suits in those states will be included in the state consent
decree implementing the tobacco settiement.

PUBLIC DISCLOSURE

o Disclosure Regarding Product
« Prohibits the industry from making any material misrepresentations regarding the health consequences
of smoking. '
« Prohibits manufacturers from jointly contracting or conspiring to:
o Limit information about the health hazards from the use of their products:
o Limit or suppress research into smoking and health; and
o Limit or suppress research into the marketing or development of new products.
o Public Access to Tobacco Documents
« Effective November 23, 1998, tobacco companies will release documents that are under protective
orders in state lawsuits and that have no privilege of trade-secret claim.
« Settling states may seek court-approved public release of any documents that have been subject to an
order or filing, prior to August 17, 1998, denying privilege, work product or trade secret protection. The
industry can contest the action.
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o Website for Industry Documents

« Requires tobacco manufacturers to open, at their expense, a Website that includes all documents
produced in state and other smoking and health-related lawsuits.

« Requires the industry to maintain the site for ten years (through June 30, 2010) in a user-friendly and
searchable format (requires an index and other features to improve searchable access).

« Requires the industry to add, at its expense, all documents produced in future civil actions involving
smoking and health cases.

o Oversized or multi-media records will not be placed on the Website, but will be made available to the
public through the Minnesota depository.

« The industry will provide the National Association of Attorneys General with up to $100,000 for a -
computer consultant to review and make recommendations regarding the industry’s Website plans.

« The National Association of Attorneys General’s consultant can seek input from settling state officials,
public health officials and other users of the Website.

TRUST FUND EXPENDITURES

« General Provisions

« Tobacco manufacturers will pay $206 billion over the next 25 years to states in "up-front" and annual
payments. Allotments to states will be made based on formulas agreed to by the Attorneys General.

« Payments made by tobacco companies (annual payments, strategic contribution fund, and up-front’
payments) will be adjusted annually in a number of ways. (See "Payment Adjustments, Reductions,
and Offsets" for details.)

« No money will be dispersed to the states until “Final Approval® is reached. (See "Effective Dates" for
detail)

o Up-front Payments ($12.742 billion)
« Tobacco companies will pay $2.4 billion annually between 1998 and 2003. A three percent inflation

factor is included in the amounts for years 2000 - 2003 (e.g. $2.4 billion (1998) increased by three
percent is $2.472 billion (1999)). The funds will be allocated as follows:

o $2.4 billion in 1998;

o $2.472 billion in 2000;

o $2.546 billion in 2001,

o $2.623 billion in 2002; and

o $2.7 billion in 2003.

« The following adjustments, reductions and offsets apply to payments starting in 2000: inflation
adjustment; volume adjustment; non-settling states reduction; miscalculated and disputed claims offset.
(See " Payment Adjustments, Reductions and Offsets" for detail.)

« Annual Payments ( $183.177 billion) -

« Ifall states participate in the settlement, annual payments will “ramp-up" beginning with a $4.5 billion
payment on April 15, 1999. The April 15th annual payments will be as follows:

o $4.5 billion in 2000,

o $5 billion in 2001;

o $6.5 billion in each of 2002 and 2003;

o $8 billion in each year 2004-2007;

o $8.139 billion in annually in 2008-2017 (plus $861 million annually during the same period to the
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strategic fund); and
o $9 billion in 2018 and thereafter.
The following adjustments, reductions and offsets apply to payments starting in 2000: inflation
adjustment; volume adjustment; previously settied states reduction (applies to each annual payment
below $8 billion); non-settling states reduction; non-participating manufacturers adjustment;
miscalculated and disputed claims offset; federal legislation offset; and the ltigation releasing parties
offset. (See " Payment Adjustments, Reductions and Offsets" for detail.)

« The $183.177 billion figure reflects payments after the "previously settled states reduction" is applied.

Strategic Contribution Fund ($8.61 billion)

« On April 15, 2008 and on April 15 each year through 2017, the companies will pay $861 million into a

strategic contribution fund.
Money from the fund will be allocated to states based on a strategic contribution formula developed by
Attorneys General. The allocation formula will reflect the contribution made by states toward resolution of
the state lawsuits against tobacco companies.

o The formula is to be developed by June 1999.
The following adjustments, reductions and offsets apply to payments starting in 2000: inflation
adjustment; volume adjustment; non-participating manufacturers adjustment; miscalculated and disputed
claims offset; federal legislation offset; and the litigation releasing parties offset. (See " Payment
Adjustments, Reductions and Offsets" for detail.)
National Foundation ($250 million over 10 years)
See "Smoking Cessation and Prevention” for details.
National Public Education Fund ($1.45 billion over the next five years)
See "Smoking Cessation and Prevention" for details.
Attorney General Enforcement Fund ($50 million - one time payment in 1999)
See "State Antitrust/Consumer Protection Enforcement fund" in "Enforcement/Consent Decrees’
for details.
Payments to the National Association of Attorneys General ($1.5 million over 10 years)
See "Implementation and Enforcement Coordination by NAAG" in "Enforcement/Consent
Decrees" for details.

PAYMENT ADJUSTMENTS, REDUCTIONS AND OFFSETS

Order of Application Offsets, Reductions and Adjustments
Inflation Adjustment

Volume Adjustment

Previously Settled States Reduction

Non-Settling States Reduction

Non-Participating Manufacturer's Adjustment

Offset for Miscalculated or Disputed Payments

Federal Tobacco Legislation Offset

‘Litigating Releasing Parties Offset

Inflation Adjustment Percentage
The settlement payments will be subject to an annual inflation adjustment. The Inflation Adjustment

Percentage applicable to payments due in the year 2000 will be equal to the greater of 3% or the
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Consumer Price Index Percentage (CP1%). [See "Definitions" below, there is an important difference
between the Consumer Price Index (CPI) and the CP1%). The Inflation Adjustment Percentage
applicable to payments due in any year after 2000 shall be calculated by applying each year the greater
of 3% or the CPI% on the Inflation Adjustment Percentage applicable to payments due in the prior year.
(Inflation formula is set forth and described in "Exhibit C* of the MSA.)

o Definitions

o "Consumer Price Index" - The Consumer Price Index for All Urban Consumers as published by
the Bureau of Labor Statistics of the U.S. Department of Labor (or other similar measures agreed
to by the Settling States and the Participating Manufacturers).

o The ' Consumer Price index Percentage (CPI%)" - The total percent change in the Consumer
Price Index during the calendar year immediately preceding the year in which the payment in
question is due

o For example, if the Consumer Price Index for December 1999 (as released in January 2000) is
2% higher than the Consumer Price Index for December 1998 (as released in January 1999),
then the CPI% with respect to a payment due in 2000 would be 2%. The Inflation Adjustment
Percentage applicable in the year 2000 would be 3%. Continuing the example, if the CPI% with
respect to a payment due in 2001 is 6%, then the Inflation Adjustment Percentage applicable in
2001 would be 9.1800000% (an additional 6% applied on the 3% Inflation Adjustment
Percentage applicable in 2000), and if the CPI% with respect to a payment due in 2002 is 4%,
then the Inflation Adjustment Percentage applicable in 2002 would be 13.5472000% (an
additional 4% applied on the 9.1800000% Inflation Adjustment Percentage applicable in 2001).
(See "Appendix C" for additional illustration of how the Inflation Adjustment Percentage is
calculated. Also see "Exhibit C* of the MSA.)

o Volume Adjustment

« An adjustment to settlement payments applied to reflect increases or decreases in tobacco
manufacturers operating income from the sales of cigarettes in the United States, Puerto Rico and the
District of Columbia. (The volume adjustment formula is established in " Exhibit E* of the MSA.)

o Non -Settling States Reduction :

« Reduces the amounts the tobacco manufacturers must pay by the combined payments due to non-
settling states. This reduction does not reduce payments to settling states in any way. The
manutacturers are not required to make a payment if the state is a non-settling state 15 days before the
payment is due.

« Note: Currently all states are either participating states or are previously settled states. However, should
a state fail to obtain state specific finality, it would become a non-settling state.

o Previously Settled States Adjustment

« A reduction determined by multiplying the applicable settlement payment by 12.4500000%, in the case
of payments due in or prior to 2007; 12.2373756%, in the case of payments due after 2007 but before
2018; and 11.0666667%, in the case of payments due in or after 2018.

« The previously settled states are Florida, Minnesota, Mississippi, and Texas.

o Offset for Miscalculated or Disputed Payments

« In cases where a manufacturer makes an underpayment or overpayment, the independent auditor, if
notified within four years of the payment due date, is to promptly determine what payment is due to the
manufacturer in the case of an overpayment or to the escrow account in cases of underpayment.

« Disputed payments are deposited in a separate account within the escrow account for disputed
payments. When final resolution has been reached regarding a disputed payment, the independent
auditor directs the funds be deposited in the appropriate account.

« Non-Participating Manufacturers Adjustment

« An adjustment to payments made by Participating Manufacturers to address market share losses
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attributable to the provisions in the MSA.

¢ On or before February 2" of each year when the market share loss exceeds zero, a nationally
recognized firm of economic consultants will determine whether the provisions of the MSA played a
significant role in the market loss. If the firm determines that the provisions of the MSA were a significant
contributing factor to the market loss, the Non-participating Manufacturer Adjustment would be applied.

o If the aggregate market share of companies participating in the agreement declines by greater
than two percent, their annual payment is reduced by three percent for each percent lost over the
two percent threshold.

o If the market share exceeds 16 2/3 percent, a more complicated formula established in the MSA
is used to determine the adjustment. (See "Appendix D") for detail.)

« States are encouraged to pass the model statute (See "Appendix B"), provided in the Master
Settlement Agreement (Exhibit T). This model law creates a reserve fund from which non-participating
manufacturers can pay future claims, establishing a more level playing field between participating and
non-participating manufacturers.

o The model act must be enacted by states exactly as it is drafted in the MSA and as a stand-
alone piece of legislation or the state must enact a "qualifying statute," as determined by a
firm jointly retained by the settling states and the original participating manufacturers. The
ruling of the firm is final.

o A "qualifying statute" is defined in the MSA as a settling state’s statute, regulation, law
and/or rule (applicable everywhere the state has authority to legislate) that effectively and
fully neutralizes the cost disadvantages that the participating manufacturers (as opposed
to the non-participating manufacturers) experience as a result of the MSA.

o Annual payments will be reduced by up to 65 percent in states that do not enact the model
law.

o If a court strikes down a state’s law, based on the model statute, the state’s annual
payment would be reduced by no more than 65 percent.

o Federal Legislation Offset

« If new federal tobacco related legislation, that requires participating tobacco companies to make
payments (settlement payment, tax or any other means) to the federal government, is enacted on
or before November 30, 2002, and some portion of that money is sent to the settling states either
in unrestricted funds or in grants restricted to any form of health care or tobacco-related health
care, those payments may be offset, dollar for dollar, from the annual payments to states.

o If the federal funds to states were restricted to assistance to tobacco growers or
communities dependent on the production of tobacco or tobacco products, no reductions
would be taken.

« Litigation Releasing Parties Offset

« Inthe event a *releasing party" in a settiing state pursues a claim against a participating manufacturer
and receives a monetary judgement; the funds will be an offset on the affected settling state’s payment.
A *releasing party" is defined as a Settling State and any of its past, present and future agents, officials
acting in their official capacities, legal representatives, agencies, departments, commissions and
divisions. In addition, it includes, to the full extent of the power of the state attorney general, to release
past, present and future claims of the following: : '

« any Settling State’s subdivisions (political or otherwise, including, but not limited to, municipalities,
counties, parishes, villages, unincorporated districts and hospital districts), public entities, public
instrumentalities and public educational institutions; and ‘

« persons or entities acting in a parens patriae, sovereign, quasi-sovereign, private attorney general, qui
tam, taxpayer, or any other capacity, whether or not any of them participated in the settiement:

o to the extent that they are seeking relief on behalf of or generally applicable to the general public-
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in a Settling State or the people of the State, as opposed solely to private or individual relief for
separate and distinct injuries; or _

o to the extent that they (as opposed to an individual) are seeking recovery of health-care expenses
(other than premium or capitation payments for the benefit of present or retired state employees)
paid or reimbursed, directly or indirectly, by a settling state.

AGRICULTURE AND RURAL COMMUNITY ASSISTANCE

« The Attorneys General are a separate agreement with the tobacco manufacturers to address the
concerns of tobacco growers and impacted communities and are scheduled to report on progress by the
end of the year (1998).

Note: The R.J. Reynolds Tobacco Company has ceased participation (12/3/98) in these negotiations and
has instead proposed to increase the amount of American grown leaf tobacco next year and to maintain
that level over the next ten years. The other participating manufacturers are continuing to discuss a
separate settiement agreement.

SMOKELESS TOBACCO SETTLEMENT

« The Attorneys General reached a separate agreement with U.S Tobacco regarding smokeless tobacco
products. U.S. Tobacco represents 58 percent of the smokeless tobacco market. The non-economic
provisions of the settlement are similar to those established in the tobacco settlement agreement. The
economic are very different and establish payments to the National Foundation, but do not provide any
additional funds to state governments. Over a span of 10 years, participating smokeless tobacco
manufacturers will pay $400 miliion into the National Public Education Fund according to a schedule
established in the settiement agreement. '

MOST FAVORED NATION PROVISIONS

« If tobacco manufacturers enter into an agreement with better overall terms than are provided in the MSA
before October 1, 2000, the more generous benefits would apply to all settling states.

« This provision does not apply if such an agreement is reached after the seating of a jury or after a trial
has begun.

o If an agreement with more favorable non-economic terms is entered into on or before October 1, 2000,
settling states have the option of availing themselves of the benefits.

« If a settling state enters into an agreement with a non-participating manufacturer and the terms are more
favorable to the tobacco company, participating companies can benefit, but only within that state.
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APPENDIX A - MODEL CONSENT DECREE (MSA - Exhibit L)
EXHIBIT L (Master Settlement Agreement)
MODEL CONSENT DECREE

IN THE [XXXXXX] COURT OF THE STATE OF [XXXXXX]
IN AND FOR THE COUNTY OF [XXXXX]

--------------------------------- X CAUSE NO. XXXXXX

STATE OF [XXXXXXXXXXX], : : Plaintiff, :
V.o
[XXXXXX XXXXX XXXX], et al., :
: Defendants. :

CONSENT DECREE AND FINAL JUDGMENT

WHEREAS, Plaintiff, the State of [name of Settling State], commenced this action on [date], [by and through its
Attorney General [name]], pursuant to [her/his/its] common law powers and the provisions of [state and/or
federal law];

WHEREAS, the State of [name of Settling State] asserted various claims for monetary, equitable and injunctive
relief on behalf of the State of [name of Settling State] against certain tobacco product manutacturers and other
defendants;

WHEREAS, Defendants have contested the claims in the State’s complaint [and amended complaints, if any)
and denied the State’s allegations [and asserted affirmative defenses];

WHEREAS, the parties desire to resolve this action in a manner which appropriately addresses the State’s
public health concerns, while conserving the parties’ resources, as well as those of the Court, which would
otherwise be expended in litigating a matter of this magnitude; and

WHEREAS, the Court has made no determination of any violation of law, this Consent Decree and Final
Judgment being entered prior to the taking of any testimony and without trial or final adjudication of any issue of
fact or law,

NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND DECREED, AS FOLLOWS:

. JURISDICTION AND VENUE

This Court has jurisdiction over the subject matter of this action and over each of the Participating
Manutacturers. Venue is proper in this [county/district].
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Il. DEFINITIONS

The definitions set forth in the Agreement (a copy of which is attached hereto) are incorporated herein by
reference.

lll. APPLICABILITY

A. This Consent Decree and Final Judgment applies only to the Participating Manufacturers in their corporate
capacity acting through their respective successors and assigns, directors, officers, employees, agents,
subsidiaries, divisions, or other internal organizational units of any kind or any other entities acting in concert or
participation with them. The remedies, penalties and sanctions that may be imposed or assessed in connection
with a violation of this Consent Decree and Final Judgment (or any order issued in connection herewith) shall
‘only apply to the Participating Manufacturers, and shall not be imposed or assessed against any employee,
officer or director of any Participating Manufacturer, or against any other person or entity as a consequence of
such violation, and there shall be no jurisdiction under this Consent Decree and Final Judgment to do so.

B. This Consent Decree and Final Judgment is not intended to and does not vest standing in any third party
with respect to the terms hereof. No portion of this Consent Decree and Final Judgment shall provide any rights
to, or be enforceable by, any person or entity other than the State of [name of Settling State] or a Released
Party. The State of [name of Settling State] may not assign or otherwise convey any right to enforce any
provision of this Consent Decree and Final Judgment.

IV. VOLUNTARY ACT OF THE PARTIES

The parties hereto expressly acknowledge and agree that this Consent Decree and Final Judgment is
voluntarily entered into as the result of arm’s-length negotiation, and all parties hereto were represented by
counsel in deciding to enter into this Consent Decree and Final Judgment.

V. INJUNCTIVE AND OTHER EQUITABLE RELIEF
Each Participating Manufacturer is permanently enjoined from:

A. Taking any action, difectly or indirectly, to target Youth within the State of [name of Settling State] in the
advertising, promotion or marketing of Tobacco Products, or taking any action the primary purpose of which is
o initiate, maintain or increase the incidence of Youth smoking within the State of [name of Settling State].

B. After 180 days after the MSA Execution Date, using or causing to be used within the State of [name of
Settling State] any Cartoon in the advertising, promoting, packaging or labeling of Tobacco Products.

C. After 30 days after the MSA Execution Date, making or causing to be made any payment or other
consideration to any other person or entity to use, display, make reference to or use as a prop within the State
of [name of Settling State] any Tobacco Product, Tobacco Product package, advertisement for a Tobacco
Product, or any other item bearing a Brand Name in any Media; provided, however, that the foregoing
prohibition shall not apply to (1) Media where the audience or viewers are within an Adult-Only Facility (provided
such Media are not visible to persons outside such Adult-Only Facility); (2) Media not intended for distribution or
display to the public; (3) instructional Media concerning non-conventional cigarettes viewed only by or provided
only to smokers who are Adults; and (4) actions taken by any Participating Manufacturer in connection with a

http://www.ncsl.org/statefed/tmsasumm.htm : : , ' 1/5/99



Attorneys General Master Tobacco Settlement Agreement Summary - December 1998 Page 22 of 35

Brand Name Sponsorship permitted pursuant to subsections 111(c)(2)(A) and Hli(c)(2)(B)(i) of the Agreement, and
use of a Brand Name to identify a Brand Name Sponsorship permitted by subsection HI{c)(2)(B)(ii).

D. Beginning July 1, 1999, marketing, distributing, offering, selling, licensing or causing to be marketed,
distributed, offered, sold, or licensed (including, without limitation, by catalogue or direct mail), within the State
of [name of Settling State], any apparel or other merchandise (other than Tobacco Products, items the sole
function of which is to advertise Tobacco Products, or written or electronic publications) which bears a Brand
Name. Provided, however, that nothing in this section shall (1) require any Participating Manutacturer to breach
or terminate any licensing agreement or other contract in existence as of June 20, 1997 (this exception shall not
apply beyond the current term of any existing contract, without regard to any renewal or option term that may be
exercised by such Participating Manufacturer); (2) prohibit the distribution to any Participating Manufacturer’s
employee who is not Underage of any item described above that is intended for the personal use of such an
employee; (3) require any Participating Manufacturer to retrieve, collect or otherwise recover any item that prior
to the MSA Execution Date was marketed, distributed, offered, sold, licensed or caused to be marketed,
distributed, offered, sold or licensed by such Participating Manufacturer; (4) apply to coupons or other items
used by Adults solely in connection with the purchase of Tobacco Products; (5) apply to apparel or other
merchandise used within an Adult-Only Facility that is not distributed (by sale or otherwise) to any member of
the general public; or (6) apply to apparel or other merchandise (a) marketed, distributed, offered, sold, or
licensed at the site of a Brand Name Sponsorship permitted pursuant to subsection lll{c)(2)(A) or 1(c)(2)(B)(i)
of the Agreement by the person to which the relevant Participating Manufacturer has provided payment in
exchange for the use of the relevant Brand Name in the Brand Name Sponsorship or a third-party that does not
receive payment from the relevant Participating Manufacturer (or any Affiliate of such Participating
Manufacturer) in connection with the marketing, distribution, offer, sale or license of such apparel or other
merchandise, or (b) used at the site of a Brand Name Sponsorship permitted pursuant to subsections l1i(c)(2)
(A) or lll(c)(2)(B)(i) of the Agreement (during such event) that are not distributed (by sale or otherwise) to any
member of the general public.

E. After the MSA Execution Date, distributing or causing to be distributed within the State of [name of Settling
State] any free samples of Tobacco Products except in an Adult-Only Facility. For purposes of this Consent
Decree and Final Judgment, a "free sample" does not include a Tobacco Product that is provided to an Adult in
connection with (1) the purchase, exchange or redemption for proof of purchase of any Tobacco Products
(including, but not limited to, a free offer in connection with the purchase of Tobacco Products, such as a “two-
for-one" offer), or (2) the conducting of consumer testing or evaluation of Tobacco Products with persons who

certify that they are Adults.

F. Using or causing to be used as a brand name of any Tobacco Product pursuant to any agreement requiring
the payment of money or other valuable consideration, any nationally recognized or nationally established
brand name or trade name of any non-tobacco item or service or any nationally recognized or nationally
established sports team, entertainment group or individual celebrity. Provided, however, that the preceding
sentence shall not apply to any Tobacco Product brand name in existence as of July 1, 1998. For the purposes
of this provision, the term "other valuable consideration’ shall not include an agreement between two entities
who enter into such agreement for the sole purpose of avoiding infringement claims.

G. After 60 days after the MSA Execution Date and through and including December 31, 2001, manufacturing
or causing to be manufactured for sale within the State of [name of Settling State] any pack or other container
of Cigarettes containing fewer than 20 Cigarettes (or, in the case of roll-your-own tobacco, any package of roll-
your-own tobacco containing less than 0.60 ounces of tobacco); and, after 150 days after the MSA Execution
Date and through and including December 31, 2001, selling or distributing within the State of [name of Settling
State] any pack or other container of Cigarettes containing fewer than 20 Cigarettes (or, in the case of roll-your-
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own tobacco, any package of roll-your-own tobacco containing less than 0.60 ounces of tobacco).

H. Entering into any contract, combination or conspiracy with any other Tobacco Product Manufacturer that has
the purpose or effect of: (1) limiting competition in the production or distribution of information about health
hazards or other consequences of the use of their products; (2) limiting or suppressing research into smoking
and health; or (3) limiting or suppressing research into the marketing or development of new products.
Provided, however, that nothing in the preceding sentence shall be deemed to (1) require any Participating
Manufacturer to produce, distribute or otherwise disclose any information that is subject to any privilege or
protection; (2) preclude any Participating Manufacturer from entering into any joint defense or joint legal interest
agresment or arrangement (whether or not in writing), or from asserting any privilege pursuant thereto; or (3)
impose any affirmative obligation on any Participating Manufacturer to conduct any research.

|. Making any material misrepresentation of fact regarding the health consequences of using any Tobacco
Product, including any tobacco additives, filters, paper or other ingredients. Provided, however, that nothing in
the preceding sentence shall limit the exercise of any First Amendment right or the assertion of any defense or
position in any judicial, legislative or regulatory forum.

V1. MISCELLANEOUS PROVISIONS

A. Jurisdiction of this case is retained by the Court for the purposes of implementing and enforcing the
Agreement and this Consent Decree and Final Judgment and enabling the continuing proceedings
contemplated herein. Whenever possible, the State of [name of Settling State] and the Participating
Manufacturers shall seek to resolve any issue that may exist as to compliance with this Consent Decree and
Final Judgment by discussion among the appropriate designees named pursuant to subsection XVIili(m) of the
Agreement. The State of [name of Settling State] and/or any Participating Manufacturer may apply to the Court
at any time for further orders and directions as may be necessary or appropriate for the implementation and
enforcement of this Consent Decree and Final Judgment. Provided, however, that with regard to subsections V
(A) and V(1) of this Consent Decree and Final Judgment, the Attorney General shall issue a cease and desist
demand to the Participating Manufacturer that the Attorney General believes is in violation of either of such
sections at least ten Business Days before the Attorney General applies to the Court for an order to enforce
such subsections, unless the Attorney General reasonably determines that either a compelling time-sensitive
public health and safety concern requires more immediate action or the Court has previously issued an
Enforcement Order to the Participating Manufacturer in question for the same or a substantially similar action or
activity. For any claimed violation of this Corisent Decree and Final Judgment, in determining whether to seek
an order for monetary, civil contempt or criminal sanctions for any claimed violation, the Attorney General shall
give good-faith consideration to whether: (1) the Participating Manufacturer that is claimed to have committed
the violation has taken appropriate and reasonable steps to cause the claimed violation to be cured, unless that
party has been guilty of a pattem of violations of like nature; and (2) a legitimate, good-faith dispute exists as to
the meaning of the terms in question of this Consent Decree and Final Judgment. The Court in any case in its
discretion may determine not to enter an order for monetary, civil contempt or criminal sanctions.

B. This Consent Decree and Final Judgment is not intended to be, and shall not in any event be construed as,
or deemed to be, an admission or concession or evidence of (1) any liability or any wrongdoing whatsoever on
the part of any Released Party or that any Released Party has engaged in any of the activities barred by this
Consent Decree and Final Judgment; or (2) personal jurisdiction over any person or entity other than the
Participating Manufacturers. Each Participating Manufacturer specifically disclaims and denies any liability or
wrongdoing whatsoever with respect to the claims and allegations asserted against it in this action, and has
stipulated to the entry of this Consent Decree and Final Judgment solely to avoid the further expense,
inconvenience, burden and risk of litigation.
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C. Except as expressly provided otherwise in the Agreement, this Consent Decree and Final Judgment shall not
be modified (by this Court, by any other court or by any other means) unless the party seeking modification
demonstrates, by clear and convincing evidence, that it will suffer irreparable harm from new and unforeseen
conditions. Provided, however, that the provisions of sections lll, V, VI and VII of this Consent Decree and Final
Judgment shall in no event be subject to modification without the consent of the State of [name of Settling
State] and all affected Participating Manufacturers. In the event that any of the sections of this Consent Decree
and Final Judgment enumerated in the preceding sentence are modified by this Court, by any other court or by
any other means without the consent of the State of [name of Settling State] and all affected Participating
Manufacturers, then this Consent Decree and Final Judgment shall be void and of no further effect. Changes in
the economic conditions of the parties shall not be grounds for modification. It is intended that the Participating
Manufacturers will comply with this Consent Decree and Final Judgment as originally entered, even if the
Participating Manufacturers’ obligations hereunder are greater than those imposed under current or future law
(unless compliance with this Consent Decree and Final Judgment would violate such law). A change in law that
results, directly or indirectly, in more favorable or beneficial treatment of any one or more of the Participating
Manufacturers shall not support modification of this Consent Decree and Final Judgment.

D. In any proceeding which results in a finding that a Participating Manufacturer violated this Consent Décree
and Final Judgment, the Participating Manufacturer or Participating Manufacturers found to be in violation shall |
pay the State’s costs and attorneys’ fees incurred by the State of [name of Settling State] in such proceeding.

E. The remedies in this Consent Decree and Final Judgment are cumulative and in addition to any other
remedies the State of [name of Settling State] may have at law or equity, including but not limited to its rights
under the Agreement. Nothing herein shall be construed to prevent the State from bringing an action with
respect to conduct not released pursuant to the Agreement, even though that conduct may also violate this
Consent Decree and Final Judgment. Nothing in this Consent Decree and Final Judgment is intended to create
any right for [name of Settling State] to obtain any Cigarette product formula that it would not otherwise have
under applicable law.

F. No party shall be considered the drafter of this Consent Decree and Final Judgment for the purpose of any
statute, case law or rule of interpretation or construction that would or might cause any provision to be
construed against the drafter. Nothing in this Consent Decree and Final Judgment shall be construed as
approval by the State of [name of Settling State] of the Participating Manufacturers’ business organizations,
operations, acts or practices, and the Participating Manufacturers shall make no representation to the contrary.

G. The settlement negotiations resulting in this Consent Decree and Final Judgment have been undertaken in
good faith and for settlement purposes only, and no evidence of negotiations or discussions underlying this
Consent Decree and Final Judgment shall be offered or received in evidence in any action or proceeding for
any purpose. Neither this Consent Decree and Final Judgment nor any public discussions, public statements or
public comments with respect to this Consent Decree and Final Judgment by the State of [name of Settling
State] or any Participating Manufacturer or its agents shall be offered or received in evidence in any action or
proceeding for any purpose other than in an action or proceeding arising under or relating to this Consent
Decree and Final Judgment.

H. All obligations of the Participating Manufacturers pursuant to this Consent Decres and Final Judgment
(including, but not limited to, all payment obligations) are, and shall remain, several and not joint.

I. The provisions of this Consent Decree and Final Judgment are applicable only to actions taken (or omitted to
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be taken) within the States. Provided, however, that the preceding sentence shall not be construed as
extending the territorial scope of any provision of this Consent Decree and Final Judgment whose scope is
otherwise limited by the terms thereof.

J. Nothing in subsection V(A) or V(1) of this Consent Decree shall create a right to challenge the continuation,
after the MSA Execution Date, of any advertising content, claim or slogan (other than use of a Cartoon) that
was not unlawful prior to the MSA Execution Date.

K. If the Agreement terminates in this State for any reason, then this Consent Decree and Final Judgment shall
be void and of no further effect.

VIl. FINAL DISPOSITION

A. The Agreement, the settlement set forth therein, and the establishment of the escrow provided for therein are
hereby approved in all respects, and all claims are hereby dismissed with prejudice as provided therein.

B. The Court finds that the person(s] signing the Agreement have full and complete authority to enter into the
binding and fully effective settiement of this action as set forth in the Agreement. The Court further finds that
entering into this settlement is in the best interests of the State of [name of Settling State).

LET JUDGMENT BE ENTERED ACCORDINGLY

DATED this day of , 1998.

Source: Master Settlement Agreement, National Association of Attorneys General Website
(http://www.naag.org/settle.htm)

APPENDIX B - MODEL STATUTE (MSA - Exhibit T)

MODEL STATUTE - EXHIBIT T

Section __. Findings and Purpose.

(a) Cigarette smoking presents serious public health concems to the State and to the citizens of the State. The
Surgeon General has determined that smoking causes lung cancer, heart disease and other serious diseases,
and that there are hundreds of thousands of tobacco-related deaths in the United States each year. These
diseases most often do not appear until many years after the person in question begins smoking.
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