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1999 SENATE BILL 122

April ;21, 1999 — Introduced by Senators ROSENZWEIG, ROBSON, WIRCH, PANZER,
ROESSLER, RISSER, COWLES, DARLING, SCHULTZ and CLAUSING, cosponsored by
Representatives Bock, UgrBaN, HUBER, KELSO, GOETSCH, "WALKER, OLSEN,
gTONE, MILLER, LA FAVE and BERCEAU. Referred to 5i\C(._ym'‘r.nittefe on Human

ervices and Aging. A - —

fa—

e

AN ACT to create 895.10 of the statutes; relating to: an agreement between the

state and tobacco product manufacturejf. R4 J }r ¢4_ﬁ4 ’d/
rufes Ml‘ / 4«#/:&' I;

A
-

Analysis by the Legislative Reference Bureau A

On November 23, 1998, Wisconsin and other states agreed to a §éftlement of
lawsuits brought against the major U.S. tobacco product manufacturers, the “master
settlement agreement”. As part of that agreement, each a’/cg/i’nay enact model
legislation that'would affect tobacco product manufacturers that did not originally

\m:n in the mastersettlement agreement. This bill enactsthe model legislation in
Wisconsin. Under this bill, a tobacco product manufacturer that
this state is given the choice of joining in the mastér settlement
performing the obligations.under that agreement or placing money into an escrow
fund, basxétkon the number of igarettes sold edch year. The amount of
placed into eﬁriv;per cigareti}i{tcrease ach year until the year 2007, when the

amount is $.0088482. The amoun\t\g%;if( into escrow, under the bill, is inte
ensure that tobacco product manufacturers that do not participate in the magter
settlement agreement have funds available to satisfy judgments on the types\of
claims that were asseéxted i/r;ftﬁe state’s tobaccolawsuit. Under the bill, any intere.
in money in the escrow ¢count accrues to the tobaeco product manufacturer that put
the money into escrow andany money remaining in the escrow account after 25 years
is returned to thetobacco preduct manufacturer that put_the money into escrow.
The lgillf”f)ermits the attgo}rgy general to bring a civil\act\ign against a tobacco
product manufacturer that fails to.put money into escrow asreq {id\lf acourt finds

e
o

that.a tobacco product manufacturer failed to place the money inte escrow, the bill

-
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p\myits the court to impose a penalty of up toﬁi%z of the amountimproperly withheld
om escrow for each day of the violation) u 100% of the amount 1mproperly

-6 estrow foreach day of the violation
jth] eld The bil also pre\des thatif a tobacto
emoney into escroy on twoar more g as1ons,

Administrative Register.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 895.10 of the statutes is created to read:
895.10 Tobacco product agreement. (1) DEFINITIONS. In this section:
(a) “Adjusted for inflation” means increased in accordance with the formula for
set Lorth
an inflation adjustmeni})in exhibit C of the master settlement agreement.

(b) “Affiliate” means a person who directly or indirectly owns or controls, is

ow or_is u , [ ip_or control with, another

Sy /e o y
73 ,

person. ymlsxparag?a@p}), owns”, d” and “owners ip’ meanigwnership ofan

equity interest, or the equivalent of an equity interest, of 10% or mor

(® 1. “Cigarette” means any product that contains nicotine, is intended to be

e

burned or heated under ordinary conditions of use, and consists of or contains any

of the following:

a. Any roll of tobacco wrapped in paper or in any substance not containing

tobacco.
T T .
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b. Tobacco, in any form, that is functional in the product, which, because of its

appearance, the type of tobacco used in the filler, or its packaging and labeling, is

likely to be offered to, or purchased by, consumers as a cigarette.

c. Any roll of tobacco wrapped in any substance containing tobacco which,

because of its appearance, the type of tobacco used in the filler, or its packaging and

labeling, is likely to be offered to, or purchased by, consumers as a cigarette described

: f‘rté&/f l.ia

2. The term “eigarette” includes “roll-your—own” tobacco which, because of its

appearance, type, packaging or labeling is suitable for use¢.and likely to be offered to,

011131 umers-as-tob
of ‘Crgarette™

(d) “Consemt decree’i means the decreef’mgned by this state in the case, State

27

obaeco for making cigarettes} For purposes of this

s
—your—own” tobacco Mconstitut/e/one individual

‘of W1scons1n V. Phllhp Morr1s Inc., et al., Case No 97-CV-328 Dane County Circuit

(e) “Master settlement agreement” means the settlement agreement and

related documents entered into on November 23, 1998, by this state and the leadeg

J

@

U.S. tobacco product manufacture%

\

th e Mas master settlement agreement

(

l

o
& f:f ]’f{' (e ’érr" LS

- (DF “Parti 1pat1ng manufacturer meansa to‘ﬁa co product imanufacturer that

is ecomes a sign ory to the ma\ster settlement agreem\t and-that is bound by

W) “Qualified escrow fund” means an escrow arrangement with a federally or

state chartered financial institution having no affiliation with any tobacco product

manufacturer and havin, assets of at least $1,000,000,000 u%rzjheiesemw

(/./ o 2,/ ’f ,{ £
er;ﬂrequlres}the financial institution

J;lold the escrowed funds’ principal
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1 for the benefit of releasing partles gAs ae

- honeps
2 and prohibits the tobacco product manufacturer placing the fmdds'into fscrow from
3 using, accessing or directing the use of the funds’ principal except as is consistent
R ith sub. (2) (b) 2. 3.
/;il '“@rmmﬁ«?z ,( ) ( )
- (%) 1. “Tobacco product manufacturer” means an entity that after the effective
./ Sv Iodms‘oﬂ
6 date of this .. [revisor inserts date], directly, and not exclusively through
7 any affiliate, meets any of the following criteria:
anped Aere
8 a. Manufactures)mgarettes syrwlene that the manufacturer intends to be sold

9 in the United States, including c1garettes intended to be sold in the United States

10 through an 1mporte This sub?m/ paragraph does r;o/t}gply ifthe £§E1ff£cturéi
11 Iof thé,elgarettes d és not market or advert1se those cigarettes in tmed States

et i — i i

e kce 'f/'F) M.z?/’ *%%mem
12 a@%&the f;,nporter oﬁh@q/d%mttes is an original participating manufacturer, as

13 defined in the master settlement agreement, that will be responsible for the

14 payments under the master settlement agreement W1th respect to those cigarettes

15 ddmlrl’pay/ xéise s"hlleefédby’ fhb fed‘—ﬁalx t’i’i'iiernmént«mt‘ﬁ resp‘ect tothese
y (bsert 70

16 g;gﬁrett’ e

17 b. Is the first purchaser anywhere, for resale in the United States, of cigarettes

18 manufactured anywhere that the manufacturer did not intend to be sold in the

19 United States.

20 c. Becomes a successor of an entity described in subd. 1. a. or b.
21 2. “Tobacco product manufacturer” does not include an affiliate of a tobacco
’ /ét
22 product manufacturer unless the affiliate meets gpreZefs g1 st subd. Jig/( ’ 77 G

J
23 g) “Units sold” means the number of individual cigarettes sold in this state by

24 the applicable tobacco product manufacturer, whether directly or_ through a
LAY H? 5
25 distributor, retailer or similar 1ntermed1ary, during the year in questmn, as
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—T .

CToh lainers ol

measured by the excises taxes collected by this state on M ‘roll-your—own”
aAng I /‘“‘5 s “9‘5 f"//‘f /e"’f!}»

tobacco g\mﬁ;@m&s’) bearing the excise tax stamp of this state. The department of T
T /et {es

revenue shall promulgate the reffulations necessary to ascertain the amount of

Wisconsin excise tax paid on the cigarettes of each tobacco product manufacturer for

N f PaRe 7 wﬁ?‘ér /ﬁw /e"

each year.

T —

(2) REQUIREMENTS._ £ Any tobacco product manufacturer selling cigarettes to
consumers within this state whether d1rect1y or through a distributor, retailer or

v
similar 1ntermed1ary, after the effective date of this subsectlon .. [revisor 1rrserts

P

Pab m 4 hd
/ } f’” //@rf; /(f—-. e

date], shall do one of the following: o ,‘ L

. L
RS e —

f’f ¢ & Become a participating manufactureﬁ of the master settlement agreement?,

and generally perform its financial obligations under the master settlement

agreement.
;/ /g;i’;} % Place into a qualified escrow fund by April 15 of the year following the listed
year the following amounts, as those amounts are adjusted for inflation:
- a. For 1999: $.0094241 per unit sold after the effective date of this subdivision pamDMh
.. [revisor inserts date].
b. For 2000: $.0104712 per unit sold.
~¢. For each of 2001 and 2002: $.0136125 per unit sold.
d. For each of 2003 to 2006: $.0167539 per unit sold.
‘e For 2007 and each year thereafter: $.0188482 per unit sold.
( % A tobacco product manufacturer that places money into aeptalified escrow

P
o # (‘

shall receive the interest or other appreciation on that money

fﬁxgdf'under Aerts
1? f &£ /
as earned. Fhe /(fﬁoney shall be released from _

i@ escrow £azsd only under

38 ;:‘ 4807

one of the following circumstances:
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4 - @ To pay a judgment or settlement on any released claim, &s défined in-the
master settlement: agreement, brought against thé :ggaf;co product manufacturer by
this state or any releasing party,:as deﬁned?m the master settlenment-ggreement;-
located or reslding in th[is state. Moneys shall be released from escrow under this
subdivisi 1;‘71/ the oxfc;e‘; in which they were placed into escrow and only to the extent ,
and at the time necessary to make payments required under the judgment or
settlement.

i-& To the extent that a tobacco product manufacturer establishes that the

amount it was requu'ed to place into escrow in a particular year was greater than
/*F;“lﬁ? 557‘? aﬁ”f Ty "f’/‘f Sherd

to make in that year under the master settlement agreement, aij etermined unde
subsection IX (i) (2) of the master settlement agreement/, and before any of the
adjustments or offsets described in subsection IX (i) (3) a?t at agreement other than
the inflation adjustmenW;;;;;;n; manw the excess shall

be released from escrow and revert to Mobacco product manufacturer.
2 ”’ ﬁ »y O é
{+ & To the extent not released from escrow under subdM , money shall be

released from escrow and revert to the tobacco product manufacturer twenty—five
f »:,l & APy T ‘
years after the date on which § was placed into ¥

o
5’7‘.

Aeyy. Each tobacco product manufactyrer that elects to place money into &

‘, Fesd. 4
griblitis escrowdifd under M shall dgiep annually s etighl certify to the

attorney general by Apr11 15 that the tobacco product manufacturer

" subdi( 7o ? £-22)

p-caatiited escr it ,m comphance with W‘% Q____.’:_,_M -

e s o A R — ,uwvw7

%»&Any tobacco product manufacturer that falls in any year to place into # )
cerdd I Ne o o

escrow £iid the money required under W&@)%shall W1th1n 15 days mr

o CC oL e {'g/«éa/f}:@a.fem/myeé/
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1 e@maltifed escrow m

2 to}btmé the tobacco product manufacturer into comph{:\%néi vgshr% &4‘ 7 /
N

3 @\ The attorney general may brmg\a c1v11 actlon on behalﬁof the state agamst f

4 any tobacco prdducgmanufacturer tnat faﬂs to place. mto the quahﬁed escrow fund /

5 the, money requlred ur;der thls paragraph%he court kupon a ﬁndmg of v1olat10n ofJ

6 this ;;ragrap{l:lﬁ may impose a civil penalty in an amount not to exceed 5% of the |

7 amount improperly withheld from escrow per day of the violation and in a total

8 amount not to exceed 100% of the original-amount improperly withheld fromwaw

s ;

9 qualified escrow fund. wmeﬂat}fpn of this-paragraph. i is Kpgwing, the. cxoulgmasy -

oer? 0

10

11 withheld from escrow per day of the violation and in a total amount not to exceed

12 300% of the original amount improperly withheld from &g #lifié

13 y: ? e Mﬁt/lj?;confg ﬁn&egt{hat:l tobacco product-mianufacturer knowmgly—faaledr,ior
14 the /)second or subsequent &#ue,
15
16 from selling cigarettes to consumers within this state directly or through a
17 distributor, retailer or similar intermediary for a period not to exceed 2 %ejrs
18 )?(/ Each failure to make the annual deposit required under ;ﬂ?ﬁw%ihall
19 iilstitute a separate violation. ’
7 J;g SECTION 2. Nonstatutory provisions.
(1/ { 21 (1) COPIES OF THE MASTER SETTLEMENT AGREEMENT. The department of
5 22 administration shall provide a copy of the master settlement agreement to each

23 public library system, as defined in section 43.01 (5) of the statutes. “Master

24 settlement agreement” means the settlement agr

3 ) Prgon o 'ﬁﬁ{f(wgﬁ pras /ﬁ(u[

NG
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1 entered into on November 23, 1998, by this state and theleading U.S. tobacco product
2 manufacturers.
3 (2) ADMINISTRATIVE REGISTER. The revisor of statutes shall, within 60 days after
4 the effective date of this subsection, publish a copy of the master settlement
5 agreement in the Wisconsin Administrative Register. “Master settlement
6 agreement” means the settlement agreement and related documents entered into on
7 November 23, 1998, by this state and the leading U.S. tobacco product
8 manufacturers.
5 (END)

(/}J (fmfer?L 2)~5§>)



msa.ts Page 156 of 159

manufactured anywhere that the manufacturer does not ititend to be sold in the United
States; ot

(3) becomes a successor of an entity described in paragraph (1) or (2).

include an affiliate of a tobacco product

(1) - (3) above~)— M’B;,:%C;‘Azﬁj /

(j) "Units sold" means the number of individual cigarettes sold in the State by the applicable tobacco
product tanufacturer (whether dlrectly or through a distributor, retailer or similar intermediary or
intermediaries) duiring the year in question, as measured by excise taxes collected by thi8 State on
packs (or "roll-your-own" tobacco containers) beating the excise tax stamp of the State.The [fill in
name of respon31ble state agency] shall promulgate such regulatiors as are necessary to ascertain the
amount of State excise tax paid on the cigarettes of such tobacco product manufacturer for each year.

The term "Tobacco Product Manufacturer” shall not
manufacturer unless such affiliateftself falls within any o

Section __. Reguiremeitts.

Any tobacco product manufacturer selling cigarettes to conisumers within the State (whether directly
or through 4 distributor, retailer or similar intermedidry or intermediaries) after the date of enactment
of th1s Act shall do one of the following:

F—— ‘hs-ff/f

(a) become.a.participating-manufacturey (s thgg}eﬁn g@gﬁn@d in §ect10h II(;jfof the Master cfff"?? 4
< ittlement Agreemegtlfaﬁﬁ getierally perform its financial obligations under the Masier Settlement

Agreefmetit; or

(b) (1) place into a qualified escrow fund by April 15 of the year following the year in
question the following amounts (as such amounts are adjusted for inflation) --

1999: $.0094241 per unit sold after the date of enactment of this Act;
2000: $.0104712 per unit sold after the date of enactment of this Act;

for each of 2001 and 2002: $.0136125 per unit sold after the date of’
endctment of this Act;

for each of 2003 through 2006: $.0167539 per unit sold after the date of

enactment of this Act;
for each of 2007 and each year thereafter: $. 0188482 pet unit sold after the ’
date of enactmerit of this Act. "
. [ [ nSELrls
522

{2).Atobacco.product manufacturer that places funds i ' pursuant to Pal'agrapl:r-»

qﬁ’)@‘lﬁll"r”e’“é’é"%“ﬂle fiterest or othier appreciatiorn ofi such funds as earned. Such tunds
selves shall be released from escrow otily unider the following circumstances --

(A) to pay a judgment or settlement on any released claim brought against
stich tobacco product manufacturer by the State or any releasing party
located or residing ih the Staté. Funds shall be released from escrow under

this subparagraph (i) in the order in which they were placed into escrow and

http://www.naag.brg/settle.htm | C 2027199



msa.ts Page 158 of 159

Each failure to make an annual deposit required under this section shall constitute a
separate violation.

EXHIBIT U

STRATEGIC CONTRIBUTION FUND PROTOCOL

The paymegts made by the Participating Manufacturers pursuant to section IX(c)(2)of the Agreement
("Strategic Contribution Fund") shall be allocated among the Settling States pursifant to the process
set forth in this Exhibit U. yd s

»
& "
#

Section 1 y

/
A panel committee of threé\former Attorneys General or former Artjcle III judges ("Allocation
Committee") shall be established to determine allocations of the ?ﬁfategic Contribution Fund, using
the process described hereiti. Twe of the three members of the Allocation Committee shall be
selected by thie NAAG executive committee. Those two members shall choose the third Allocation
Committee member. The Allocation Committee shall be %92}ébr:phicﬂly and politically diverse.

Section 2

‘Within 60 days after the MSA Execution Date, €a h Settling State will submit an itemized request for
funds from the Strategic Contribution Fund, bg§§d the criteria set forth in Section 4 of this Exhibit

Section 3 5
&

The Allocation Committee willydeteﬁﬂi‘ine the appropriate allocatjon for each Settling State based on
the critetia set forth in Section 4 below. The Allocation-Committes shall make its determination
based upon written docutnentation.

’l

Section 4

The criteria to be considered by the Allocation Committee in its allocation desision include each
Settling State’s contr@b’ﬁtioti to the litigation or resolution of state tobacco litigation, ificluding, but
not limited to, litigation and/or settlement with tobacco product manufactuters, if uding Liggett and
Myers and its affiliated entities.

Section5
Within 45 days after receiving the itemized requests for funds from the Settling States, the
Committee will prepare a preliminary decision allocatinig the Strategic Contribution Fund paynsents
among the Settling States who submitted itemized requests for funds. All Allocation Committee
decisions must be by majority vote. Each Settling State will have 30 days to submit comments on
objections to the draft decision. The Allocation Committee will issue a final decision allocating the
Strategic Conttibution Fund payments within 45 days.

Section 6

http://www.naag.org/settle.htm 2/27/99
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EXHIBIT T

MODEL STATUTE
Section __. Findings and Purpose.

(a) Cigarette stnoking presents serious public health concerns to the State and to the citizens of the
State. The Surgeon General has detérmined that smoking causes lung cancer, heart diseasé and other
setious diseases, and that there are hundreds of thiousands of tobacco-related deaths in the United
States each year. These diséases most often do not appear until many years after the pefson in
question begins smoking. %

(b) Cigarette smoking also presents setious financial concerns for the State. Under certain health-care
programs, the State may have a legal obligation to provide medical assistance to eligible persons for
health conditions associated with cigarette smoking, and those persons may have a legal entitlement
to receive such medical assistance.

(c) Under these programs, the State pays millions of dollars each year to provide medical assistance
for these persons for health conditions associated with cigarette smoking.

(d) It is the policy of the State that financial burdens imposed on the State by cigarette smoking be
* borne by tobacco product manufacturers rather thari by the State to the extent that such manufacturers
either determine to éiter into a settlement with the State or are found culpable by the cotits.

(e) On , 1998, leading United States tobacco product manufacturers entered into a settlement
agreemetit, entitled the "Master Settlement Agreément,” with the State. The Master Settlement
Agreement obligates these manufacturers; in return for a release of past, present and certain future .
claims against them as desctibed therein, to pay substantial sums to the State (tied in part to their
volume of sales); to fund a national foundation devoted to the interests of public health; and to make
substantial changes in their advertising and marketing practices and corporate cultute, with the
intention of reducing underage smoking.

(f) Tt would be contrary to the policy of the State if tobacco product manufacturers who determine not
to enter into such 4 settlement could use a resulting cost advantage to derive large, short-term profits.
in the years before liability may arise without ensuring that the State will have an eventual source of .
recovery from them if they are proven to have acted culpably. It is thus in the interest of the State to .
require that such manufactuters establish a reserve fund to guarantee a source of compensation and to
prevent such manufacturers from deriving large, short-term profits and then becoming judgment-
proof before liability may arise. -

Section __. Definitions.

(a) "Adjusted for inflation" means increased int accordance with the formula for inflation adjustment

set fotth in Exhibit C to the Master Settlement Agreement. 1h sert L 7

(b) "Affiliate" means a person who directly or indirectly owns of con”‘tggl_s‘_i_/@nednmnmonedhy%

or is-undeg-commor oWrershi}y OF Coiittnt witfianothet-person.Solely for. pifposes of this definition,
/ the tettis, "owns,™ "is owned" and "owtership" tiiean owhership of afi equity interest; or-the-...
i

http://www.naag.org/settle.htm 12127199
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e e,

equivalent thereof, pf ten pereetit or tmorg) and the term "person” means anindividual, partnérship, |
commiltee, assofiftion; corpration or.dny other or, fzéiior&;, ‘grotip of persotis, \-"
[ (© "Aliocable'sh AT e Reans Kllocable Share as that term is defined in the Master Séttlement ]/ ser”
greement. - 7 = -9

(d) 3'Cig;11ette" ineans\any product thgtcontains nicotine, is intended to be burned or heated under
ordinary, conditiong of ise; and consists\of or contains (1)any roll of tobacco wrapped in paper or in
igtance tol conts ‘niﬁg tobacco; or (2) tobacco, i any form, that is functional in the product,

‘wmh ause of its appeatance,/the type of tobaccofised i the filler, or its g2 kaging and labeling,

is likdly| to be offered td; or purchased by, consymers as a cigarette; or (3) any rall of tdbacco

wrapped iti any substance contgining tobacco fwirolipbecausq of its appeayatice, the type;of topacco

used in the fillet, ot its fackaging and laeling, iy/likely to be\pffered to,/or purchised by, cofisumers
| as 4 cigitettd deseditled idalBe oI detmipiiiy The terl "cigarétte” includss "rollfour-pwn", which 15

/ ely to\be offered o, of pitchased by, consumers as tobacco fotr making cigarettesr For purposes of

4 w 4 an toa‘cc'o, se of its appearance, fype, packaging; or labeling is sbitable for ude and
r JJ,S‘” er is definition of "cigarett'ewo.w ounces of "roll-your-own" tobacco shall constitute one individual e
;.a? - "cigarettey/

(e) "Master Settlement Agreement" means the settlement agreement (and related documents) entered
into on , 1998 by the State and leading United States tobacco product manufacturers.

 (f) "Qualified \escrow fyid" means an escrow arrangement with a federally or State chartered financial
institution havifig no ffiliation\with any tobacco product manufacturer and having assets of at least
$1,000,000,000\where stich arrahgetnent requites that such financial institution hold the escrowed
funds® principal Yor'the benefit of releasing parties and prohibits the tobacco product manufacturer
placing the funds into escrow from using, accessinig or directing the use of the funds’ principal except
as consistent with section ___(b)-(c) of this Act. ’

5 f’

e

‘(‘g‘) "Released claims™ means; eleased/C’laims as that term is defined in the Méster /fettlement - +

?‘(“g‘reement. ol

J (h‘)‘ "Releasing parties" meang)(/eleasing /;/arties as that term is defined in the)eéster ettlement 1—,/ g l’[ :
A\ \Xgreement. o

¥

(i) "Tobacco Product Manufacturet” means an entity that after the date of enactment of this Act
directly (and not exclusively through any affiliate):

(1) manufactures cigarettes anywhere that such manufacturer intends to be sold in the
United States, including cigarettes inteided to be sold in the United States ttirough an
importer (except whefe such importet is aft original participating manufacturer (as that
“term is defined in the Master Settlement Agtéement) that will be responsible for the
{p/ﬁghents undet the Master Settlement Agreefiight with respect to stich cigaretteyfisa \
o .

sult of the provisions of subsections II(tnth) of the Master ,%’ettleme’nt  gfeeément and
that pays the taxes specified in subse: tion 1(z) of the Master ,S(ettle‘ment ;(gt‘eement/, and
poe & manuficturey of sueH cigatettes does not market or advertise- gt 77 |

. (cigarettes inthe United State ‘ ' '

s

A

(2) is the first purchaser anywhere for resale in the United States of cigarettes
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(ii) only to the extent and at the time necessary to make payments required
under such judgment or settlement;

(B) to the extent that a tobacco product manufacturer establishes that the

amount it was required to place into escrow in a particular year was greater

than the State’s allocable share of the total payments that such manufacturer

would have been required to make in that year inder the Master Settlement .

Agréement (as determined pursuant to section IX(i)(2) of the Master

Settlement Agreement, and befote any of the adjustments or offsets

described in section IX(i)(3) of that Agtéement other than the Inflation

Adjustment) had it been a participating manufacturer, the excess shall be :
released from escrow and revert back to such tobacco product glamifacturer; ;
or

(C) to the extent not released from escrow under subparagraphs (A) or (B),
funds shall be released from escrow and revert back to such tobacco product
manufacturer twenty-five years after the date on which they were placed into

: thls subsectlon shall annually certify to te Attorney General [or other State official] that
¢ / : i s with this subsectionThe Attorney Benetal igbihse State-ofticiet

1 inay brmg a civil action on behalf of therate against any tobacco pmduct manufacturer |
WY { ¢ -‘/ (?” 22— tha’t fails to place irto escrow the Iﬂn?reqmred under this [y tobacco product

esctow '
(3) Each tobacco product manufacturer ‘12:; €lects to place funds into escrow pursuant to

W
fianufacturer that fails in any yeat to place into escrow the fun
/’\/ ne g5

Ih

section shall --

,,,,,,,,

; reqmred w«rthtfis days teplac 44444 sﬁkh fumf ’mte escrow 35~
p ggﬁtﬁto mxﬁ/ liaficé thfﬂlﬁs séﬁtwn E‘ﬁe court 'Tx%sc)n
a ﬁndmg of a violation-of- this_subsection, may 1mEose a civil
penalty _'pazd to the’ general fund of the stafe]Jin an amount !
"ot to exceed 5 petcent of the amount improperly withheld from
esctow per day of the violation and in a total amount not to |
exceed 100 percent of the original amount improperly withhele

i
|
§
}
g

v Q A - \ from escrow; o )

o e e case of a khowiilg v1olat10n, be requlred d within 15 days tg pla (
/he o ! such funds intoescrow as shall bring it into compliance with tlus ; !
“? e L [ The court, upon a finding of a knowing violation of this subsectiof; may | * o
unpose a civil penalty.ffo be paxd< to the gcneral fund of the state] i an o

atfiount not to exceed 15 percest of the amount impropeily withheld from ' |

. emndnknawmﬁ m}aﬁ‘ba/‘ﬁé‘pmh&bﬁed from selling
cigarettes to consumers within the State (whether directly or through a i
distributor, retailer ot similar intérmedlary) for a period not to exceed 2

yedrs.
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insert 8-8:

(3) EXCISE TAX PAID ON CIGARETTES; RULES.

(a) Using the procedure under section 227.24 of the statutes, the department
of revenue shall submit in proposed form the rules required under section 89;10 3)
of the statutes, as created by this act, to the legislative council under section 22?.15
(1) of the statutes no later than the first day of the 4th month beginning after the
effective date of this para‘g(raph. M 9(»‘*

(b) Using the procedure under section 22‘6 .24 of the statutes, the department
of revenue may promulgate rules required under section 895.‘1/0 (3) of the statutes,
as created by this act, for the period before the effective date of the rules submitted
under paragraph (a), but not to exceed the period authorized under section 22\'{24
(1) (c) and (2) of the statutes. Notwithstanding section 227.24 (1) (a), (2) (b) and (3)
of the statutes, the department is not required to provide evidence that promulgating
a rule under this paragr{ph as an emergency rule is necessary for the preservation

of the public peace, health, safety or welfare and is n&c required to provide a finding

of emergency for a rule promulgated under this paragraph.

1
19



DRAFTER’S NOTE LRBs0105/2d
FROM THE RPN...........
LEGISLATIVE REFERENCE BUREAU C,W\/Vr

I made a number of changes in this draft to make the model proposed statute comply
with Wisconsin requirements, although none of the changes made should, or are
intended to, change the substance of the model proposed statute. The changes fit
within the “particularized state procedural or technical requirements” allowed by the
agreement to meet the definition of a model statute. The changes are:

1. The Wisconsin constitution requires that the proceeds of fines go into the school
fund, so the model language requiring the proceeds to go to the general fund was
removed.

2. The model statute uses the term “funds” as another word for “money”, but in
Wisconsin the term “funds” refers to the various accounts where certain moneys are
deposited, such as the veterans trust fund, the general fund, the transportation fund
and the lottery fund. Chapter 25 of the statutes is devoted to defining and managing
those funds. To avoid confusion, I substituted “money” for “funds”.

3. I moved the requirement to promulgate rules, not regulations, in a separate
subsection (3) of section 895.10, rather than in a definition. In this state, definitions
are not to include substantive authority, such as to create rules. I also added language
as a nonstatutory section putting a time limit on producing the rules and allowing the
department of revenue to promulgate emergency rules before the final rules are
promulgated. S '

4. Section 990.001 (1) of the statutes provides that the singular includes the plural
and the plural includes the singular, so I removed the phrase “or intermediaries” used
with “intermediary or intermediaries” as unnecessary.

5. I renumbered the units of the model to be consistent with the Wisconsin statutory
numbering system, which requires every statutory unit to be numbered.

6. Throughout the draft I replaced the word “such” when it was used instead of “the”,
“that” or “those” and instead used those words.

Robert P. Nelson
Senior Legislative Attorney
Phone: (608) 267-7511



DRAFTER’S NOTE LRBs0105/1dn
FROM THE RPN:cmh:kjf
LEGISLATIVE REFERENCE BUREAU

July 21, 1999

I made a number of changes in this draft to make the model proposed statute comply
with Wisconsin requirements, although none of the changes made should, or are
intended to, change the substance of the model proposed statute. The changes fit
within the “particularized state procedural or technical requirements” allowed by the
agreement to meet the definition of a model statute. The changes are:

1. The Wisconsin constitution requires that the proceeds of fines go into the school
fund, so the model language requiring the proceeds to go to the general fund was
removed.

2. The model statute uses the term “funds” as another word for “money”, but in
Wisconsin the term “funds” refers to the various accounts where certain moneys are
deposited, such as the veterans trust fund, the general fund, the transportation fund
and the lottery fund. Chapter 25 of the statutes is devoted to defining and managing
those funds. To avoid confusion, I substituted “money” for “funds”.

3. I moved the requirement to promulgate rules, not regulations, in a separate
subsection (3) of section 895.10, rather than in a definition. In this state, definitions
are not to include substantive authority, such as to create rules. I also added language
as a nonstatutory section putting a time limit on producing the rules and allowing the
department of revenue to promulgate emergency rules before the final rules are

promulgated.

4. Section 990.001 (1) of the statutes provides that the singular includes the plural
and the plural includes the singular, so I removed the phrase “or intermediaries” used
with “intermediary or intermediaries” as unnecessary.

5. I renumbered the units of the model to be consistent with the Wisconsin statutory
numbering system, which requires every statutory unit to be numbered.

6. Throughout the draft.I replaced the word “such” when it was used instead of “the”,
“that” or “those” and instead used those words. '

Robert P. Nelson
Senior Legislative Attorney
Phone: (608) 267-7511
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EXHIBIT T

MODEL STATUTE
Section __: Findings and Purpose.

(a) Cigarette smoking presents serious public health concerns to the State and to the citizens of the
State. The Surgeon Genéral has determined that smoking causes lung cancer, héart disease and other
serious diseases, and that there are hundreds of thousands of tobacco-related deaths in the United
States each year. These diseases most often do not appear until many years after the pelson in
question begins smoking.

(b) Cigarette smoking also presents serious financial concerns for the State. Under certain health-care

programs, the State may have a legal obligation to provide medical assistance to eligible persons for
health conditions associated with cigarette smoking, and those persons may have a legal entitlement

to receive such medical assistance.

(c) Under these programs, the State pays millions of dollars each year to provide medical assistance
for these persons for health conditions associated with cigarette smoking.

(d) It is the policy of the State that financial burdens imposed on the State by cigarette smoking be
* borne by tobacco product ihanufacturers rather than by the State to the extent that such manufacturers
either determine to entet into a settlement with the State or are found culpable by the coutts.

(e) On , 1998, leading United States tobacco product manufacturers entered into a settlement
agreement, entitled the "Master Settlement Agreement," with the State. The Master Settlement
Agreement obligates these manufacturers, in return for a release of past, present and certain future .
claims againist them as described therein, to pay substantial sums to the State (tied in part to their
volume of sales): to fund a national foundation devoted to the interests of public health; and to make
substantial changes in their advertising and marketing practices and corporate culture, with the
intention of reducing underage smoking.

(f) It would be contrary to the policy of the State if tobacco product manufacturers who determine not
to enter into such a settlement could use a resulting cost advantage to derive large, short-term profits
in the years before liability may arise without enstiring that the State will have an eventual source of
recovery from them if they are proven to have acted culpably. It is thus in the interest of the State to
require that such manufacturers establish a reserve fund to guarantee a source of compensation and to
prevent such manufacturets from deriving large, short-term profits and then becoming judgment-
proof before liability may arise. ‘

Section __. Definitions.

(a) "Adjusted for inflation" means increased in accordance with the formula for inflation adjustment
set forth in Exhibit C to the Master Settlement Agreement. ‘

(b) "Affiliate" means a person who directly or inditectly owns or controls, is owned or controlled by,

or is under common ownership or control with, another person. Solely for purposes of this definition,
the terms "owns," "is owned" and "ownership" mean ownetship of an equity interest, or the

http://www.naag.org/settle.htm 2127/99
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equivalent thereof; of ten petcent or more, and the term "person” means an individual, partnership,
: o ; Y] " ;o T R i . : :
committee; association, corporation or any other organization or group of persons.

(c) "Allocable share" means Allocable Share as that term is defined in the Master Settlement
Agreement. '

(d) "Cigarette" means any product that contains nicotine, is intended to be butned or heated under
ordinary conditions of use, and consists of ot contains (1) any roll of tobacco wrapped in paper or in
any substance not containing tobacco; or (2) tobacco, in any form, that is functional in the product,
which, because of its appearance, the type of tobacco used in the filler, or its packaging and labeling,
is likely to be offered to, or purchased by, consumers as a cigarette; or (3) any roll of tdbacco
wrapped ini any substance containing tobacco which, because of its appearance, the typesof tobacco
used in the filler, or its packaging and labeling, is likely to be offered to, or purchased by, consumers
as a cigarette described in clause (1) of this definition. The term "cigarette" includes “roll-your-own"
(i.e., any tobacco which, because of its appearance, type, packaging, or labeling is suitable for use and
likely to be offered to, or purchased by, consumers as tobacco for making cigarettes). For purposes of
this definition of "cigarette," 0.09 ounces of "roll-your-own" tobacco shall constitute one individual

"cigarette."

(e) "Master Settlement Agreement" means the settlement agreement (and related documents) entered
into on , 1998 by the State and leading United States tobacco product manufacturers.

_ (f) "Qualified escrow fund" means an escrow arrangement with a federally or State chartered financial ‘

institution Having no affiliation with any tobacco product manufacturer and having assets of at least
$1,000,000,000 wheré stich artangement requires that such financial institution hold the escrowed
funds’ principal for the benefit of releasing parties and prohibits the tobacco product manufacturer
placing the funds intd éscrow from using, accessing or directing the use of the funds’ principal except
as consistent with sectiont ___(b)-(c) of this Act.

(g) "Released claims" means Released Claims as that term is defined in the Master Settlement
Agreement.

(h) "Releasing parties" means Releasing Parties as that term is defined in the Master Settlement
Agreement.

(i) "Tobacco Product Manufacturer” means an entity that after the date of enactment of this Act
directly (and not exclusively through any affiliate): '

(1) manufactures cigarettes anywhere that such manufacturer intends to be sold in the
United States, including cigarettes inténded to be sold in the United States through an
importer (except where such importer is an original participating manufacturer (as that
term is defined in the Master Settlement Agreement) that will be responsible for the
payments under the Master Settlement Agreement with respect to such cigarettes as a
result of the provisions of subsections [(min) of the Master Settlement Agreement and
that pays the taxes specified in subsectiofi II(z) of the Master Settlemeht Agreement, and
provided that the manufacturer of such cigarettes does not market or advertise such
cigarettes in the United States);

(2) is the first purchaser anywhere for resale in the United States of cigarettes

http://www.naag.org/settle.htm ' 2/27/99
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manufactured anywhere that the manufacturer does not intend to be sold in the United
States; or

(3) becomes a successor of an entity described in paragraph (1) or (2).

The term "Tobacco Product Manufacturer” shall not include an affiliate of a tobacco product
manufacturer tinless such affiliate itself falls within any of (1) - (3) above.

(j) "Units sold" means the number of individual cigarettes sold in the State by the applicable tobacco
product manufacturer (whether directly or through a distributor, retailer or similar intermediary or
intermediaries) during the year in question, as ineasured by excise taxes collected by the State on
packs (of "roll-yout-own" tobacco containers) bearing the excise tax stamp of the StategThe [fill in
name of responsﬂ)le state agency) shall promulgate such regulations as are necessary to ascertain the
amount of State excise tax paid on the cigarettes of such tobacco product manufacturer for each year.

Section __. Requirements.

Any tobacco product manufacturer selling cigarettes to consumers within the State (whether directly
or through a distributor, retailer or similar intermediary or intermediaries) after the date of enactment
of this Act shall do one of the following:

(a) become a participating tnanufacturer (as that term is defined in section II(jj) of the Master
~ Settlement Agreement) and generally perform its financial obligations under the Master Settlement
Agreement; or

(b) (1) place into a qualified escrow fund by April 15 of the year following the year in
question the following amounts (as such amounts are adjusted for inflation) --

1999: $.0094241 per unit sold after the date of enactment of this Act;

2000: $.0104712 per unit sold after the date of enactment of this Act;

for each of 2001 and 2002: $.0136125 per unit sold after the date of
enactment of this Act;

for each of 2003 through 2006: $.0167539 per unit sold after the date of
enactment of this Act;

for each of 2007 and each year thereafter: $ 0188482 per unit sold after the
date of enactment of this Act.

(2) A tobacco product manufacturer that places funds into escrow pursuant to paragraph
(1) shall receive the interest or other appreciation on such funds as earned. Such funds
themselves shall be released from éscrow only under the following circumstances --

(A) to pay a judgment or settlement on any released claim brought against
such tobacco product manufacturér by the State ot any releasing patty
located or residing in the State. Funds shall be released from esctow under
this subparagraph (i) ini the order in which they were placed into escrow and

http://www.naag.org/settle.htm ‘ 2/27199
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(ii) only to the extent and at the time necessary to make payments required
under such judgment or settlement;

(B) to the extent that a tobacco product manufacturer establishes that the
amount it was required to place into escrow ifi 4 particular year was greater
than the State’s allocable share of the total payments that such manufacturer
would have been required to make in that year under the Master Settlement.
Agreement (as determined pursuant to section IX(i)(2) of the Master
Settlement Agreement, and before any of the adjustments or offsets
described in section IX(i)(3) of that Agreement other than the Inflation
Adjustment) had it been a participating manufacturer, the excess shall be
released from escrow and revert back to such tobacco product q.lanufacturer;
or )

(C) to the extent not released from escrow under subparagraphs (A) or (B),
funds shall be released from escrow and revert back to such tobacco product
manufacturer twenty-five years after the date on which they were placed into

eSCrow. s

(3) Each tobacco product manufactuter that elects to place funds into escrow pursuant to
this subsection shall annually certify to the Attorney General [or other State official] that
it is in compliaricé with this subsection. The Attorney General [or other State official]
may bring a civil action on behalf of the State against any tobacco product manufacturer
that fails to place into escrow the funds required under this section. Any tobacco product
manufacturer that fails in any year to place into escrow the funds required under this
section shall --

A. be required within 15 days to place such funds into escrow as , v
shall bring it into compliance with this section. The court, upon -
a finding of a violation of this subsection, may impose a civil
penalty [to be paid to the general fund of the state] in an amount
not to exceed 5 percent of the amount improperly withheld from
escrow per day of the violation and in 4 total amount not to
exceed 100 percent of the origitial amount improperly withheld
from escrow; ' ,

(B) in the case of a knowing violation; be requited within 15 days to place
stich funds into escrow as shall bring it ifito compliance with this sectiof.
The court, upon a finding of a kriowing violation of this subsection, may
impose a civil pendlty [to be paid to the genieral fund of the state] in an
amount not to exceed 15 percent of the amount improperly withheld from
escrow per day of the violation and in a total amount not to exceed 300
percent of the original amount improperly withheld from escrow; and

(C) in the case of a second knowing violation, be prohibited from selling
cigarettes to consurners within the State (whether directly or through a
distributor, retailer or similar intermediary) for a period not to exceed 2
years.
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Each failure to make an annual deposit required under this section shall constitute a
separate violation.

EXHIBIT U

STRATEGIC CONTRIBUTION FUND PROTOCOL

The payments made by the Participating Manufacturers pursuant to section IX(c)(2) of the Agreement
("Strategic Contribution Fund") shall be allocated among the Settling States pursuant to the process
set forth in this Exhibit U. Y

.,
Section 1 '

A panel committee of three former Attorneys General or former Article III judges ("Allocation
Committee") shall be established to determine allocations of the Strategic Contribution Fund, using
the process described herein. Two of the three members of the Allocation Committee shall be
selected by the NAAG executive committee. Those two members shall choose the third Allocation
Committee member. The Allocation Committee shall be geographically and politically diverse.

Section 2

Within 60 days after the MSA Execution Date, each Settling State will submit an itemized request for
funds from the Strategic Contribution Fund, based on the criteria set forth in Section 4 of this Exhibit
uU.

Section 3

The Allocation Committee will determine the appropriate allocation for each Settling State based on
the criteria set forth in Section 4 below. The Allocation Committee shall make its determination
based upon written documentation.

Section 4

The criteria to be considered by the Allocation Committee in its allocation decision include each
Settling State’s contribution to the litigation or resolution of state tobacco litigation, including, but
not limited to, litigation and/or settlement with tobacco product manufacturers, including Liggett and
Myers and its affiliated entities.

Section 5

Within 45 days aftet receiving the itemized requests for funds from the Settling States, the Allocation
Committee will prepare a preliminary decision allocating the Strategic Contribution Fund payments
among the Settling States who submitted itemized requests for funds. All Allocation Committee
decisions must be by majority vote. Each Settling State will have 30 days to submit comments on or
objections to the draft decision. The Allocation Committee will issue a final decision allocating the
Strategic Contribution Fund payments within 45 days.

Section 6

http://www.naag.org/settle.htm 2/27/99
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Nelson, Robert P.

From: Rose, Laura

Sent: Friday, July 30, 1999 3:52 PM

To: Nelson, Robert P.

Cce: Mason, Cory; Schaeffer, Gene; Kennedy, Debora

Subject: LRB 0105/1, relating to an agreement betwen the state and tobacco product manufacturers
Hi Bob,

| tried to call you this week and Debora said you were out of the office! | hope you were doing something fun!

Anyway, | went through the substitute amendment, and | jotted down some comments. I'm forwarding them to you in the
attachment. Most of my comments have to do with cross-referencing. I'm not trying to be picky; | just want to be sure that
the sub and the proposed model statue refer to the same things. After you read this over, please give me a call if you have

any questions. FYI - | will be gone from Wednesday, August 4" through Wednesday, August 18™.

Thanks!

Comments on Senate
Substitute ...

Laura Rose

Senior Staff Attorney

Wisconsin Legislative Council Staff

One East Main Street, Suite 401

PO Box 2536

Madison, WI 563701-2536

Phone: (608) 266-9791; Fax: (608) 266-3830
laura.rose@legis.state.wi.us



Comments on Senate Substitute Amendment (LRB 0105/1) to 1999 Senate Bill 122

1. The drafter’s note indicates it is more appropriate to use the term “moneys” rater than
the term “funds” because, in Wisconsin, the term “funds” refers to the various

accounts where certain moneys are deposited, such as the veterans trust fund, the £~

lottery fund, etc. However, it appears that the statutes are replete with the use of the o + (7

word “funds” as another word for “money”, as is done in the model proposed statute. ( [ec (7

Given that, can’t the proposed model statute’s use of the word “funds” as another . .

word for “money” be retained in the substitute amendment? Hiace one

P LIS Py rq
0 %,
2. Onpage 4, line 21, the term “listed year” is used instead of the proposed model > ot
«<

statute’s use of the term “the year in question”. Presumably, these terms mean the
same thing, that is, the year which is referred to in each subparagraph a'to e.

However, wouldn’t it be safer to just use the same terminology as is used in the ?’(
proposed model statute, as clumsy as it may be?

3. Onpage 5, lines 11-19, “subsection IX(i)(2) is cross referenced. The proposed model
statute cross-references “section IX(i)(2) of the master settlement agreément. For f
clarity, wouldn’t it be better to use the same cross-reference as is used in the proposed 0 %’L
model statute?

4. Onpage 5, line 24 and 25, and page 6, line 4, “subd. 1” is cross-referenced. ’'mnot St i
sure if it’s cross-referencing the same provision that the proposed model statute is _— bl o/
cross-referencing. The proposed model statute, in the same provision, seems to cross- e W "
reference a different provision. Would the correct cross-reference be “par. (b)” rather v¢7 ¢ o g ﬁ
than “subd. 177 penty 0 C’Sffw

see p 7 L20y

5. On page 6, lines 3,6,7,12,and 13, “this paragraph” is referred to, while in the proposed - FE, by
model statute, “this section” or “this subsection” is referred to in similar places. '
Maybe the cross-references in the proposed model statute are just screwed up.

However, when the proposed model statute references “this section” it seems like the J// agree -
analogous cross reference in the substitute amendment should be “this subsection”, . 5“@ W <
and when the proposed model statute references “this subsection”, the analogous f',f‘" ,f« 7 f,ﬁ»
cross reference in the substitute amendment should be “this paragraph”. 4 (&

F éf .
P fw- {(‘T 1

These are my major comments. Please give me a call if you have any questions, or would éM‘f' z
like to discuss this. ) 4 fers,
s T

Laura Rose Leller ¢

. it f ’,‘

. coor 2.7

July 30, 1999 fooor Ao
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MEMORANDUM
August 2, 1999
To. EdwinHughes
From: Jeff Wintner
David Remes is on %on and asked me to review the draft legislation you

faxed him so that we could get back to you promptly, I've marked problem areas by

hand. Please feel froe to call me if you have any questions.

cetl By ON 824219288916 ¢ NOLJIT TI3LHOEM 92491

P, 02/10
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STATE OF WISCONSIN
DEPARTMENT OF JUSTICE

JAMES E. DOVLE, 123 West Washiugton Avenuo

ATTORNEY GENERAL P.O. Box 7857
Madison, WI 5§3707-7857
Rurnestia L. Rridge

Depuly Altorney General Edwin J. Hughes

Assistant Atterney General
hughcsej@do).state.wi.us

608/264-9487
FAX 608/267-2778
TTY 608/267-8902
FACSIMILE TRANSMISSION
DATE: August 6, 1999
TO: Cory Mason, Sen. Robson’s Office 7-5171
Bob Nclson, LRB 4-8522

FROM: Edwin J. Hughes
Assistant Attorney General
Wisconsin Department of Justice

No. of Pages (including cover sheet): 10

I cnclose the response I received from one of the attorncys for the Tobacco companies (o
the substitute bill. As yon can tell, his suggestions go in the direction of making the substitute
rescmble the modcl statute more closely. Bob —if there are suggestions you particularly disagree
with and would like me to discuss with this attomey, let me know and I will try to do so (though
I will be out of the office next week). Personally, I do not have problems with what he suggests.

If you have trouble receiving this transmission, please contact:
Kathy Phone: 608-267-1930
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STATE OF WISCONgN
DEPARTMENT OF JUSTICE
JAMES F. DOYLE V 123 West Washington Avenoe
ATTORNEY GENFRAL P.O. Box 7887
Madison, W) $3707-7857
Burncatis L. Bridge
Deputy Atloracy General Edwin J. Hughes
Assistant Attorney General
haghesej@idoj.state.wiux
608/264-9487
FAX 608/267-2778
TTY 608/267-8902
FACSIMILE TRANSMISSION.
DATE: August 6, 1999
TO: Cory Mason, Sen. Robson’s Office 7-5171
Gene Schacffcr, Se. Rosenzweig’s Office 7-0367
Bob Nelson, LRB 4-8522

Laura Rose, Leg. Council 6-3830
FROM:  EdwinJ. Hughes |

Assistant Attomey General

Wisconsin Department of Justice

RE: Senatc Substitute Amendmecnt to 1999 Senate Bill 122

No. of Pages (including cover sheet): 4

If you have trouble receiving &5 transmission, please contact:
Kathy Phone: 608-267-1930



State of Wisconsin

LEGISLATIVE REFERENCE BUREAU

100 NORTH HAMILTON STREET

P. 0. BOX 2037
S8TEPHEN R. MILLER - - -
CHEF MADISON, W1 53701-2037 LEGALPRX ' (40D) 264-be22
REFERENCE SECTION: (608) 266-0341
REFERENCE FAX: (608) 266-5648
Aug 11, 1999
To: Senator Judy Robson, attn.: Cory Mason

Senator Peggy Rosenzweig, attn.: Gene Schaeffer
Ed Hughes, Assistant Attorney General
Laura Rose, Legislative Council

From: Robert Nelson, Senior Legislative Attorney

Subject: Senate Substitute Amendment to 1999 Senate Bill 122

- These are my comments regarding the comments from Laura Rose and from the attorney
representing the tobacco companies:

Page 1, line 10: changing from “of an equity interest” to “thereof” is OK.

Page 2, line 15: adding “, meaning any” before “tobacco” is confusing when added to that
definition after the use of the word “includes”. It would be better to say ““roll-your—own” tobacco,
which is tobacco that,” rather than the language in the draft or the language proposed by the tobacco
attorney.

Page 2, lines 22-24: deleting the reference to the consent decree makes the definition less
concise, but is OK. ‘

Page 3, line 3: replacing “which” with “where the arrangement” is incorrect. Grammatically,
“where” refers denotes a place. The “where” in this instance refers to the agreement, not to a place.
By using “where”, the reader may be confused into thinking that it refers to a financial institution
where the money is placed. Changing the “which” to “that” would probably be even better.

Page 3, line 5: changing “moneys” to “funds” is consistent with Laura Rose’s first comment and
fits well in this sentence. The tobacco attorney had no problem with my other substitutions of
“moneys” for “funds”.

Page 3, line 13: replacing “subdivision....[revisor inserts date]”. Under Wisconsin drafting
conventions, the statutory unit that is referred to when an act’s date is specified is the unit (here, a
subdivision) in which the date will occur. This bill has on effective date, so the effective date of the
subdivision is identical to the effective date of the act. In Wisconsin, the “[revisor inserts date]” is an
instruction to the Revisor of Statutes to insert the appropriate date into the statutes. Therefore,



Wisconsin’s codified statutes contain actual dates, rather than referring to “the effective date of the
Act”, so aperson does not need to find the number of the act that created the statute and then go to that
act to find the effective date.

Page 3, line 14; deleting the “meets any of the following:” and substituting a semicolon is
incorrect grammar and could potentially create legal problems if a court is unable to determine if all,
some or only one of the conditions must be met. Our drafting manual requires an introductory
paragraph to end with a colon followed by alist, using phrases such as “any of the following” to avoid
this problem. Further, a semicolon separates independent clauses and the clause in question is not an
independent clause.

Page 3, line 15: reversing “anywhere cigarettes” to “cigarettes anywhere” is confusing—using
“anywhere” in that way makes the “anywhere” refer to where the manufacturer intends the cigarettes
to be sold, rather than where the manufacturing is done, which I think is the intent. The Colorado act
has the language as proposed in this draft.

Page 3, line 15 and 17: substituting “such” for “the” is incorrect grammatically. Our drafting
manual requires that we avoid using “such” in place of an article.

Page 3, lines 17 and 23: putting parenthesis from “except” to the end of the sentence serves the
same function as the comma and does not make the sentence less lengthy or confusing.

Page 3, line 20: making “subsections” singular is correct.
Page 3, line 22: subsﬁtuting “provided that” for “if” is OK.

ld

Page 4, line 6: substituting “falls within” for “meets” is OK. I would notz‘itself’ because it is
rcdundant.

Page 4, line 1: removing the first comma is OK.

Page 4, line 10: making “excises” singular is correct.
Page 4, lines 15 and 16: See note to page 3, line 13.

Page 4, line 19: substituting a semicolon for a period is incorrect when there is a introductory
paragraph and a list. See note to page 3, line 14. Because the introduction specifies “one of the
following”, the “or” is unnecessary.

Page 4, line 21, substituting “in question” for “listed” as suggested by Laura Rose is OK.
Page 4, lines 22 and 23: See note to page 3, line 13.

Page 5, line 2: adding “each of” before “2007” is incorrect grammatically, since there is only one
year 2007.

Page 5, line 5: adding “itself” after “money” is wordy and is an improper use of the reflexive
pronoun; the money is not releasing itself.

Page 5, line 5: deleting “one of”. See note to page 3, line 14.

Page 5, line 14 and 16: removing the comma does not create a problem.

accordingly. However, 1 do need to add a time frame on when DOA needs to send a copy of the
agreement to the libraries. Is 60 days after enactment OK, as is drafted for the publication of the
agreement by the Revisor of ‘Statutes?
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CORRESPONDENCE/MEMORANDUM DEPARTMENT OF JUSTICE

Date; August 19, 1999
To: Senator Judy Robson, atin,: Cory Mason

Scnator Pcggy Rosenzweig, attn.: Gene Schacffer
Robert Nelson, Legislative Reference Bureau
Laura Rosc, Legislative Council

From: Edwin J. Hughes
Assistant Aitorney General

Subject: Scnatc Substitutc Amendment to 1999 Senate Bill 122

For what it is worth, here are my vicws on the remaining points of disagreement bctween the
attorney for the tobacco compigiies and Bob Nelson on the language of the proposed substitutc
amendment to 1999 Senate Bill 122. In general, it seems to me that the most prudent approach
is to follow the model statute, inelegant as it may be, except in thosc cases where the modcl
statutc language crcates genuine problems,

Page 2, line 15: I belicve the change was suggested by the tobacco attomey becausc the use of
the term “which” could be read to imply that some “roll-your-own” tobacco is not included in
the definition of “cigarcttc. Bob’s suggestion in his 8/11 memo seems to accurately capture the
meaning of the model statute: “Thc term ‘cigarelte’ includes ‘roll-you-own,’ which is any
tobacco which, because of its appearance, type, packaging, or labeling is suitablc for use and
likely to be offered to, or purchased by, consumers as tobacco for making cigarettes.” I think
this language should be used.

Page 3, linc 3. It appcars that the point of the change rccommended by the tobacco attorney is
1o make it clear that the antecedent of the “which” in line 3 is the cscrow arrangement rather
than the federally or state chartered financial institution. Changing “which” to {where the
' arrangement” makes this clear. I think it is far-fetched to suppose that readers might be
confused by the usc of “where” into thinking that it refers to a financial institution wherc the
money is placed.

Page 3, line 13; page 4, lines 15-16; page 4, lines 22-23: Bob’s explanation makes sense to me.

Page 3, linc 14: 1belicve the tobacco attomey’s suggestion (consistent with the model statute)
is to climinatc “mecis any of the following criteria,” inscrt a colon afler affiliate, insert a
scmicolon after “in the United States” on line 23, and change page 4, linc 3 from “United

% States.” to “United States; or”. [ understand that the drafting manual recommends the use of
phrascs such as “any of the following” and I agree that is the form that is used most commonly
in the statutes. However, there are many statutes that include a series of phrascs separated by
scmicolons, with the conjunction “or” or “and” introducing the final phrase. See, e.g., §§
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Senator Judy Robson, attn.: Cory Mason, Senator Peggy Rosenzweig, attn.: Gene Schaeffer,
Robert Nelson, Legislative Reference Bureau, Laura Rose, Legislative Council

Avugust 19, 1999 ‘

Page 2

196.493(2); 196.497(1)(c); 885.44(2); 944.21(2)(c); and 961.01(1). There is no ambiguity
about what is intended by such a construction. In this case, I see no harm in follawing the

model statutc.

Page 3, linc 15; The model statute says “manufactures cigareltes anywhere.” I do not see the
point of changing this to “manufactures anywhere cigarcttcs,” which sounds to me like a
loculion uttered by one for whom English is a second language. As for the rest of this
paragraph, I suggest that we use alternativc language that was provided to me eatlier by onc of

the tobacco attorncys:

a. Manufactures cigarettes anywhere which the manufacturer intends to be sold
in the United Statcs, including cigarettes intcnded to be sold in the Unitcd States
through an importer; provided, however, that an cntity that manufactures cigarettes that
it intends to be sold in the United States shall not be considered to be a tobacco product
manufacturcr under this [subparagraph?] if (/) those cigarettes arc sold in the United
States exclusively through an importer that is an original participating manufacturer, as
that term is defined in thc master settlement agreement, that will be responsible for the
paymenls under the master scttlement agreement with respect to those cigareties as a
result of the provisions of subsection II(mm) of the master scttlcment agreement and
thal pays the taxes specified in subsection II(z) of the master scttlement agreement, and
(if) the manufacturer of those cigarettes does not market or advertisc those cigarettcs in
the United States.

Page 4, line 6: I think “itself” should be included, both because it is included in the model
stalute and becausc it makes clear that the affiliate must satisfy the specified provisions when
considered on a stand-alone basis and not just when the affiliate is considered as part of the

larger entily.

Page 4, line 19: I scc no harm in including the semicolon and “or”, as the tobacco attorney
recommends.

Page 5, line 2: I do not scc a problem with including “each of” as the tobacco attorney

j;of,J% recommends and as is included in the model statute. The “each of” refers to “2007 and each , /
7 year thereafter” and so is not grammatically incorrect. The purpose of including the term is to )/{4 C
w0 prevent an argument that the subdivision may be satisfied by making a single deposit of

0ot ¢
g/

$.0188482 per unit sold to cov&ﬂl the years in question.

b /
( [ Page 5, linc 5: “Itself” should be included to be consistent with the model statute and to \, oy ;
A / X distinguish the moncy from the interest or other appreciation on that money that is referred to in [ fé

rhaty the previous scntence.
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Scnator Judy Robson, attn.: Cory Mason, Senator Peggy Rosenzweig, attn.: Gene Schaeffer,
Robert Nelson, Legislative Reference Burcau, Laura Rose, Legislative Council

August 19, 1999
72%5 Ja 7/ " se d/ﬁ

Page 3
Page S, linc 5: For the same reasons as pertain to page 3, linc 14,1 do not see a problem with b) 0‘{/ ‘ [
removing “one of.” In addition, money may be rclcased from cscrow for more than one reason. a [y

The possibilities mentioned are not mutually exclusive. So the insertion of “one of" may be ; v (,,\Wi '

inappropriate on that basis. € %

Page 5, lines 17-18: I agree with Bob that “inflation adjustment” should not be capitalized.

Pagc 6, line 3: The tobacco aitomey recommends changing “paragraph” to “subdivision (2).”
Laura Rose suggests that it should be ‘$ubsection” rather “paragraph.” Bob disagrecs,
stating that this would swcep in par. (a) of sub. (2), which he believes is inapplicable.
However, as I understand it, the corresponding language of the model statutc refers to the “the
funds required under this section.” The scction referred 1o is the entire subsection 2, beginning
at page 4, line 13 of the proposed substitute. So Laura’s rccommendation is correct insofar as
the proposed substitutc is intended to mirror the model statute. 1 see no rcason why it should
not in this regard, so it appears that Laura’s rccommendation should be followed. o 0 4
ARy » v
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Page G, line 4: For the rcasons stated immediately above, “subd. 1” should be “$ub. 2”.

Page 6, line 4: I agree that “do all of the following” should be deleted. It is not necessary and
is in fact misleading, since a tobacco product manufacturer that fails to placc the required funds
into escrow will not automatically be subject to all the penalties set forth in the three

subsections. / i
/TN

should be “subsection” in both cascs, sincc that mirrors the use of the term “section” in the

Page 6, lin;?/and line 12: Foﬁc same reasons as pertain to page 6, line 3, I think “paragraph”
model statute,

Page 6, linc 7 and line 13: I think “this paragraph” is correct in both cascs, since it mirrors the
use of “this subscction” in the model statute.

;
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Page 6, line 20: T think “subd. 1" should be 7§ubsection” so that it mirrors the use of the term
“section” in the model statutc. Iun (/(, ¢ e d€p

Page 7, line 6 and linc 12: I agree with Bob’s cxplanation as 10 why the addition of *“as it may
be amended from time to time” is a bad idea. ,



To: Steve Miller

From: Bob Nelson

Subject: SSA to SB 122 Tobacco “even playing field” bill

Date: 8/25/99

Attached is a copy of the memo I sent to Senator’s Robson and Rosenzweig, AAG Ed Hughes and
Laura Rose of the Legislative Council regarding comments made on the proposed substitute amend-
ment to SB 122 by an attorney representing the tobacco industry and by Laura Rose. Debora helped
draft those comments. Ed Hughes prepared comments to my comments, and a copy of that memo
is attached. I have also attached a copy of the comments from the tobacco attorney, which were made
on the proposed substitute amendment and from Laura Rose.

You may become involved in this discussion because Sen. Robson is having a hearing on the bill
on 9/9 and wants the substitute amendment ready by that date for executive action. Gene, from Sen.
Rosenzweig office, came down to tell me that yesterday and asked about our response to Ed Hughes’
response to our memo. I suggested that his response showed why he was a litigator and we were
drafters.

The bottom line is that you may be asked to decide the bureau’s position on some of these drafting
questions. Do we do as the AG’s office suggests, or convince Robson that our proposed language
should be in the substitute amendment? Is this a management question for you to answer alone or
to answer with the advice of your team managers?

cc. Debora Kennedy
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1 AN ACT to create 895.10 of the statutes; relating to: an agreement between the

2 state and tobacco product manufacturers and granting rule—m.aking authority.

The people of the state of Wisconsin, represented in senate and assembly, do

A
. @‘7)"}//_9\\7 enact as follows:

SECTION 1. 895.10 of the statutes is created to read:

0w = & Ot s~ W

» &«

895.10 Tobacco product agreement. (1) DEFINITIONS. In this section:

(a) “Adjusted for inflation” means increased in accordance with the formula for
an inflation adjustment set forth in exhibit C of the master settlement agreement.

(b) “Affiliate” means a person who directly or indirectly owns or controls, is

owned or controlled by or is under common ownership or control with, another

person. Solely for the purposes of this definition, “owns”, “is owned” and “ownership”

10 mean ownership of an equity interest, or the equivalent

“theves

, of 10%

11 or more, and the term “person” means an individual, partnership, committee,

12 association, corporation or any other organization or group of persons.
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/w:c,i;ls state 1ryth/e) case, State of f\ﬂﬁig}lﬂr{ v. Phillip Morris, Inc

] LRBs0105/1
1999 — 2000 Legislature -2- RPN:cmh:kjf
SECTION 1

(c) “Allocable share” means allocable share as that term is defined in the master
settlement agreement.

(d) 1. “Cigarette” means any product that contains nicotine, is intended to be
burned or heated under ordinary conditions of use, and consists of or contains any
of the following:

a. Any roll of tobacco Wra.ppedvin paper or in any substance not containing

tobacco.

b. Tobacco, in any form, that is functional in the product, which, because of its
appearance, the type of tobacco used in the filler, or its packaging and labeling, is
likely to be offered to, or purchased by, consumers as a cigaretfe.

c. Any roll of tobacco wrapped in any substance containing tobacco which,
because of its appearance, the type of tobacco used in the filler, or its'pa-ckaging and |
labeling, is likely to be offered to, or purchased by, consumers asa cigaretté described
in subd. 1. a. ‘\:J,,hcw

2. The term c1garette” includes “roll-your—own” tobaccoﬁhml{ecause of its
appearance, type, packaging or labehng)ls suitable for use and likely to be offered to,
or purchased by, consumers as tobacc:orfor making cigarettes.

3. For purposes of this definition of “cigarette”, 0.09 ounces of “roll-your—own”
tobacco constitutes one individual “cigarette”.

(e) “Master settlement agreement” means the settlement agreemeht and

related documents entered into on November 23, 1998, by this state and the leading

,,,,,,,

U.S. tobacco product manufacturers\and attached,wto the consent decree, 81gned by

y,,w’
al., Case No.

n———

Jﬁr\rn/'f
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SECTION 1
1 () “Qualified escrow fund” means an escrow Iarrangement with a federally or
el
2 state chartered financial institution having no affiliation with any tobacco product

GIY 6L W CRAT

3 ‘ manufacturer and having assets of at least $1,000,000,00ijhichfequires that the
4 financial institution hold the escrowed funds’ principal for the benefit of releasing
,/5> parties and prohibits the tobacco product manufacturer placing the memy%&tg
6 escrow from using, accessing or directing the use of the funds’ principal except as is

7 consistent with sub. (2) (b) 2.

8 (g) “Released claims” means released ciaims,as that term is defined in the
9 master settlement agreement. |
10 (h) “Releasing parties” means releasing parties as that term is defined in the
11 master settlement agreement.
12 @) 1. “Tobacco product manufacturer” means an entity that after the effective
13 date of this subdivision .... [revisor inserts date], directly, and not exclusively through
@ any afﬁliate\ R 7 )y wsz) ek
@ a. Manufactures anyehene cigarettes/(@t the manufacturer intends to be sold
16 in the United States, including c1garettes 1ntended to be sold in the United States

/ Ay

@ / through an importer, except mma 1mporter ‘1s an original participating
18 | manufacturer, as defined in the master settlement agreement, that will be
19 responsible for the payments under the master settlement agreement with respect
5"20"\ to those cigarettes as a result of the provisions of subsectionf II (mm) of the master
21 settlement agreement and that pays the taxes specified in subsection II (z) of the
@ master settlement agreement, and ¥ the manufacturer of those cigarettes does no
o Chanot pecod o SU“"C”M ‘
23 market or advertise those cigarettes in the United Staté
(mw predn X MAK\A‘Q“{"W'
AT e

% Aodents 4 ke sold W e gnde Ofele, -Q ’(f»m
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b. Is the first purchaser anywher%r/resale in the United States, of cigarettes.

manufactured anywhere that the manufacturer did not intend to be sold in the

United Statew
N —

e

c. Becomes a successor of an entity described in subd. 1. a. or b.
2. “Tobacco product manufacturer” does not include an affiliate of a tobacco
dselb LN withi

product manufacturer unless the affiliate xaeabs fgbd. l.a,b.orc.

(G) “Units sold” means the number of individual cigarettes sold in this state by
the applicable tobacco product manufacturer, whether directly or through a
distributor, retailer or similar intermediary, during the year in question, as
measured by the exciseﬂ taxes collected by this state‘ on containers of
“roll-your—own” tobacco and on packs of cigarettes bearing the excise tax stamp of |
this state. .
| (2) REQUIREMENTS. Any tobacco product manufacturer selling cigarettes to
consumers within this state, whether directly or through a'distributof, retailer or
similar intermediary, after the effective date of this subséction [revisbr inserts
date], shall do one of the following:

(a) Become a participating manufacturer, as that term is defined in section II
(jj) of the master settlement agreement, and generally perform its financial
obligations under the master settlement agreemen@

(b) 1. Place into a qualified escrow fund by April 15 of the year following the
listed year the following amounts, as those amounts are adjusted for inflation:

a. For 1999: $.0094241 per unit sold after the effective date of this subdivision
paragraph .... [revisor inserts date].

b. For 2000: $.0104712 per unit sold.

c. For each of 2001 and 2002: $.0136125 per unit sold.
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1 d. For each of 2003 to 2006: $.0167539 per unit sold.
(:M) e. For P00 éach year Mﬂaﬂer $.0188482 per unit sold.
3 2. A tobacco product manufacture r that places inoney into escrow under subd.

74 ) 1. shall receive the interest or other appreciation on that money as earned. M
d ,P'[gu,& i»\'l’v escvoLe

(=
( j5;> 6}\ moneyﬁhall be released from escrow only under %he following circumstances:
6

a. To pay a judgment or settlement on any releésed claim brought against that

7 tobacco product manufacturer by this state or any releasing party located or residing
8 in this state. Moneys shall be released from escrow under this paragraph in the order
9 in which they were placed into escrow and only to the extent and at the time
10 necessary to make payments required undei' the judgment or settlement.
11 b. To the extent that a tobacco product mé.nufacturer establishes that the
12 amount it was required to plaée into escrow in a particular year was greater than the

state’s allocable share of the total payments that the manufacturer would have been
required to make in that year under the master settlement agreementC,)'l’x;d it been
a participating manufacturer, as those payments are determined unde@ection
IX (i) (2) of the master settlement agreemen@?z;ld before any of the adjustments or

offsets described in (@ecﬁon IX (i) (3) of that agreement other than the inflation

18 adjustment, the excess shall be released from escrow and revert to that tobacco
19 product manufacturer.

20 c. To the extent not released from escrow under subd. 2. a. or b., money shall
21 be released from escrow and revert to the tobacco product manufacturer twenty—five
22 years after the date on which the money was placed into escrow.

23 3. Each tobacco product manufacturer that elects to place money into escrow

. eodh
724) under subd. 1. shall annually certify to the attorney general by/[April 15 that the
S .

363

tobacco product manufacturer is in compliance with subck 1./ The attorney general

wd
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SECTION 1

may bring a civil action on behalf of the state against ‘any tobacco product

manufacturer that fails to place into escrow the moneys required under this
5 b vec ,qu
pra (" Any tobacco product manufacturer that fails in any year to place into

eSCrow the money required under subd. 1. shall figal6ftReKollpmirng:

a. Be required within 15 days to place money into escrow as shall bring the
Ser é sec 741

tobacco product manufacturer into compliance with this Wzﬁi}?) The court, upon

a finding of violation of thié paragraph, may impose a civil penalty in an amount not

to exceed 5% of the émount improperly withheld from escrow per day of the violation
and in a total amount not to exceed 100% of the original amount improperly withheld

from pAdalified escrow Mng:)

b. In the case of a knowing violation, be required Wlthln 15 days tos place such
funds into escrow as shall bring it into compliance with thls pdcag?a;}}/ E‘;e(g;urt,
upon a finding of a knowing violation of this paragraph, may impose a civil penalty
in an amount not to exceed 15% of the amount improperly withheld from escrow per
day of the violation and in a total amount not to exceed 300% of the original amount
improperly withheld ’from €SCrow. |

c. In the case of a second or subsequent knowing violation, be prohibited from

selling cigarettes to consumers within this state directly or through a distributor,

retailer or similar intermediary for a period not to exceed 2 years. _ 7‘4 r
N G\v\ (
4. Each failure to make tha annual deposit required under W shall
A _

constitute a separate violation.

(3; ROMULGATION OF RULES. The department of revenue shall promulgate the
rules necessary to ascertain the amount of Wisconsin excise tax paid on the cigarettes
of each tobacco pfoduct manufacturer for each year.

SEcTION 2. Nonstatutory provisions.

ﬁ"q!S@ﬂx;n
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(1) COPIES OF THE MASTER SETTLEMENT AGREEMENT. The department of
adrhinistration shall provide a copy of the master settlement agreement to each
public library system, as:defined in section 43.01 (5) of the statutes. “Master
settlement agreement” means the settlement agreement and related documents
entered into on November 23, 1998, by this state and theleading U.S. tobacco product
manufacturers.

(2) ADMINISTRATIVE RE';.GISTEh. The revisor of statutes shall, within 60 days after
the effective date of thls subsection, publish a copy‘of the master settlement
agreement in the Wiéconsin Administrahive, Regi‘ster.b “Masher _settlement
agreement” means the settlement agreement and related documents éhtered into on
November 23, 1998, by: this state | and the leading U.S. tobacco product
manufacturers.

(3) EXCISE TAX PAID ON CIGARETTES; RULES. _ v

(a) Using the procedure under section 227.24 of the statutés, the department
of revenue shall submit in proposed form the rules required under section 895.10 (3)

of the statutes, as created by this act, to the legislative council under éection 227.15

(1) of the statutes no later than the first day of the 4th month begmmng after the

effective date of this paragraph

(b) Using the procedure under section 227.24 of the statutes, the department
of revenue may promulgate rules required ﬁnder section 895.10 (3) of the statutes,
as created by this act, for the periqd hefore the effective date of the rules submitted
under paragréph (a), but I;lOt‘tO exceed the period authorized under section 227.24
(1) (c) and (2) of the statutes. quwithstanding secfic)n 227 .24 (1) (a), (2) (b) and (3)
ofthe statutes, the department is not required to pfdvide evidence that promulgating

a rule under this paragraph as an emergency rule is necessary for the preservation
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1 of the public peacé, health, safety or welfare and is not required to provide a finding

2 of emergency for a rule promulgated under this paragraph.

3 (END)

!
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(8) Ifthe attorney general is the prevailing party in an action under this section,
the court shall award the attorney general costs and, notwithstanding s. 81‘104 1),
reasonable attorney fees.

ipdlet A [NsenT |- 3

SECTION 1. 814.04 (intro.) of the statutes is amended to read:

814.04 Items of costs. (ing'o.) Except as provided in ss. 93.20, 100.30 (5m),
106.04 (6) (i) and (6m) (a), 115.80 (9), 769.313, 814.025, 814.245, 895.035 (4), 85\)?.10
(3), 895.75 (3), 895.77 (2), 895.79 (3), 895.80 (3), 943.212 (2) (b), 943.245 (2) (d) and

943.51 (2) (b), when allowed, costs shall be as follows:
3 4 04 jowi as altected by two acfs of the egislature and as merged bymerewsW

History (19f71) 1971 c. 141; Sup. Ct. Order, 67 Wis. 2d 383, 761, 780 (1975); Stats. 1975 5. 814.04; 1977 ¢. 209; 1979 c. 110's. 60 (13); 1979
c. 271, 355 1981 c. 123 317 19853 52 311; 1987 a. 348; 1991 a, 39, 65, 189, 295; 1993 a. 98, 326 486 490, 491; 1995 a, 24, 27, 133, 149, 262 417;1997 a, 55, 164, 254

s1393(2)(c)
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