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" Nilsen, Paul

From: Krause, Sheri

Sent: Thursday, October 07, 1999 2:02 PM

To: Nilsen, Paul

Subject: FW: How’s this for a draft request?

Paul,

We've looked this over and it seems fine. Could you go ahead and get it drafted for Dave?
Thanks!

Sheri Krause, Research Assistant
Office of Rep. David Brandemueh!
317 N, State Capitol
(608)266-1170

From: Clark, Julie

Sent: Thursday, October 07, 1999 11:10 AM

To: Vance, Vaughn; Krause, Sheri

Cc: Ford, William; Sobotik, John; Maassen, Joe
Subject: FW: How’s this for a draft request?

nilsen 84 memo.doc
Vaughn/Sheri: John Sobotik, our Office of General Counsel Attorney, has discovered an oversight

in Act 84 the OAR/OWS (operating while revoked/suspended) Act from last session. The way Act 84 was drafted it fails to
count prior OAR & OWS actions. For example a person with 2 priors, after the enactment of Act 84, if apprehended and
convicted again for OAR could only be charged as his or her first (a civil action). We have contacted Todd Meuer, Dane
County Court Comm. and several law enforcement officers re. this oversight. They all feel that priors should be counted.
John Sobotik’'s memo to Paul Nilsen below explains the issue in more detail.

Sheri, you have indicated you would send this over to Paul to be drafted. Vaughn, please consider this for a companion
bill drafting and/or co-sponsorship. Thanks for your consideration.



CO R R ES PO N D E N C E M E M O RAN D U M Wisconsin Department of Transportation

DT1175 97
Date: October 7, 1999
To: Paul Nilsen, Legislative Reference Bureau

From: John Sobotik, WISDOT Office of General Counsel

Subject:  Counting of OAR Violations for Revocation and Suspension Purposes

Dear Paul:

I have been instructed to request the Legislative Reference Bureau draft a bill that amends 1997
Wis. Act 84 to correct a bug dealing with the counting of prior OAR or OWS offenses for
purposes of determining driver license sanctions.

We have discussed the "problem" before: whether violations of s. 343.44(1), 1997 Stats., willtbe
countable as prior offenses under the new OAR law for purposes of DMV calculating whether to

suspend or revoke and for criminal sentencing purposes.

The sections dealing with revocation and suspension issues are 343.30(1g)(a) [Act 84 s. 18] and
343.31(1)(hm) [Act 84 s. 40]:

SECTION 18. 343.30 (1g) of the statutes is renumbered 343.30 (1g) (a) and
amended to read:

343.30 (1g) (a) A Except as provided in par. (b), a court may reveke suspend a

person’s operating privilege for any period not exceeding 6 months upon the
person’s conviction for v1olat1ng s 343.44 (1) ( ), gb) or (d) ora local ordmance

in conformity therewith by

afe-SHS-peﬂded-Of—l‘e’v‘eré bYA court shall revoke aperson’s operatlng pr1v1lege
upon the person’s conviction for violating s. 343.44 (1)_(a). (b) or (d) or a local

ordmance in conforrmty therew1th byepemnﬁg—ﬁneter—vehie}e—whﬂe-epef&t-mg

949—99—619—9&949—2—5 if the person has been conv1cted of 3 or more prior v1olat10ns

of s. 343.44 (1) (a), (b) or (d), or a local ordinance in conformity therewith, within
the 5—year period preceding the violation. The revocation shall be for aay a period

not-exceeding of 6 months, unless the court orders a period of revocation of less
than 6 months and places its reasons for ordering the lesser period of revocation

on the record.

SECTION 40. 343.31 (1) (hm) of the statutes is created to read:



343.31 (1) (hm) A violation of s. 343.44 (1) (a), (b) or (d), or a local ordinance in
conformity therewith, if the person has been convicted of 3 or more prior
violations of s. 343.44 (1) (a), (b) or (d) or a local ordinance in conformity
therewith within the 5—year period preceding the violation. Revocation under this
paragraph shall be for a period of 6 months unless a lesser period of revocation is
ordered under s. 343.30 (1g) (b).

The problem identified in both sections is that it is not clear that violations under s. 343.44(1) of
the old law (1997 Stats. and prior years) for operating after revocation, suspension or while
disqualified should count as prior offenses under the new law. The desire is to have draft
language prepared that would clearly make offenses under the old law count as prior offenses.

In s. 343.44(2)(am), there is a similar problem with respect to determining whether an offense is
a first offense (and therefore civil) violation: ’

SECTION 70. 343.44 (2) of the statutes is repealed and recreated to read...

(am) Any person who violates sub. (1) (b) before the first day of the 13th month
beginning after publication .... [revisor inserts date], may be required to forfeit not
more than $600, except that, if the person has been convicted of a previous
violation described in sub. (1) (b) within the

preceding 5-year period, the penalty under par. (b) shall apply.

The date provision is already the subject of a budget amendment [ see 1999 AB 133, s. 2751].
The issue here is whether offenses under the "old law" s. 343.44(1) [1997 Stats. and prior] should
be countable as prior offenses under this provision.

Finally, it might be cleanest to also mention that "old law" offenses are countable as priors by
courts under the new proposed s. 343.44(2)(b)3.:

SECTION 70. 343.44 (2) of the statutes is repealed and recreated to read...

(b) Except as provided in par. (am), any person who violates sub. (1) (b), (c) or (d)
shall be fined not more than $2,500 or imprisoned for not more than one year or
both. In imposing a sentence under this paragraph, or a local ordinance in
conformity with this paragraph, the court shall review the record and consider the

following:...

3. The number of prior convictions of the person for violations of this section
within the 5 years preceding the person’s arrest.

The effect of these changes would be to make all prior OWS and OAR offenses committed under
State law countable as prior offenses under the new OAR law.

Not implementing this change would result in revoked drivers who are arrested one time prior to
May 1, 2002", under the new law being subjected only to civil penalties rather than criminal

* For purposes of this memo, it is assumed that the proposed legislative change in s. 2751 of 1999 AB
133 is actually passed and adopted by the legislature.



penalties for operating after revocation. Drivers who are arrested for more than one OAR
violation or arrested after May 1, 2002, would be subject to criminal penalties.
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Date: September 29, 1999

To: Roger Cross, Administrator, Division of Motor Vehicles
cc: Paul Nilsen, Legislative Reference Bureau

From: John Sobotik, WISDOT Office of General Counsel
Subject:  Counting of OAR Violations for Revocation and Suspension Purposes

You ask that instructions be provided to the Legislative Reference Bureau in order to have them
draft a bill to amend 1997 Wis. Act 84 and correct an apparent oversight dealing with the
counting of prior OAR or OWS offenses for purposes of determining driver license sanctions.
This memo should provide the LRB with sufficient instruction to draft an appropriate bill.

The issue is whether violations of s. 343.44(1), 1997 Stats., will be countable as prior offenses
under the new OAR law for purposes of DMV calculating whether to suspend or revoke and for

criminal sentencing purposes.

Two areas need to be dealt with: the provisions dealing with driver license actions, and the
provisions dealing with criminal sanctions for violation of the statute.

The sections dealing with revocation and suspension issues are 343.30(1g)(a) [Act 84 s. 18] and
343.31(1)(hm) [Act 84 s. 40]:

SECTION 18. 343.30 (1g) of the statutes is renumbered 343.30 (1g) (a) and
amended to read:

343.30 (1g) (a) A Except as provided in par. (b), a court may reveke suspend a
person’s operating privilege for any period not exceeding 6 months upon the
person’s conviction for violating s. 343.44 (1) (a), (b) or (d) or a local ordinance
in conformity therewith by-operating-a-motor-vehicle-while-operating privileges
are-suspended-erreveked. (b) A court shall revoke a person’s operating privilege
upon the person’s conviction for violating s. 343.44 (1) (a). (b) or (d) or a local
ordinance in conformity therewith by-eperating-a-motor-vehicle-while-operating

OTHA O o Ad6-6 =

- 25 if the person has been convicted of 3 or more prior violations
of s. 343.44 (1) (a), (b) or (d), or a local ordinance in conformity therewith, within

the 5—year period preceding the violation. The revocation shall be for any a period
net-exceeding of 6 months, unless the court orders a period of revocation of less

than 6 months and places its reasons for ordering the lesser period of revocation

on the record.

SECTION 40. 343.31 (1) (hm) of the statutes is created to read:



343.31 (1) (hm) A violation of s. 343.44 (1) (a), (b) or (d), or a local ordinance in
conformity therewith, if the person has been convicted of 3 or more prior '
violations of s. 343.44 (1) (a), (b) or (d) or a local ordinance in conformity
therewith within the 5—year period preceding the violation. Revocation under this
paragraph shall be for a period of 6 months unless a lesser period of revocation is
ordered under s. 343.30 (1g) (b).

The problem identified in both sections is that it is not clear that violations under s. 343.44(1) of
the old law (1997 Stats. and prior years) for operating after revocation, suspension or while
disqualified should count as prior offenses under the new law. The desire is to have draft
language prepared that would clearly make offenses under the old law count as prior offenses. -

In s. 343.44(2)(am), there is a similar problem with respect to determining whether an offense is
a first offense (and therefore civil) violation:

SECTION 70. 343.44 (2) of the statutes is repealed and recreated to read...

(am) Any person who violates sub. (1) (b) before the first day of the 13th month
beginning after publication ... [revisor inserts date], may be required to forfeit not
more than $600, except that, if the person has been convicted of a previous
violation described in sub. (1) (b) within the

preceding 5—year period, the penalty under par. (b) shall apply.

The date provision is already the subject of a budget amendment [ see 1999 AB 133, s. 2751].
The issue here is making offenses under the "old law" s. 343.44(1) [1997 Stats. and prior] be
countable as prior offenses under this provision.

Finally, it might be cleanest to also mention that "old law" offenses are countable as priors by
courts under the new proposed s. 343.44(2)(b)3.:

SECTION 70. 343.44 (2) of the statutes is repealed and recreated to read...

(b) Except as provided in par. (am), any person who violates sub. (1) (b), (c) or (d)
shall be fined not more than $2,500 or imprisoned for not more than one year or
both. In imposing a sentence under this paragraph, or a local ordinance in
conformity with this paragraph, the court shall review the record and consider the

following:...

3. The number of prior convictions of the person for violations of this section
within the 5 years preceding the person’s arrest.

The desired effect of changing these provisions would be to make all prior OWS and OAR
offenses committed under State law countable as prior offenses under the new OAR law.



Not implementing any change would mean that a revoked driver who has been convicted of
OWS or OAR within the last 5 years and who is arrested one time prior to May 1, 2002", would
be subject only to civil penalties rather than criminal penalties for operating after revocation.
[These changes do not affect penalties for drivers who operate after suspension.] Drivers who
are arrested for more than one OAR violation or who are arrested for OAR after May 1, 2002,
would be subject to criminal penalties under the new law even without these changes.

DMYV Suspension and Revocation Section and OGC Staff noticed this discrepancy in 1997 Wis.
Act 84 and surveyed the various political bodies that have an interest in OWS and OAR
legislation. Doug Pettit, President of the Wisconsin Law Enforcement Coalition and the
legislative co-chair of the Wisconsin Chiefs of Police Association has let us know law
enforcement believes this should be corrected. Captain Huxtable of the Division of State Patrol
has expressed the same opinion.

Staff has concluded it would be better to give the legislature an opportunity to fix this
discrepancy in the Act prior to putting it into effect. The bill draft is intended to be a vehicle by
which interested legislators can introduce corrective legislation, be it as a stand alone bill or as
part of some other legislative initiative.

* For purposes of this memo, it is assumed that the proposed legislative change in s. 2751 of 1999 AB
133 is actually passed and adopted by the legislature.
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an operating privilege that is suspended or revoked, or of operating a

commercial mg hicle while disqualified or ordered oﬁt of service.
Yo Yhe law v

0 smgrepnsatmriged todtetawrregarding operating
a motor vehicle with an operating privilege that is suspended/ or fevoked and
operating a commercial motor vehicle while ordered outdpft ffervice or while
disqualified. The changes take effect May 1, 2001, or wherimplemented by the
department of transportation, whichever is sooner. It is unclear under that act
whether convictions of certain offenses committed before the implementation of 1997
Wisconsin Act 84 must be counted as prior convictions after the implementation of
1997 Wisconsin Act 84. The number of prior convictions is used, before and after
implementation of 1997 Wisconsin Act 84, to determine the appropriate penalty or
administrative sanction to impose on a person convicted of a second or subsequent,
similar offense. 3

This bill clarifies that convictions for certain offenses (operating a motor vehicle
with an operating privilege that is suspended or revoked, or @ operating a
commercial motor vehicle while ordered ou?zfiﬁ;vice or while disqualified) that
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¢. 221, 300, 331, 333, 355; 1981 c. 20; 1981 c. 79 5. 18; 1983 2. 17, 1983 2. 7,
a.7, 31, 105, 121, 336; 1991 a. 39, 251, 277, 316; 1993 a. 16, 227, 317; 1
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are committed before the implementation of 1997 Wisconsin Act 84 must be counted
as prior convictions after the implementation of 1997 Wisconsin Act 84.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SEcTION 1. 343.30 (1g) W (b) of the statutes, as affected by 1997 Wisconsin
Act 84/, is amended to read:

843.30 (1g) (b) A court shall revoke a person’s operating privilege upon the
person’s conviction for violating s. 343.44 (1) (a), (b) or (d) or a local ordinance in
conformity therewith if the person has been‘convicted of 3 or more prior violations
of s. 343.44 (1) (a), (b) or (d), or s. 343.44 11/ 997 st or a local ordinance in
conformity therewith, within the 5-year period preceding the violation. The
revocation shall be for a period of 6 months, unless the court orders a period of

revocation of less than 6 months and places its reasons for ordering the lesser period

of revocation on the record.

. 23m to 26, 32; 1983 a, 192; 1985 a. 80, 176, 337; 1987 a. 3, 17, 285; 1987 g, 332 5. 64; 1989
a. 27,77, 269, 338, 401, 425, 448; 1997 a. 35, 84, 135, 237, 283; 5. 13.93 (Q)Ac).

SECTION 2. 343.31 (1) (hm) of the statutes, as created by 1997 Wisconsin Act

History: 1971 c. 213 5. 5; 1971 c. 278; 1973 c. 70, 218; 1975 ¢. 5; 1975 c. 184 5. 13; 1975 c. 199, 297, 421; 1977 c. 29 5. 1654 (7) (a), (c); 1977 ¢. 30, 64, 193, 203; 1979

84, is amended to read:

343.31 (1) (hm) A violation of s. 343.44 (1) (a), (b) or (d), or a local ordinance in
conformity therewith, if the person has been convicted of 3 or more prior violations
of s. 343.44 (1) (a), (b) or (d), or s. 343.44‘/1 1997 stats., or a local ordinance in
conformity therewith within the 5—year period preceding the violation. Revocation
under this paragraph shall be for a period of 6 monf:hs unless a lesser period of

revocation is ordered under s. 343.30 (1g) (b).

History: 1971 c. 219; 1975 c. 297; 1977 c. 29 5. 1654 (7) (a), (e); 1977 ¢. 193, 447; 1979 c. 221; 1981 c. 20, 70; 1983 a. 192 5. 304; 1983 a. 459; 1985 a. 80, 82; 1985 a. 293
s.3;1987a. 3,399; 1989 a. 31, 105; 1991 a. 39, 277, 316; 1993 a. 317; 1995 a. 269, 425, 448; 1997 a. 84, 237, 258, 295.
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SECTION 3

SECTION 3. 343.38 (1) (c) 2. d. of the statutes, as created by]1997 Wisconsin Act
84, is amended to read:

343.38 (1) (¢) 2. d. Reinstatement of an operating privilege revoked under s.
343.31 (1) (b) or (2) if, within the 5—yéar period preceding the violation, the person
has not been convicted of a prior offense that may be counted under s. 343.307 (2) and
if, within the 10—year p‘éiod preceding the violation, the person has not been
convicted of 2 or more prior offenses that may be counted under s. 343.307 (2).

v a«\e cte

SECTION 4. 343.44 (2) (am) of the statutes, as meﬁ-?bd{by 1997 Wisconsin Act

ancl 1449 wWisconsin QM’ a
8?,/is amended to read: - ,—@

343.44 (2) (am) Any person who violates sub. (1) (b) before;\' &

forfeit not more than $600, except that, if the person has been convicted of a previous

violation deseribed-in of sub. (1) (b), or of operating a motor vehicle in violation of s.

343.44 (1). 1997 stats.. with an operating privilege that is revoked Withip the

preceding 5—-year period, the penalty under par. (b) shall apply. Y
SECTION 5. 343.44 (2‘1{) of the statutes, as affected by 1997 Wisconsin Act 84, is
amended to read:
343.44 (2r) PRIOR CONVICTIONS. For purposes of determining prior convictions

under this section, the 5-year period shall be measured from the dates of the

violations that resulted in the convictions and each conviction under sub. (2) shall

v
be counted. Convictions of s. 343.44 (1), 1997 stats., shall be counted under _this

section as prior convictions.

History: 1971 c. 164 5. 83; 1971 c. 280, 307; 1973 ¢. 90; 1977 ¢. 29 5. 1654 (7) (a); 1977 c. 165, 272; 1979 ¢. 221; 1981 c. 20; 1983 a, 535; 1989 a. 12, 105, 336; 1991 a.

39, 64, 189, 277; 1995 a. 113; 1997 a. 84.

23

SECTION 6. Effective date.
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