01/18/2000 05:03:57 PM

LRB-2801

Page 1
1999 DRAFTING REQUEST
Bill
Received: 04/06/1999 Received By: malaigm
Wanted: As time permits Identical to LRB:
For: Jean Hundertmark (608) 266-3794 By/Representing: Kevin Lewis DHFS
This file may be shown to any legislator: NO Drafter: malaigm
May Contact: ‘ o Alt. Drafters:
Subject: Children - abuse and neglect Extra Copies:
Pre Topic:

No specific pre topic given

Topic:

Child abuse and neglect information disclosure, appeals, and citizen review panels

Instructions:

Draft as separate bill page 317, items 14 and 15 and page 318, item 16 of LFB Budget Summary

(LRB-0087/3,-0088/3 and -0090/4). For /2 see attached.

Drafting History:
Vers. Drafted Reviewed Typed Proofed Submitted
1? malaigm jgeller I
04/07/1999 04/07/1999
1 / 2 l/ﬁ - jfrantze Irb_docadmin
(A 00771999 04/07/1999

Tl < 7%/;%

<END>

FE Sent For:

Jacketed Required

S&L

Irb_docadmin
04/28/1999



4/28/99 12:57:11 PM
Page 1

LRB-2801

1999 DRAFTING REQUEST

Bill
Received: 04/6/99
Wanted: As time permits
For: Legislative Fiscal Bureau 6-8017

This file may be shown to any legislator: NO

Received By: malaigm
Identical to LRB:
By/Representing: Carabell

Drafter: malaigm

May Contact: Alt. Drafters:
Subject: Children - abuse and neglect Extra Copies:
Pre Topic:

No specific pre topic given

Topic:

Child abuse and neglect information disclosure, appeals, and citizen review panels

Instructions:

Draft as separate bill page 317, items 14 and 15 and page 318, item 16 of LFB Budget Summary

(LRB-0087/3,-0088/3 and -0090/4)

Drafting History:

Vers. Drafted Reviewed Typed

Proofed

‘Submitted Jacketed  Reguired

1? malaigm jgeller
04/7/99 04/7/99

/1 jfrantze
04/7/99

FE Sent For:

<END>

S&L

Irtb_docadmin  Irb_docadmin
04/17/99 04/28/99



LRB-2801
4/7/99 5:16:31 PM

Page 1
“ 1999 DRAFTING REQUEST
Bill
Received: 04/6/99 Received By: malaigm
Wanted: As time permits Identical to LRB:
For: Legislative Fiscal Bureau 6-8017 | By/Representing: Carabell
This file may be shown to any legislator: NO Drafter: malaigm
May Contact: Alt. Drafters:
Subject: Children - abuse and neglect Extra Copies:
Pre Topic:

No specific pre topic given

Topic:

Child abuse and neglect information disclosure, appeals, and citizen review panels

Instructions:

Draft as separate bill page 317, items 14 and 15 and page 318, item 16 of LFB Budget Summary
(LRB-0087/3,-0088/3 and -0090/4)

Drafting History:
Vers. Dratted Reviewed Typed Proofed Submitted Jacketed Required
7 malaigm jgeller : S&L
04/7/99 04/7/99
/1 jfrantze Irb_docadmin
04/7/99 04/7/99
FE Sent For:

<END>



g LRB-2801
4/6/99 5:57:36 PM

Page 1
1999 DRAFTING REQUEST
Bill
Received: 04/6/99 Received By: malaigm
Wanted: As time permits Identical to LRB:
For: Legislative Fiscal Bureéu 6-8017 By/Representing: Carabell
This file may be shown to any legislator: NO Drafter: malaigm
May Contact: Alt. Drafters:
Subject: Children - abuse and neglect Extra Copies:
Pre Topic:

No specific pre topic given

Topic:

Child abuse and neglect information disclosure, appeals, and citizen review panels

Instructions:

Draft as separate bill page 317, items 14 and 15 and page 318, item 16 of LFB Budget Summary
(LRB-0087/3,-0088/3 and -0090/4)

Drafting History:
Vers. Drafted Reviewed Typed Proofed Submitted Jacketed Required
o A
0’)
/1 malaigm 4/ /7
FE Sent For:

<END>



DHFS

Department of Health and Family Services

1997-99 Biennial Budget Statutory Language Request
June 29, 1998

Title: Public Disclosure of Abuse and Neglect Information

Current Language

Section 48.981(7) relates to the sharing of information from reports and records of child
protective services. A number of agencies and individuals are currently allowed such access
for specifically identified purposes.

Proposed Change

Pursuant to the reauthorization of the federal Child Abuse Prevention and Treatment Act
(CAPTA), each state must provide assurances to the federal government that it has in effect a
state law which provides for the “...public disclosure of the findings or information atout the
case of child abuse or neglect which has resulted in a child fatality or near fatality.” The
Governor has provided the assurance that this requirement will be in place by June 30, 1999.
It is proposed that section 48.981(7)(b) be amended to state, in cases of the death or near death
of a child caused by abuse or neglect that a county agency oI, in a county having a population
of 500,000 or more, the Department, may disclose to the media or the general public certain
information from its records, pursuant to policies established by the Department.

Effect of the Change

This change will allow the public disclosure of certain information in cases of the death or
near death of a child caused by abuse or neglect.

Rationale for the Change

This will allow Wisconsin to come into compliance with federal requirements. The state risks
loss of federal CAPTA funds if it does not comply with the federal CAPTA provisions within

the required timeframes.

Desired Effective Date: Passage of Budget Bill
Agency: DHFS

Agency Contact: Sherwood Seigel
Phone: 267-7805

1997-99 Statutory Language Request Page 1
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DHES

Department of Health and Family Services
1999-2001 Biennial Budget Statutory Language Request

Title: Child Abuse Citizen 'Reviev_v Panels

Current Language

Section 48.981(7) relates to the sharing of information from reports and records concerning
abused or neglected children. A number of agencies and individuals are currently allowed
such access for specifically identified purposes.

Proposed Change

Pursuant to the reauthorization of the federal Child Abuse Prevention and Treatment Act
(CAPTA), each state must have citizen review panels with certain prescribed responsibilities.
Among these responsibilities is evaluating the extent to w ic i i
fulfilling its child protection responsibilities in accordance with the

panels would also review the extent to which the child protective services system is
coordinated with the foster care and adw&mmmms
and near fatalities. CAPTA requires the state to provide the panel access to information on
cases that the panel desires to review in order to carry out its functions. The proposal is to

The

v-authorize the creation of not less than three panels, authorize the Department to appoint panel

members, and add the panels to those parties currently identified in statute who are authorized
access to records of child abuse and neglect. As described in the federal law, the panels

zw‘“‘*"vi

should be composed of volunteer members who are broadly representative of the community in

which the el is established. including member.

treatment of child abuse and neglect.
Effect of the Change

This will allow the sharing of child abuse and neglect case-specific information when required
for the panel to fulfill its responsibilities.

Rationale for the Change

This will bring Wisconsin into compliance with federal requirements. DOA had raised the
possibility of using an existing group to perform this function when the Department sought to
have this statutory change included in the annual budget bill. It is not possible for another
group, such as a child fatality panel, to perform this function. This panel currently has access

1999-2001 Statutory Language Request Page 1



to child abuse and neglect records under s. 48.981. Based on the federal interpretation of
CAPTA, states may designate child fatality panels or foster care review panels to serve as
citizen review panels under CAPTA, so long as the panels perform all the functions required
of citizen review panels. Since neither the child fatality panels nor foster care review panels
are statewide, and since they are volunteer groups with neither the expertise nor interest in
performing the functions of the citizen review panels, separate panels must be set up to
perform these functions. The state risks loss of federal foster care and adoption CAPTA funds
if it does not comply with the federal CAPTA provisions.

Desired Effective Date: Passage of the bill
Agency: DHFS .
Agency Contact: Sherwood Seigel
Phone: 267-7805

1999-2001 Statutory Language Request Page 2



Department of Health and Family Services

1997-89 Biennial Budget Statutory Language Request
June 29, 1998

Title: Appeals of Substantiated Abuse or Neglect Findings
d\L’GPM‘ﬂI\Y\Qﬁ ww e LA (Y.

Current Language

Under 5.48.981(3)(c)4., an agency conducting a child abuse and neglect investigation must
determine whether abuse or neglect has occurred or is likely to occur. In most cases, the
investigating agency will also determine who it was that abused or neglected the child. Under
current statute and policy, there is no formal appeal process for an individual against whom an

abuse or neglect allegation has been substantiated to appeal that decision.

Proposed Change

Pursuant to the reauthorization of the federal Child Abuse Prev tion and Treatment Act
(CAPTA), all states must implement 2 formal appeals process by which individuals who
disagree with an official finding of abuse or neglect can appeal that decision. To meet this

requirement it is proposed that section 48.981(3)(€) be to permit an appeal of the
finding of abuse Of neglect in accordance with standards established by the Department.

o

Effect of the Change

This change will create 2 statewide appeal right applied on the basis of standards established
by the Department. It also provides appeal rights for foster parents, and other individuals who
disagree with a finding of abuse or neglect.

Rationale for the Change :

This will bring Wisconsin into compliance with federal law and creates a basis for an
individual to appeal. The state risks 1088 of federal CAPTA funds if it does not comply with
the federal CAPTA provisions within the required timeframes.

Desired Effective Date: Passage of budget bill
Agency: DHFS

Agency Contact: Sherwood Seigel
Phone: 267-7805

1997-99 Statutory Language Request Page 1
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16 Stat. 191, 199; Oct. 3,
3069, 3079.)

S
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ation project or group of ‘JE § 5106a. Grants to States for child ab

. the population of children under the age o
- tion, for purposes of assisting the States in improving the child prot

' such State in—

CHILD ABUSE PREVENTION 42 USCS § 5106a

*schildren with disabilities'’ for *‘children with handicaps”, and substituted **; or'’ for the
concluding period, and added subpara. (C), in para. (6), in subpara. (A), in cl. (i), substituted
“‘children with disabilities”’ for *‘children with handicaps'’, in subpara. (B), in cl. (i), substituted
schild with disabilities” for ‘*handicapped child™’, and in subpara. (C), in cl. (ii), substituted
*child with disabilities” for *‘child with handicaps’.
1996. Act Oct. 3, 1996, in the section heading, deleted *‘or service’” following **for demonstra-
tion''; substituted subsec. (a) for one which read:
““(a) General authority, (1) Demonstration or service programs and projects. The Secretary,
~ through the Center, shall, in accordance with subsections (b) and (c), make grants to, and
" enter into contracts with, public agencies or nonprofit private organizations (or combinations
of such agencies or organizations) for demonstration or service programs and projects
designed to prevent, identify, and treat child abuse and neglect.

*(2) Evaluations. In making grants or entering into contracts for demonstration projects, the

Secretary shall require all such projects to be evaluated for their effectiveness. Funding for

such evaluations shall be provided cither as a stated percentage of a demonstration grant or

contract, or as a separale grant or contract entered into by the Secretary for the purpose of
evaluating a particular demonstration project or group of projects.””;
deleted subsec. (b), which read:
*(b) Grants for resource centers. The Secretary shall, directly
public or private nonprofit organizations under this section,
resource centers—

**(1) serving defined geographic areas; S

+(2) staffed by multidisciplinary teams of personnel trained in the prevention, identification,

and treatment of child abuse and neglect; and

*/(3) providing advice and consultation to individuals, agencies, and organizations which

request such services.”’;

redesignated subsec. (c) as subsec. (b) and, in subsec. (b) as redesignated, deleted paras.
(2), which read: )

**(1) Training programs—
*“(A) for professional and paraprofessional personnel in the fields of medicine, law,
education, social work, and other relevant fields who are engaged in, or intend to work
in, the field of prevention, identification, and treatment of child abuse and neglect;
**(B) to provide culturally specific instruction in methods of protecting children from
child abuse and neglect to children and to persons responsible for the welfare of children,
including parents of and persons who work with children with disabilities; or
*4(C) 10 improve the recruitment, selection, and training of volunteers serving in private
and public nonprofit children, youth and family service organizations in order (o prevent
child abuse and neglect through collaborative analysis of current recruitment, selection,
and training programs and development of model programs for dissemination and
replication nationally.

“*(2) Such other innovative programs and projects as the Secretary may approve, including

programs and projects for parent self-help, for prevention and treatment of alcohol and drug-

related child abuse and neglect, and for home health visitor programs designed to reach
pasents of children in populations in which risk is high, that show promise of successfully
preventing and treating cases of child abuse and neglect, and for a parent self-help program
of demonstrated effectiveness which is national in scope.”,
redesignated paras. (3)~«(7) as paras. (1)-(5), respectively; and added a new subsec. (c).
Redesignation:
This section, enacted as § 7 of Act Jan. 31, 1974, P. L. 93-247, was redesignated § 106 of Title
I of such Act by Act Oct. 25, 1989 P. L. 101-126, § 3(a)(1), (2), 103 Stat. 764, effective Oct.
25, 1989, as provided by § 8 of such Act, which appears as 42 USCS § 5102 note; it was further
redesignated as § 105 of such Title by Act Oct. 3, 1996, P. L. 104-235, Title I, Subtitle A,

§ 113(a)(1)(A), 110 Stat. 3079.
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(1) and

RESEARCH GUIDE

Law Review Articles:
Crossley. Infants with anencephaly, the ADA, and the Child Abuse Amendments. 11 Issues L

& Med 379, Spring 1996.
use and neglect prevention and treatment programs
The Secretary shall make grants to the States, based on

f 18 in each State that applies for a grant under this sec-
ective services system of each

(a) Development and operation grants.

and investigation of reports of abuse and neglect;

(1) the intake, assessment, screening,
gency protocols to

(2)(A) creating and improving the use of multidisciplinary teams and intera
enhance investigations; and :
(B) improving legal preparation and representation, including—

(i) procedures for appealing and responding to appeals of substantiated reports of ahuse
and neglect; and

i
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42 USCS § 5106a PusLic HEALTH! AND WELFARE

(ii) provisions for the appointment of an individual appointed to represent a child in
judicial proceedings; ' ' R
(3) case tanagement and delivery of services provided to children and their families;
(4) enhancing the general child protective system by improving risk and safety assessment tools
and protocols, automation systems that support the program and track reports of child abuse
and neglect from intake through final disposition and information referral systems; "
(5) developing, strengthening, and facilitating training opportunities and ‘requirements for
individuals overseeing and providing services to children and their families through the child
protection system; . . ‘
(6) developing and facilitating training protocols for individuals mandated to report child abuse
or neglect; A o :
(7) developing, strengthening, and supporting child abuse and neglect prevention, treatment,
and research programs in the public and private sectors;, - c
(8) developing, implementing, or operating— C T :
(A) information and education programs or training programs designed to improve the
provision of services to disabled infants with life-threatening conditions for— .
(i) professional and paraprofessional personnel concerned with the welfare of disabled
infants with life-threatening conditions, including personnel employed in child protective
services programs and health-care facilities; and o e
(ii) the parents of such infants; and ‘ : ’
(B) programs to assist in obtaining or coordinating necessary services for families of
disabled infants with life-threatening conditions, including— L .
(i) existing social and health scrvices;
(ii) financial assistance; and
(iii) services necessary to facilitate adoptive placement of any such’ infants who have
been relinquished for adoption; or ’ T
(9) developing and enhancing the capacity of community-based programs to integrate shared
leadership strategies between parents and professionals to prevent and treat. child abuse and
neglect at the neighborhood level. , :

(b) Eligibility requirements. (1) State plan. (A) In general. To be eligible to receive a grant under
this section, a State: shail, at the time of the initial grant application and every 5 years

Yoot

i

thereafter, prepare and submit to the Secretary a State
child protective services system described in subsection

with amounts received under the grant.

(B) Additional requirement. After the submission, of the . initial grant application under

e State shall provide notice to the Secretary of any substantive changes

subparagraph (A), th
f child abuse and neglect that may affect the

to any State law relating to the prevention o
eligibility of the State under this section.
(2) Coordination. A State plan submitted under paragraph (1) shall, to ‘the maximum extent
practicable, be coordinated with the State plan under part B of title IV of the Social Security
Act [42 USCS §§ 620 et seq.] relating to child welfare services and family preservation and
family support services, and shall contain an outline of the activities that the State intends to
carry out using amounts received under the grant to achieve the purposes of this title {42 USCS
§§ 5101 et seq.}, including— - ch ‘
(A) an assurance in the form of a certification by the chief executive officer of the State that
the State has in effect and. is enforcing a State law, or has in effect and is operating a
Statewide program, relating to child abuse and neglect that includes— i
(i) provisions or procedures for the reporting of known and suspected instances of child
' abuse and neglect; ' . . it -
(ii) procedures for the immediate screening, safety assessment, and prompt investigation
of such reports; . - R st : B
(iii) procedures for immediate steps t be taken to ensure and protect the safety of the

sy

IR HE

abused or neglected child and of any other"child under the same care who may also be

_in danger of abuse or neglect and cnsuréng their placement in ‘a safe environment;
(iv) provisions for immunity from prosecution under State and local laws and regulations
for individuals making good faith reports of suspected or known instances of child abuse
or neglect; e . e et ey
(v) methods to preserve the confidentiality of all
the child and of the child’s parents or guardians,
reports and records made and maintained pursuant to
§§ 5101 et seq.] shall only be made available to— SRR '
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.. (I) individuals who are the subject of the report; -

+ '+ (11) Federal, State, or Jocal government entities, or any agent of such entities, having

.- need for such information in order to carmry out its responsibilities under law to
. protect children from abuse and neglect; -
. (III) child abuse citizen review panels;
- (IV) child fatality review pane‘s; i '
(V) a grand jury or court, upon a finding that information in the record is necessary
for the determination of an issue before the court or grand jury; and
(VI) other entities or classes of individuals statutorily authorized by the State to
receive such information pursuant to a legitimate State purpose;
(vi) provisions which allow for public disclosure of the findings or information about the

~“case of child abuse or neglect which has resulted in a child fatality or near fatality;

(vii) the cooperation of State law enforcement officials, court of competent jurisdiction,
and appropriate State agencies providing human services in the investigation, assess-

ment, prosecution, and treatment of child abuse or neglect;
(viii) provisions requiring, and procedures in place that facilitate the prompt expunge-

"ment of any records that are accessible to the general public or are used for purposes of
-employment or other background checks in cases determined to be unsubstantiated or

false, except that nothing in this section shall prevent State child protective services
agencies from keeping information on unsubstantiated reports in their casework files to

.. assist in future risk and safety assessment;

(ix) provisions and procedures requiring that in every case involving an abused or
neglected child which results in a judicial proceeding, a guardian ad litem, who may be
an attorney or a court appointed special advocate (or both), shall be appointed to

* represent the child in such proceedings— :

* (xi) provisions, procedures,

(T) to obtain first-hand, a clear understanding of the situation and needs of the child;
and : ‘
(I1) to make recommendations to the court concerning the best interests of the child;

(x) the establishment of citizen review panels in accordance with subsection (c);

and mechanisms to be effective not later than 2 years after

the date of the enactment of this section {enacted Oct. 3, 1996}—

(1) for the expedited termination of parental rights in the case of any infant determined
to be abandoned under State law; and -

" (1) by which individuals who disagree with an official finding of abuse or neglect can
appeal such finding, .

‘(xii) provisions, procedures, and mechanisms to be effective not later than 2 years after

the date of the enactment of this section [enacted Oct. 3, 1996] that assure that the State

does not require reunification of a surviving child with a parent who has been found by

a court of competent jurisdiction— "

(D) to have committed murder (which would have been an offense under section

* 1111(a) of title 18, United States Code, if the offense had occurred in the special
maritime or territorial jurisdiction of the United States) of another child of such par-
ent;

(11) to have committed voluntary manslaughter (which would have been an offense
under section 1112(a) of title 18, United States Code, if the offense had occurred in
the special maritime or territorial jurisdiction of the United States) of another child
of such parent; o
(1) to have aided or abetted, attempted, conspired, or solicited to commit such
murder or voluntary manslaughter; or

"1 (IV) 1o have conimitted a felony assault that results in the serious bodily injury to the
surviving child or another child of such parent; and '

(xiij) an assurance that, upon the implementation by the State of the provisions,
procedures, and mechanisms under clause (xii), conviction of any one of the felonies
listed in clause (xii) constitute grounds under State law for the termination of parental
rights of the convicted parent as to the surviving children (although case-by-case
determinations of whether or not to seek termination of parental rights shall be within
the sole discretion of the State);

(B) an assurance that the State has in place procedures for responding to the reporting of

. medical neglect (including instances of withholding of medically indicated treatment from
disabled infants with life-threatening conditions), procedures or programs,

or both (within

the State child protective services system), to provide for—

(i) coordination and consultation with individuals designated by and within appropriate

health-care facilities;
75
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42 USCS § 5106a

' (ii) prompt notification by individuals designated by and within appropriate health-care - (I) shal
facilities of cases of suspected medical neglect (including instances of withholding of © v tion ab
medically indicated treatment from disabled infants with life-threatening conditions); and “ " provide
(iii) authority, under State law, for the State child protective services system to pursue R 1) sha
any legal remedies, including the authority to initiate legal proceedings in a court of " i) Civil s

thholding of medically establish ¢

competent jurisdiction, as may be fecessary to prevent the wil
indicated treatment from disabled infants with life threatening conditions; (5) State assistan

(A) shall prov

(C) a description of— : :

! (i) the services to be provided under the grant to individuals, families, or communities, [ if such infort
cither directly or through referrals aimed at preventing the occurrence of child abuse and | and’ O HE

neglect: . e (B) shall prov

(ii) the training to be provided under the grant to support direct line and supervisory ties of the pai

personnel in report taking, screening, assessment, decision making, and referral for (6) Reports. Each

public, on an-anr

investigating suspected instances of child abuse and neglect; an

(iii) the training to be provided under the grant for individuals who 'are"iequired toreport | (d) Annual State d:

suspected cases of child abuse and neglect; and ~ nually work with the

(D) an assurance or certification that the programs or projects relating to child abuse and | the following: Vi

: neglect carried out under part B of title IV of the Social Security Act {42 USCS §§ 620 et (1) The numbet
seq.] comply with the requirements set forth in paragraph (1) and this paragraph. - neglécted. . Shirn.

nothing in this section (2) Of the nhumb.

(3) Limitation. With regard to clauses (v) and (vi) of paragraph (2)(A),

shall be construed as restricting the ability of a State to refuse to disclose identifying informa- | such reports wer
tion concerning the individual initiating a report of complaint alleging suspected instances of ] (A) substanti
child abuse or neglect, except that the State may not refuse such a disclosure where a court stafitia
orders such disclosure after such court has reviewed, in camera, the record of the State related ' (B) unsubstan
to the report or complaint and has found it has reason to believe that the reporter knowingly | (C) determine
made a false report. - , o , ~ (3) Of the numbe
(4) Definitions. For purposes of this subsection— ‘ (A) the, numb
(A) the term *‘near fatality’’ means an act that, as certificd by a physician, places the child under thi§ sec
in serious or critical condition; and N (B) the numbx
(B) the term *‘serious bodily injury"* means bodily injury which involves substantial risk of | this section o1
death, extreme physical pain, protracted and obvious disfigurement, or protracted loss or (C) the, numbx
impairment of the function of a bodily member, organ, or mental faculty. = . B & case; i
(c).Citizen review panels. (1) Establishment. (A) In general. Except as provided in subparagraph | - (4) The number ¢
(B), each State to which a grant is made under this section shall establish, not less than 3 § (5) The number
citizen review panels. v o ; (6) Of the numb
(B) Exceptions. (i) Establishment of panels by states receiving minimum allotment. A State were in foster ca
203(b)(1)(A) [42 USCS | (7) The number

the minimum allotment of $175.000 under section

for a fiscal year shall establish not less than 1 citizen review panel. - F | of reports filed ir
(ii) Designation of existing entities. A State may designate as panels for purposes of this - (8) The agency.n
subsection one or more existing entities established under State or Federal law, such as §. tion of reports of
child fatality panels or foster care review panels, if such entities have the capacity to | (9) The response

satisfy the requirements of paragraph (4) and the State ensures that such entities will | an allegation of »
. (10) 'The number

satisfy such requirements. .
(2) Membership. Each panel established pursuant to paragraph (1) shall be composed of | investigation of ¢
; volunteer members who are broadly representative of the community in which such panel is |/ in the previous y.
I established, including members who have expertise in the prevention and treatment of child |- (11) The numbe:

services that, wit

abuse and neglect. )
(3) Meetings. Each panel established pursuant to paragraph neglect, including
every 3 months. ‘ : - } ‘ (12) The number
_ (4) Functions. (A) In general. Each panel established pursuant to paragraph (1) shall, by the best intetests «
g . examining the policies and procedures of State and local agencies and where appropriate, individuals and ¢
: specific cases, evaluate the extent to which the agencies are effectively discharging their £ (e) Annual report |
child protection responsibilities in accordance with— ’ ' “subsection (d), the &
(i) the State plan under subsection (b); o . for the fiscal year in

(ii) the child protection standards set forth in subsection (b); and . :to the Congress and

(iii) any other criteria that the pane| considers important to ensure the protection of F& (Jan. 31,1974, P, L;
children, including— ' ' - Coi '§ 101, 102 Stat. 1

(I) a review of the extent 10 which the State child protective services system 1 P. L. 102-295, Title.
coordinated with the foster care and adoption programs established under part E of} 06 Stat. 5037; Oct.

title IV of the Social Security Act [42 USCS §§ 670 et seqJ;and.. . &° 071, 3079.) .4,

(II) a review of child fatalities and near fatalities (as defined in subsection (b)(4)). po, et P
(B) Confidentiality. (i) In general. The members and staff of a panel established under ;' Amendmentss:
paragraph (1)— aatL e 1992, Act May

that receives
§ 5116b(b)(1)(A)]

(1) shall meet not K,iess than once

o
s
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1D ABUSE PREVENTION 42 USCS § 5106a

(I) shall not disclose to any person or government official any identifying informa-
-tion about any specific child protection case with respect to which the panel is
provided information; and
) (11) shall not make public other information unless authorized by State statute.
(i) Civil sanctions. Bach State that establishes a panel pursuant to paragraph (1) shall
establish civil sanctions for a vio'ation of clause (i).
(5) State assistance. Each State that establishes a panel pursuant to paragraph (1)—
(A) shall provide the pane! access to information on cases that the panel desires to review
if zuch information is necessary for the panel to carry out its functions under paragraph (4);
an
(B) shall provide the panel, upon its request, staff assistance for the performance of the du-
ties of the panel, a
(6) Reports. Each panel established under paragraph (1) shall prepare and make available to the

public, on an annual basis, a report containing a summary of the activities of the panel. .
(d) Annual State data reports. Each State to which a grant is made under this section shall an-

b nually work with the Secretary to provide, to the maximum extent practicable, a report that includes

the following:. - : 2

i (1) The number of children  who were reported to the State during the year as abused or

neglected.

(2) Of the number of children described in paragraph (1),

such reports were—

(A) substantiated;
(B) unsubstantiated; or ,
(C) determined to be false. . . ,

(3) Of the number of children described in paragraph (2)—
(A) the, number that did not receive services during the year under the State program funded
under this section or an equivalent State program;

(B) the number that received services during the year under the State program funded under
this section or an equivalent State program; and ‘

(C) the number that were removed from their families during the year by disposition of the
case. - .. ; ‘ .

(4) The number of families that received preventive services from the State during the year.

(5) The number of deaths in the State during the year resulting from child abuse or neglect.

(6) Of the number of children described in paragraph (5), the number of such children who

were in foster care.’

(7) The number of child protective services workers responsible for the intake and screening

of reports filed in the previous year.

(8) The agency response time with respect to each such report with respect to initial investiga-

tion of reports of child abuse or neglect.

(9) The response time with respect to the provision of services to families and children where

an allegation of abuse or neglect has been made. )

(10) The number of child protective services workers responsible for intake, assessment, and

investigation of child abuse and neglect reports relative to the number of reports investigated

in the previous year.

(11) The number of children reunited with their families or receiving family preservation

services that, within five years, result in subsequent substantiated reports of child abuse and

neglect, including the death of the child. , )

(12) The number of children for whom individuals were appointed by the court to represent

the best interests of such children and the average number of out of court contacts between such

individuals and children.

the number with respect to whom

[ (¢) Annual report by the Secretary. Within 6 months after receiving the State reports under

subsection (d), the Secretary shall prepare a report based on information provided by the States
for the fiscal year under such subsection and shall make the report and such information available

| {0 the Congress and the national clearinghouse for information relating to child abuse.

.~ (Jan. 31, 1974, P. L. 93-247, Title 1, § 106 {107] [8), as added April 25, 1988, P. L. 100-294, Title
1, § 101, 102 Stat. 103; Oct. 25, 1989, P. L. 101-126, § 3(a)(1), (2), 103 Stat. 764; May 28, 1992,
P. L. 102-295, Title I, Subtitle B, § 114(a)-(c), 106 Stat. 192; Nov. 4, 1992, P. L. 102-586, § 9(b),

B 106 stat. 5037; Oct. 3, 1996, P. L. 104-235, Title I, Subtitle A, §§ 107, 113@@)(1)(A), 110 Stat.
3071, 3079.) ‘
"' HISTORY; ANCILLARY LAWS AND DIRECTIVES
Amendments: } .

1992. Act May 28, 1992 (effective on 10/1/93, or on October 1 of the first fiscal year for which
77
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Administration 1. Log No: ACYF-CB-PI-98-10 2. Issuance Date:
June 29, 1998

for Children - 3. Originating Office:  Children’s Bureau

and Families 4. Key Words: CAPTA; Appeals Requirement
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PROGRAM INSTRUCTION

TO: The State Office, Agency or Organization Designated by the
Gevemor to Apply for a State Child Abuse and Neglect State
CGrant under the Child Abuse Prevention and Treatment Act
(CAFTA)

SUBJECT: Suidance on the CAPTA State plan assurance for States to have
an agpeals process in place no later than October 3, 1998 for
individuals who disagree with an official finding of child abuse or
neglect .

LEGAL AND

RELATED

REFERENCES: Section 108(b)(2)(A)(xi)(I) of CAPTA; ACYF-NCCAN-PiQ-
§7-01. Dated April 30, 1997; and ACYF-NCCAN-PIQ-97-03,
Datac September 26, 1997

PURPQSE:

Tne pumpnse of this issuance is to provide instruction to the States on the establishment
of.the appazls procass required by section 108(b)}(2)(A)(xi)}(I1) of CAPTA.

BACKGROUND:

Tha 1958 CAPTA airendments (Public Law 104-235) authorize the annual award of
funds to States that submit State plans and meet certain other eligibility criteria.
Specificielly, subsection (b) =7 section 106 requires the State to submit with its State
plan camain assurances signed by the Govemor of the State. One of those assurances
is for the Stae to have provisions, procedures, and mechanisms in place by October 3,
1998 for an zppeals process by which individuals who disagree with an official finding
of child abuse 07 nagiact can appeal such a finding.
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'/Asuw@ Nave stated in previoys issuances, this requirement a lies to the pempatrator f

i l.a'tn $& orr (ACYF-NCCAN—P!Q~97-O3. Q/A #5) and applies to all States
raceivirg funds under s CAPTA State plan, not just States with Central Registrias
(ACYF-NCCAN-PIQ-$7-01, va #1 9). This requirement is to assure that Individuals
who have baer found by the State to have committed child abuse or neglect are
aitorded due process,

INSTRUCTION:

By Qctober 3, 1668, States must have in place an appeais process by which an
individus! who is officially found to have committed child abuse or negle n

~tourty stch a fiading. States have some flexibility in determining the type of appeals process
Iy toenal that best meats their needs For example, the appeals process can be established
~Inkraal through the courts, through some other extemal appeals process, or through an

internal appeals process.

The appeals process, however, must meet the following minimum conditions inorderto

satis’y the CAFTA requirsments:

(1) The process must afford the individual with a finding of child abuse or
neglect an eppostunity for due process.

(2) The off ce or ndividual(s) hearing such appeals cannot be invoived in an
cther siage of tha case.

(3) The offize or irdividual(s) established ta hear such appeals must have the
oy 10 ovanurm a previous finding of child abuse or neglect.

otification of their right to a eal, and the
the time they are notified of the official

{4) 2 gi
met g by which they may a eal, at

finding of citld abuse or neg!ecg.
EFFECTIVE DATE: COctober 3, 1998

INQUIRIES TC:  ACF Regional Offices, Regions | - X

Y ) FV Al -
mes A, Harreli
puty Commissioner
Administration on Children, Youth
and Families

[ 3%}
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/Analysis by the Legislative Reference Bureau

ent law, an agency that is responsible for investigating reports of
suspected or threatenétehr se or neglect (in most cases the county department
of human services or social serviced, but in some cases the department of health and
family servicesYDHFS) or a child welfare agency) must determine, within 60 days
after receipt of such a report, whether abuse or neglect has occurred or is likely to
occur. Currently, there is no procedure for appealing that determination. This bill
permits a person who has been found to have abused or neglected a child to appeal
that finding in accordance with procedures established by DHFS.

I4

1

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

2 SECTION 1. 48.981 (3) (c) 4. of the statutes is amended to read:
3 48.981 (3) (c) 4. The county department or, in a county having a population of

4 500,000 or more, the department or a licensed child welfare agency under contract
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SECTION 1
with the department shall determine, within 60 days after receipt of a report,
whether abuse or neglect has occurred or is likely to occur. The determination shall
be based on a preponderance of the evidence produced by the investigation. A
determination that abuse or neglect has occurred may not be based solely on the fact
that the child’s parent, guardian or legal custodian in good faith selects and relies on
prayer or other religious means for treatment of disease or for remedial care of the
child. In making a determination that emotional damage has occurred, the county
department or, in a county having a population of 500,000 or more, the department
or a licensed child welfare agency under contract with the department shall give due
regard to the culture of the subjects. If a determination contains a finding that a
specific person has abused or neglected a child, the county department. department
or licensed child welfare agency making the determination shall notify that person
in writing, at the time that the person is notified of the determination. of the person’s
right to appeal under par. (€) and of the method by which the person may appeal. This

subdivision does not prohibit a court from ordering medical services for the child if
the child’s health requires it.

SEcCTION 2. 48.981 (3) (e) of the statutes is created to read:

48.981 (3) (e) Appeal of determination. If a determination under par. (0 4.
contains a finding that a specific person has abused or neglected a child, that person
may appeal that finding in accordance with procedures established by the

department.

avd
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SECTION 1. 48.981 (7) (a) 18. of the statutes is created to read:

48.981 (7) (a) 18. A child abuse and neglect citizen review panel established by
the department or a county department if the panel determines that access to the
records of an agency responsible for child protection is necessary for the panel to

carry out its functions.

oy
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AN ACT .. relating to: the budget.

Analysis by the Legislative Reference Bureau
SERVICES

CHILDREN

Under current law, an agepCy responsible for inwestigating reports of suspected
or threatened child abuse oy neglect (usually the cownty department of human
services or social services, Jut in some cases the departinent of health and family
services (DHFS) or a chi}d welfare agency) must keep its regords confidential and
may disclose those recgrds only under certain exceptions. This\bill permits such an
agency, subject to stgrdards established by DHFS, to disclose to thg news media and
the general publigAnformation from the agency's records in cases Iy which a child
died or was plagéd in serious or critical condition as a result of abuse dy neglect.

The peopf/of the state of Wisconsin, represented in senate and assemb]y, do
enact as follows:

SECTION 1. 48.981 (7) (cm) of the statutes is amended to read:

48.981 (7) (cm) An Notwithstanding par. (a). an agency may disclose

information from its records for use in proceedings under s. 48.25 (6), 813.122 or

813.125.
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SECTION 2
1 SECTION 2. 48.981 (7) (d) of the statutes is amended to read:
2 48.981 (7) (d) The Notwithstanding par. (a). the department may have access
3 to any report or record maintained by an agency under this section.
4 SECTION 3. 48.981 (7) (dm) of the statutes is created to read:
5 48.981 (7) (dm) Notwithstanding par. (a), an agency may, subject to standards
6 established by the department, disclose to the news media and the general public
7 information from the agency’s records concerning a case in which a child died or was
8 placed in serious or. critical condition, as certified by a physician, as a result of abuse
9 or neglect. An agency may not disclose under this paragraph any information that
10 would identify a reporter. Any person who receives any information under this
11 paragraph may disclose that information to anyone.
12 (END)
DN
LA PREEE § acaa)) NMoaak s 1< ) 3
- 2
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Under current law, an agency; ' esponsible for investigating reports of suspected
or threatened Chlld abuse or neglect

sendees-(.DHESJ_nLa_chmimlfeu‘_eaggnsy)*must keep its records confldential and

may disclose those records only under certain exceptions. This bill permits such an
agency, subject to standards established by DHFS, to disclose to the news media and
the general public information from the agency’s records in cases in which a child
died or was placed in serious or critical condition as a result of abuse or neglect.
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SEcCTION 1. 48.981 (7) (cm) of the statutes isga‘m nd
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1 _.: relating to: the bud

Amgalysis by the Legislative Ré. ce Burehu
HEALTH AND SERVICES

Under current federal law, each state that receives a grant under the federal
Child Abuse Prevention and Treatment Act (CAPTA) must establish not less than
three child abuse and neglect citizen review panels to evaluate the extent to which
local agencies responsible for providing child protective services are effectively
discharging their responsibilities and must ensure that otherwise confidential child
abuse and neglect records are made available to those panels. This bill permits a

child abuse and neglect citizen review panel established by the-depactmentelhealtlr
cand-familyservices(DHFSE or a county department Y- hreimeT Services—UT-seeial

+~services-feeunty-departmentyto have access to the otherwise confidential child abuse
and neglect records of an agency responsible for child protection as necessary for the
panel to carry out its functions. a0 lowd
(@)— Fix, —» For further information see the state@r_é/s—t\léate, which will be printed as.
an appendlx to this bill.
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1999 BILL

AN ACTtoamend 48.981(3)(c) 4.,48.981(7)(cm) and 48.981 (7) (d); and to create
48.981 (3) (e), 48.981 (7)(a) 18. and 48.981 (7) (dm)‘of the statutes; relating to:
appeals of substantiated child abuse or neglect findings, public disclosure of
child abuse and neglect information and access to child abuse and neglect

information by a child abuse and neglect citizen review panel.

Analysis by the Legislative Reference Bureau

Under current law, an agency that is responsible for investigating reports of
suspected or threatened child abuse or neglect (in most cases the county department
of human services or social services (county department), but in some cases the
department of health and family services (DHFS) or a child welfare agency) must
determine, within 60 days after receipt of such a report, whether abuse or neglect has
occurred or is likely to occur. Currently, there is no procedure for appealing that
determination. This bill permits a person who has been found to have abused or
neglected a child to appeal that finding in accordance with procedures established
by DHFS.

Under current law, an agency that is responsible for investigating reports of
suspected or threatened child abuse or neglect must keep its records confidential and
may disclose those records only under certain exceptions. This bill permits such an
agency, subject to standards established by DHFS, to disclose to the news media and
the general public information from the agency’s records in cases in which a child
died or was placed in serious or critical condition as a result of abuse or neglect.
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BILL SECTION 1

in writing, at the time that the person is notified of hé determination, of the person’
right to appeal under par. (e) and of the method by which the person m 1. This
subdivision does not prohibit a court from ordering medical services for the child if
the child’s health requires it.

SECTION 2. 48.981 (3) (e) of the statutés is created to read:

48.981 (8) (e) Appeal of determination. If a determination under par. (c) 4.
contains a finding that a specific person has abused or neglected a child, that person
may appeal that finding in éccordance with procedures established by the
department.

SECTION 3. 48.981 (7) (a) 18. of the statutes is created to read:

48.981 (7) (a) 18. A child abuse and heglect citizen review panel established by
the department or a county department if the panel determines that access to the
records of an agency responsible for child protection is necessary for the panel to
carry out its functions.

SECTION 4. 48.981 (7) (cm) of the statutes is amended to read:

48981 (7) (cm) An Notwithstanding par. (a). an agency may disclose
information from its records for use in proceedings under s. 48.25 (6), 813.122 or
813.125.

SECTION 5. 48.981 (7) (d) of the statutes is amended to read:

48.981 (7) (d) The Notwithstanding par. (a), the department may have access
to any report or record maintained by an agency under this section.

SECTION 6. 48.981 (7) (dm) of the statutes is created to read:

48.981 (7) (dm) Notwithstanding par. (a), an agency may, subject to standards
established by the department, disclose to the news media and the general public

information from the agency’s records concerning a case in which a child died or was



SUGGESTED POSSIBLE LANGUAGE FOR CAPTA COMPLIANCE

Submitted by DHFS

DEFINITION

Section 48.981(1)(cv) is created to read:

(cv) “Near fatality” means a case in which a physician determines that a child is in

APPEAL RIGHTS AND LIMITATIONS

Segtion 48.981(3)(c)5m. is created to read:
/ 5m.4 If, as the result of the investigation, the agency(substantiates ja specific person as

¢
wh
C‘iyl‘
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P;M:h’ 3

yw)vr",

Al

ma
appeal of that éecision ;hgd the process by which that revigw-or appeal s.te be requested.

H,/aw

. The request for/an appeal may be held in abeyance if criminal charges have been filed

or the district attorney indicates that an investigation which may result in charges being filed is

ongoing or a petition under s. 48.13 has been or is being filed with the court. pradiy He enFeatnt.

1aa-AR—ER = 1 - - ra O
10 &40.70 - - a e ad.

3.a. If, as the result of the incfee dent investigation, the age substantiates a specific
——
person as having abused or neglected a ch'onducted the independent

semey’sdetermination, of

investication must notifv that pers



hat-detesmination,the person’s right to request a review or appeal-efthat-decision and the
srocess by which that réview or appeal is to be requested. The agency that conducted the
independent investigation is responsible for conducting the review or appeal, unless the appeal is

under ch. 227 or is to the court.

b._The request foran appeal may be held in abeyance if crimifral charges have been filed

or the disfrict attorney indicates that an investigation which may result in charges beiny filed is

CITIZEN REVIEW PANELS

a @ }7

b u\i&:k

DISCLOSURE TO THE PUBLIC

Section 48.981(7)(cr) is created to read:

(cr)1. In this paragraph, “fatality” means the death of a child as a result of sieleness or




d. A judge. law enforcement official, g district attorney or other state or local agency or

h %lpv\ulri
€10 child welfare serviced or the igati Wi € the abuse or
. leu\ mv‘&hjaﬁd
neglect of the chil
0r (@

e. The parent, legal custodian or guardian of the child/over 14 years of age has '
hed } Ht ik N: 3
’fi‘@r»knowin, volunt ubtie disclosur t Hpakh nba b Ertpat o record

»lln xll . Q
bpark, aato-e.. acotmik agenc
e

dJasc ’
the information{under subd. 4. if any of the following factors is present:

prent may not disclose

€ i i ropriate le determines that the disclosure of th

information would be contrary to the best interests of the child, the child’s siblings or any other

"~ (S} Q\‘l\
childfgn in thg household or is likely to cause mental, emotional or physical harm or dangerto a

child residing in the deceased or injured child’s home.

b. The district attorney determines that the disclosure would have a detrimental effect on
any ongoing or future criminal investigation or prosecution.

c. The district attorney determines that the disclosﬁre would likely jeopardize a

defendant’s right to a fair trial.

)
N
T
'l NG ™ this subdivision shall be limited to a statement that the report is under investigation.
rl

\‘d'\
4. Tnformation which may be disclosed under this paragraph is the following:




2o ®

a._The name and age of the child who is the subject of the report., if that information has

previously been disclosed to the public.

b. Identification of child protective or other services provided to the child or the child’s

family and any other actions taken regarding the child and the child’s family.

c._Whether any report ofA'(_xbuse or neglect regarding the child had been previously made,
the date of any previous report and whether or not a substantiated finding had been made or any

%

other outcome had resulted in response to that report.

o)

gency refafive to 1
5 Al ("e(l&\‘\" e Xeaen ol ,ﬂ\.tnplm) 1/\‘”1‘("(”\‘\
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5. Notwithstanding subd. 4. : e

not disclose

confidentiatfecords in the custody of the agenc i s recordslor
Eontent of any psvchiatric, psychological or therapeutic evaluations{ or any information that

would reveal the identities of persons who reported the abuse or neglect or who provided

information retated to suspected abuse or neglect of the child.

bl

6. Any person whose request for information under this paragraph is denied may w/x

the court to order the release of the information. The request-must set forth factors supporting

the request. After the court has reviewed the specific fifidings aud information, in camera, the

court shall issue an order compelling disclosure unless the court finds that one or more of the

factors in subd. 3. exists.

| , . e N]F"s?‘ .
7. An agency or its employes acting in good faith in disclosing or d g to disclose

information under this paragraph is immune from criminal or civil liability arising out of the
disclosure or refusal to disclose. §>>A (PN pe Srvmadl




Malaise, Gordon

From: Kevin Lewis [LEWISKA@dhfs.state.wi.us]

Sent: Saturday, January 08, 2000 4:17 PM

To: Gordon Malaise; gordon.malaise @legis.state.wi.us
Cc: Susan Dreyfus; John Kiesow

Subject: CAPTA requirements - new draft request

CAPTA2nd.doc
Gordon,
Happy New Year.

| was soundly rebuffed in my attempt to get the so-called CAPTA requirements bill picked up by influential legislators. The
problem is the issue of "public disclosure." As you may recall, the current draft is broad In its reference to information that
could be released by an agency to the news media and the general public in accord with "standards established by the
department.” This doesn't sit well with most legislators and so we went back to the drawing boards.

DHFS requests another bill draft that is much more explicit in the treatment of public disclosure provisions. To this end,
we submit the attached document as a model of what we think could work.

While | have learned that it is best to submit drafting instructions to the LRB and let the professionals come up with the
appropriate statutory text, in this case we found it easier for ourselves to present possible language for you to consider and
work with. We borrowed heavily from Maine and Minnesota which have already passed these CAPTA requirements into
law. To try to explain in narration the gist of these elements would have been difficult and probably unproductive. And so |
hope that you can work with this approach. If you want us to supply more information, we’d be happy to.

Elements of the New Approach
1) Inclusion of a definition of “near fatality.” This would join the list of other terms defined at the beginning of 48.981 and is

important for the section on public disclosure to be added later.

2) Sections on Appeal Rights: There are two pieces to this, one for general substantation, the second for substantations
resulting from independent investigations of someone working in the child welfare system. We grant the agency 15 days
for notification (as opposed to immediate notification). Finally, we have an exception if criminal charges have been filed.
We placed this after par. (5) and before par. (6) because it seemed to flow chronologically. However, we respect your
judgment on its placement in the section if you think otherwise.

3) The reference to Citizen Review Panels is simplified. Given that the panels must review specific cases and evaluate the
extent to which the agencies are effectively discharging CPS responsibilities, these paneis will have to have access to

individual records.

4) There is a very lengthy section introducing the federal mandate for public disclosure to ensure accountability of CPS
agencies. The section starts with a definition of fatality. We do not propose to introduce this definition earlier because an
earlier placement may muddy the waters with respect to the scope of responsibilities of the citizen review panels. We'd
like the def. of fatality to be specific to section (7). What follows then is a lengthy set of directions governing when public
disclosure must take place and when it cannot, what may be disclosed and what cannot.

| cannot stress enough how important this legislation is for the child welfare program. As a condition of continued receipt
of CAPTA funding, the Governor has to make assurances to the federal government that Wisconsin is in compliance with
the CAPTA laws. The legislation that results from this proposal will be our vehicle for bringing us into compliance.

Thanks so much for your work on this. Please let me know how | rhight assist you.

Kevin Lewis
Legislative Liaison
DHFS

266-3262
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7 minor for purposes of section\l3.04, subdivision \\\:hen the

parent or guadgdian ls e allege¥ perpetra of the\abuse

neglect, or dom tzc abus /exposure to viole __~;;£§Zifj(
Sec. 32. M;nnesota Statutes 1996, sectxo 556/ is — ¢
. o : ""“'/’ "\/@\,,\f“f‘
amended by adding a subdivision to read:

Subd. 114, (DISCLOSURE IN CHILD FATALITY OR NEAR FATALITY /s

/

CASES.] (a) The definitions in this paragranh apgly to this

section.

(M “child fatality" means the death of a child from

suspected abuse, neglect, or maltreatment.

22

LZ{ "Near fatality" means a case in which a physician

determines that a child is in sefious dr critical condition as

the result of sickness or injury caused by suspected abuse,

neglect, or maltreatment.

(3) "Findings and information" means a written summary

described in paragraph (c) of actioﬁs taken or services rendered

by a local social services agency following receipt of a report.

jﬁa Notwithstanding any other provision of law and subject

to the provisions of this subdivislion, a public agency shall

disciose to the public, upon reguest, the findings and

information related to a child fatality or near fatality if:

()4'a person is eriminally charged with having caused the

child fatality or near fatality; or

Lg{ a _county attorney certifies that a person would have
7

been charged with having caused the child fatality or near

fatalzty ‘but for that person's prior death.

(c) Findings and information disclosed pursuant to this

subdivision shall consist of a written summary that includes any

of the following information the agency is able to provide:

(1) the dates, outcomes, and results of any actions taken

57
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. or-services rendered;

(2) the results of any review of the state child mortality

review panel, a local child morality review .panel, a local

community child protection team, or any public agency; and

(3) confirmation of the receipt of all reports, accepted or

not accepted, by the local welfare agency for assessment of

suspected child abuse, neglect, or maltreatment, including

confirmation that investligations were conducted, the results of

the investigations, a description of the conduct of the most

recent investigation and the services rendered, and a statement

of basis for the agency's determination.

(d) Nothing in this subdivision authorizes access to the

confidential records in the custody of a local social services

agency, or the disclosure to the public of the records. or

content of any psychiatric, psycholeogical, therapeutic

evaluations, or the disclosure of information that would reveal

the identities of persons who provided information related to

suspected abuse, neglect, or maltreatment of the chiid.

&é; Within five working days from the receipt of a request

for findings and information related to a child fatality or near

fatality, a local agencg,shall consult with the appropriate

county attorney and provide the findings and information unless

the agency has a reasonable belief that the release of the

information:

(1) is not authorized by paragraphs (a) and (b);

sz’is likely to cause mental, emotional, or physical harm

/
or danger to a minor child residing in the deceased or injured

child's household or is a child who is the sibling of the




)
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7rt§5%§egieg child abuse, neglecty o?'maltreatment, including '

8 \confirmation\that investigatiogkkwere conducted, t&e results of

9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

26
27
28
29
30
31
32
33
34
35
36

Ehe investigaiions, a descriptiok of the conduct cf the most

X;;ent investﬁgation and the serJ&ces rendered, and a statement

——

ok basis for tke agency's determin tion.

(d) Nothigg in this'subdivisiép authorizes ac&ess to the

confidential reé&rds in the custody\pf a local social services

agg&cy, or the asgclosure to the;pubkic of the recokds or

congﬁnt of any ps)chiatric. psycholo;&calLftherapeut‘c

\ ;
evaldations, or th¥ disclosure of inf;gmation that wquld reveal
\

the identities of é@rsons who provided\infozmation ré&ated to

suspegked abuse, neglect, or maltreatmekt of the chii&.

(e) Within five\working days from the receipt of E request
\

for finé@ngs and information related to ; child fatality or near

- i
fatalityx a local ageAcy shall consult wi&h the approptiate

county athrney and pr&vide the findings ;pd informatign unless

] \
the agency\has a reasoéhble bellef that thL release of %he

informatio;\ : |

\

(1) is\hot authorized by paragraphs (a) and (b): \

(2) is f&kely to caéﬁe mental, emotiona\, or physical harm

or danger to ;\minor chilg\residing in the d;¥eased or iéﬁured
child's househéld or is a sﬁild who is the sig;ing of the\\

-deceased or inj\red child; \

(3{ is likely to jeopardize the étate's ability to

progégﬁte the defendant;

-{#f is likely to jeopardize the defendant's right to a fair

triél{'

ng/is the subject of an ongoing or future criminal

jnvestigation or prosecutlion;

(9{ is not authorized by federal -law and regulations; or

/
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97{ could result in physical or emotional harm to an

in&(gzdual.

(f) B person whose request is denied may apply to the

appropriate court for an order compelling disclosure of the.

findings and information of the public agency. The application

must set forth, with reasonable particularity, factors

supporting the application. The court has jurisdiction to issue

guch orders. Actions uSaez this section must be set down for

immediate hearing,vand subsequent proceedings in those actions

must be accorded priority by the appellate courts. After the

court has reviewed the specific findings and information, in

camera, the court shall issue an order compelling disclosure

unless the court finds that one or more'of the circumstances in

paragraph (e) exists.

(f) A public agency or its employees acting in good falth

in disclosing or declining to disclose.information under this

section are immune from criminal or civil liability that might

otherwise be incurred or imposed for that action.

Sec. 33. [EFFECTIVE DATE. ]

The effective date of sections 1 to 32 shall be the day

following final enactment."

Delete the title and insert:

"A bill for an act relating to human services; providing
for child welfare reform; restricting release of certain
information; establishing citizen review panels; clarifying
jurisdiction; defining terms; imposing duties; amending
Minnesota Statutes 1996, sections 13.391; 256.01, subdivision
12, and by adding a subdivision; 257.42; 257.43; 259.24,
gubdivision 1; 259.37, subdivision 2; 260.011, subdivision 2;
260.14), by adding a subdivision; 260.172, subdivision 1;
260.191, subdivision le; 260.221; and 626.556, subdivisions 10,
10h, 1lla, and by adding a subdivision; Minnesota Statutes 1997
Supplement, sections 144.218, subdivigion 2; 245A.03,
subdivision 2; 245A.04, subdivisions 3b and 34; 257.85,
subdivision 5; 259.22, subdivision 4; 259.47, subdivision 3;
259,60, subdlvision 2: 260.012: 2AN NIS . ecnhAinicia= 0.
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§4008-A. Child abuse and neglect inyestigations; disclosure

i G may disclose information as set forth in this section regarding the

abuse or neglect of a child and the investigation of and any services related to the abuse and neglect if

_the commissioner determines that such disclosure is not contrary to the best interests of the child, the
child's siblings or other children in the household and any one of the following factors is present:

" AL The élléqed perpetrator_of the abuse or neglect has been charged with committing a
B crime related to the allegation of abuse or neglect maintained by the department;
]5C\°'>Q \&n&r
Gy & Yhone ) officlal. a district attomey or another state or local
e cuemstanmcan K¢ or official h?s ublicl disc.iosed . i g in_the perforrnancg of
official duties, the provision of child welfare services or the investigation by child welfare services
Vobs na¥in of the abuse or neglect of the child;
oY Y. F i ) . o
\ C. An individual who is the parent, custodian or guardian of the victim or 2 child victim over
S 14 vears of age has made a prior knowing, voluntary, public disclosure; or

D. __The child named in the report has died.

- 2. Information. For _the purposes of this section, the following information_may be
disclosed:

A The name and age of the abused or neglected child. If the child is under 13 vears of age,
the guardian ad litem must agree with the commissioner to release the information. _If the child is

na Y \W“\\fuk 3o

Q 5\’(1\_\\3(‘1 <y
Dear K’a\’u\\)(\/

10

PL 1997, c. 328 §1
Effective 9/19/97

A
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13_years of age of older, the guardian ad litem and the child must agree with the commissioner
to release the information;

\ The determination by the local child_protective service of the state agency that
investigated the alleged abuse or neglect and the findings of the applicable investigating agency

upon which the determination was based;

z identification of child protective or other services provided of actions, if any, taken
reqarding the child and the child’s family;

g Whether any report of abuse or neglect reqarding the child has been substantiated as
maintained by the Department

g Any actions taken by child protective services in response to reports of abuse or neglect
of the child to the department, including, but not limited to, actions taken after every report of

abuse or neglect of the child and the dates of the reporis;

¥ _Whether the child or the child's family has received care of services from the child welfare
“services prior to every report of abuse or negiect of the child; and

G. Any extraordinary or periinent information_conceming the circumstances of the abuse or
neglect of the child and the investigation of the abuse or neglect if the commissioner determines

the disclosure is consistent with the public interest.

3. Limitations. _The following limitations apply to information disclosed pursuant to this
section.

oAb L

Information released prior to the completion of the investigation of a report must be Iin{ited

. Ao a statement that a report is under investigation.

B.] If there has been a prior disclosure pursuant to paragraph A information released in 3

/Ese in which the report_has not been substantiated is limited to_the statement that_the
investigation has been completed and the report has not been substantiated. ‘

4 If the report has been substanﬁated information may be released pursuant to subsection

D. The disclosure may not identify or provide any identifying description of the source of the
report, and may not identify the name of the abused or nealected child's siblings, the parent or
other person legally responsible for the child or any other members of the child's household, other
than the subject of the report.

In determining pursuant to subsection 1 whether disciosure would be

c the child's_siblings or othe
commissioner_shall consider the privacy of the child and the child's family and the effects that disclasure
may have o0 afforts to reunite and provide services to the family.

Considerations.

Other releases and disclosure. Except as it applies directiy to the cause of the abuse
ild. nothing in this section authorizes the release or_disclosure of lhe' substance or
al. psychiatric therapeutic, clinical or medical reports. evaluations_or_similar

content of any psycholegic y \
materials or information pertaining to the child or the child's family.

11
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STATE OF WISCONSIN

Department of Health and Family Services
Office of the Secretary

DATE: | /l 2—%—;)

MMM
LRB |

FROM: KEVIN LEWIS
LEGISLATIVE LIAISON

' /ﬁ IN RESPONSE TO YOUR REQUEST

O FOR YOUR INFORMATION

Godn, Jr-a80iy

#W"‘“‘w Plaae. 4
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2

to amend48.981 (3) () X, 48.981 (7) (o) and 48.981 (7) (d); ayid o create

48.981 (3) (e), 48.981 (7) (a) 18. d 48.981 (7)\(dm) of the statuterelating to:

appeals of substantiated child ab ’e or negldct findings, public disclosure of

cec ¥aun
Cl%ld abuse and neglect 1nformat10n and access to child abjise and neglect

3
@ information by a MMM?M citizep review pane
y DV :

no-reparts—of

()f \n "\ Ve \aee w»mk\;, Yne )
na. ys1s y the Leg1sla tive Refer prce Bureau

J of human services or soc1a1 services (county depaljt_ ent.f-bu-tr‘m-eeme—ease
_ department of health and family services (DHFS) orfa child welfare agenc ust
determine, w1th1n 60 days after receipt of suslya repo g whether abuse or neglect has

negl Cl St v-!:_' yawe OFrdaRce- A1t FPTro YIVINS eStEaD arey,
h !—:@" P ‘\\( O\i\w.f Cwine :\\" ‘D\\(’l’ o & c\t\C\é WL\@ (A’ ‘\6\‘)
Under current law, ashagency that is respon515 e for investigating reports of

suspected or threatened child abuse or neglectfmast keep its records conf1dent1al and
may chsclose those records only under certain exceptmns
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BILL (o ™ wX drargn e drg e Trarl | GMM:jlg&kmg:jf
Y X enX¥ Xne s M § JKaren
\_Covre o em,w\,’) ST
W\w) Under current federal law, each state that\receives a gra

citizen review panel established by DHEFS or a county
department to have access to the otherw1se confldentlal ch11d abuse and neglect

For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows: .

1 SECTiON . 4879812 f-of-the-statutes-is-amended 10 read:
2 48.981 (3) (c) 4. The county department or, in a county having a population’f
3 500,000 or more, the department or a licensed child welfare agency undegeontract
4 with the department shall determine, within 60 days after receipt of a report,
5 whether abus®eg neglect has occurred or is likely to occur. The determination shall
6 be based on a preponterance of the evidence produced Jy the investigation. A
7 determination that abuse or neglect has occurred maysiot be based solely on the fact
8 that the child’s parent, guardian or legal ustodi in good faith selects and relies on
9 drayer or other religious means for treatmenitsf disease or for remedial care of the
10 child. In making a determination that’emotional damage has occurred, the county
11 dkpartment or, in a county haviag a population of 500,000 0rgnore, the department
12 ot a licensed child welfarga
13 rg
14

15
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in writing. atthe time that the person is notified of the determination. of the pe rson'd

right to appeal under pat™e) and of the method by which the person mady appeal. This

subdivision does not prohibit a codxt from ordering medicatservices for the child if
the child’s health requires it.
SECTION 2. 48.981 (3) (e) of the statufes is cheated to read:

48.981 (3) (e) Appeal of detefmination. If a detePmyination under par. (c) 4

contains a finding that a spécific person has abused or neglecteda child, that person{

may appeal that V-e-; n-accordance with procedures—established—by—the
department.. ‘ v

{5q. .

SECTION 3. 48|i 81 (7) (a) of the statutes is created to read:

48.981 (7) (a) T& A child-abtrseandmeglest citizen review panel establishe &k

the department or a county department ifthepaneldetermines-that aecesso the
of i i eC i S €
carsy-QuiAtS Tunetians.

SECTION 4. 48.981 (7) (cm) of the statutes is amended to read:

48.981 (7) (cm) An Notwithstanding par. (a). an agency may disclose
information from its records for use in proceedings under s. 48.25 (6), 813.122 or
813.125.

SECTION 5. 48.981 (7) (d) of the statutes is amended to read:

48.981 (7) (d) The Notwithstanding par. (a). the department may have access

to any report or record maintained by an agency under this section.

ON 6. 48798 d of-the-sta es1s eated-toTead.

48.981 (7) (dm)-Netwithstanding par. (a), anagency may, subject to standards

information from the agen
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1 ed in serious or critical condition, as certified by a physician, asar of abyge

ould identify a reporter. Any perSon who receives afy~information under th

aragraph may disclose that information to anyone.

(END)
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an appeal of such a determination made by a county department may be made
under the municipal administrative procedure law or, if the county of the county
department has elected not to be governed by that law, under a county ordinance that
provides a procedure for an appeal of such a determinatior and an appeal of such a
determination made by DHFS may be made under the state administrative
procedure and review law. Current law does not provide a procedure for appealing
such a determination by a child welfare agency.

This bill requires DHFS to establish procedures for conducting an appeal of a
determination that a specific person has abused or neglected a child and to include
in those procedures a procedure permitting such an appeal to be held in abeyance
pending \/he outcome of any criminal or child in need of protection or services
(CHIPS) proceeding based on the alleged abuse or neglect or any investigation that
may lead to the filing of a criminal complaint or a CHIPS petition based on the
alleged abuse or neglect. Under the bill, if a county department, DHFS or a child
welfare agency determines that a specific person has abused or neglected a child, the
county department, DHFS or child welfare agency must notify the person of the
determination, the person’s right to appeal the determination and the procedure by
which the person may appeal the determination, and the person may appeal the
determination in accordance with the procedures established by DHFSM

(END OF INSERT)

(INSERT A-2)

Q\ This bill requires an agency‘ﬁ) disclose to any member of the general public, on
request, a written summiary of certain information relating to any child who has died
or been placed in seriouslor critical condition as a result of suspected abuse eor neglect
that has been reported\to the agency (child fatality or near fatality)'if certain
circumstances apply and|certain other circumstances do not apply.

Specifically, an agenicy must disclose all of the information specified in the next
"I;aragraph if a person has{been charged with a crime for causing the death or serious
or critical condition of the¢ child as a result of #§/suspected abuse or neglect or if a
person who is deceased would have been so charged, but for the fact that the person
is deceased; if a judge, district attorney, law enforcement officer or agency or any
other officer or agency whose official duties include the investigation or prosecution
of crime has previously disclosed to the pubhc that the suspected abuse or neglect has

been investigated or that child welfare services have been provided to the child or the
71 _child’s family; or if a parent, guardian or legal custodian of the child or the child, if

14 years of age or overjhas previously disclosed or authorized the disclosure of the
Thformation)unlews fheagency determines that disclosure of the informatioi woul
be contrary to\the best interests of the child, the child’s siblings or any other child
residing in thg same dwelling as the child who is the subject of the reportﬁr\tﬂg?

disclosure ofAhe information is likely to cause mental, emotional or physical harm

& v cpee uﬁ&v
. d\m&ﬁéﬂuh&ch rmm

LS anu of Y2 4«’0(!0«»0“\1 accurnstances applys
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or danger to the child, the

dwelling as the child who is

attorney determines that digclosure of the information would jeopardize any ongoing

or future criminal investigation or prosecution or would jeopardize a defendant’s

Tight to a fair trial; discloshire of the information is not authorized by federal law or

ion; or)the investigation of the abuse or neglect report has not been completed,

in which case the agency/may only disclose that the report is under investigation.

The information that must be disclosed on request in cases of a%hild fatality or
near fatality is as follows:

1. The name and hge of the child, but only if that information has previously
been disclosed to the puyblic.

2. A description of any investigation made, services offered or provided and any
other action taken by the agency with respect to the child and the child’s family in
response to the report), and a statement of the determination of the agency as to
whether abuse or neglect occurred and the basis for that determination.

3. Whether any previous report of suspected or threatened abuse or neglect of
the child has been made to the agency, the date of the previous report, whether a
determination was made in response to the previous report that abuse or neglect had
occurred or was likely to occur and whether any services were offered or provided to
the child or the child’s family or any other action taken by the agency in response to
the previous report. ‘

4. Whether the child or the child’s family has received any child welfare prior
to the report of the suspected abuse or neglect that caused the child fatality or near
fatality or prior to any prevmus report of suspected or threatened abuse or neglect

5. The results of any review conducted relating to the child fatality oar near
fatality. Normation) ? 5

The bill prohibits certainffromidisclosed to the general public on request in
cases of a child fatality or near fatality. Information that may not be disclosed is as
follows:

1. Any reports of suspected or threatened chlld abuse or neglect made to the
agency, any child abuse or neglect records maintained by the agency and the contents
of those reports and records.

2. Any information that would reveal the identity of the child who is the subject
of the report, the child’s siblings, the child’s parent, guardian or legal custodian or
any other person residing in the same dwelling as the child, unless that information
has previously been disclosed to the public, and any information that would reveal
the identity of the person who reports the suspected abuse or neglect or any other
person who provides information relating to the suspected abuse or neglect.

3. Any confidential medical, psychological or psychiatric information or other,
similar sensitive personal information of the child or any member of the child’s

family. -

(END OF INSERT)

(INSERT 3-9)
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SECTION 1. 48.981 (3) (¢) 5m\./of the statutes is created to read:

48981 (3) (c) 5m. If the‘gounty department or, in a county having a population
of 500,000 or more, the department or a licensed child welfare agency under contract
with the department determines under subd. 4%hat a specific person has abused or
neglected a child, the county department, department or licensed child welfare
agency, within 15 days after the date of the determination, shall notify the person in
writing of the determination, the person’s right to appeal the determination and the
procedure by which the person may appeal the determination, and the persori may
appeal the determination in accordance with the procedures established by the
department under this subdivision. The department shall establish procedures for
conducting an appeal under this subdivision. Those procedures shall include a
procedure permitting an appeal under this subdivision to be held in abeyance
pending the outcome of any criminal proceedings or any proceedings under s.é8.13
based on the alleged abuse or neglect or the outcome of any investigation that may
" lead to the filing of a criminal complaint or a petition under s. 48.13 based on the
alleged abuse or neglect. Those procedures need not be promulgated as rules.

SECTION 2. 48.981 (3) (cm)%i' the statutes is amended to read:

48.981 (3) (cm) C’ontract with licensed child welfare agencies. A county
department may contract with a licensed child welfare agency to fulfill the county
department’s duties specified under par. (c) 1., 2. b,, 2_mi‘{ 5., 6.,6m. and 8. The
department may contract with a licensed child welfare agency to fulfill the
department’s duties specified under par. (¢) 1.,2. a.,,2m. b, 3., 4., 5,, 5&:’6., 6m., 7.,

8. and 9. in a county having a population of 500,000 or more. The confidentiality

X
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provisions specified in sub. (7) shall apply to any licensed child welfare agency with

which a county department or the department contracts.

History: Sup. Ct. Order, 59 Wis. 2d R1, R3 (1973); 1977 c. 355; 1977 ¢. 447 5. 210; 1979 c. 300; 1983 a. 172, 190, 299, 538; 1985 a. 29 ss. 917 to 930m, 3200 (56); 1985
a. 176, 234; 1987 a, 27, 186, 209; 1987 a, 332 5. 64; 1987 a. 334, 355, 399, 403; 1989 a. 31, 41, 102, 316, 359; 1991 a. 160, 263; 1993 a. 16, 105, 218, 227, 230, 246, 272, 318,
305, 443, 446, 491; 1995 a. 275, 289, 369, 456; 1997 a. 27, 114, 292, 293: 5. 13.93 (2) (¢).

(END OF INSERT)
3-q

(INSERT 3-18)

SecTION 3. 48.981 (7) (cr) of the statutes is created to read:

48.981 (7) (cr) 1. Notwithstanding par. (a) \a(nd subject to subds. 3. and 4{upon
the request of any member of the general public, an agency shall disclose, within 5
working daysfthe request, a written summary of the information specified in subd.
2. relating to any child who has died or been placed in serious or critical condition,
as determined by a physician, as a result of any suspected abuse or neglect that has
been reported under this section if any of the following circumstances apply:

a. A person has been charged with a crime for causing the death or serious or
critical condition of the child as a result of the suspected abuse or neglecf{or the
district attorney indicates that a person who is deceased would have been charged
with a crime for causing the death or serious or critical condition of the child as a
result of the suspected abuse or neglect, but for the fact that the person is deceased.

b. A judge, district attorney, law enforcement officer, law enforcement agency
or any other officer or agency whose official duties include the investigation or
prosecution of crime has previously disclosed to the public, in the performance of the
official duties of the officer or agency, that the suspected abuse or neglect of the child
has been investigated under sub. (3)\/or that child welfare services have been

provided to the child or the child’s family under this chapter.

Y
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c. A parent, guardian or legal custodian of the child or the child, if 14 years of
age or over, has previously disclosed or authorized the disclosure of the information
specified in subd. 2.

2. If an agency is required to disclose information under subd. 1. relatiné‘ toa
child who has died or been placed in serious or critical condition as a result of any
suspected abuse or neglect that has been reported under this section, the agency
shall disclose all of the foll'owing information:

a. The name and age of the child, but only if that information has previously
been disclosed to the public.

b. Adescription of any investigation made, services offered or provided and any
other action taken by the agency with respect to the child and child’s family in

sret
response to the report ouspected abuse or neglect, and a statement of the
determination made by the agency under sub. (3) (c¢) 4. and the basis for that
determination.

¢. Whether any previous report of suspected or threatened abuse or neglect of
the child has been made to the agency, the date of the previous report, whether a
determination was made in response to the previous report that abuse or neglect had
occurred or was likély to occur and whether any services were offered or provided to
the child or the child’s family or any other action taken by the agency in response to
the previous report. |

d. Whether the child or the child’s family has received any services under this
chapter prior to the report of suspected abuse or neglect that caused the child’s death

or serious or critical condition or any previous report of suspected or threatened

AN\
abuse or neglecf(.\/"g/W\} g
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e. The results of any review conducted by the department, a multidisciplinary
child abuse and neglect team, a child fatality review team, a citizen review panel, a
court—appointed special advocate program or any other agency relating to the death
or serious or critical condition of the child.

3. An agency may not disclose any of the information described in subd.‘{‘Z’. if
ofe\ied
any of the followinngpb@R YR

a. The agency determines that disclosure of the information would be contrary
to the best interests of the child who is the subject of the report, the child’s siblings
or any other child residing in the same dwelling as the child who is the subject of the
report or that disclosure of the information is likely to cause mental, emotional or
physical harm or danger to the child who is the subject of the report, the child’s
siblings, any other child residing in the same dwelling as the child who is the subject
of the report or any other person.

b. The district attorney determines that disclosure of the information would
jeopardize any ongoing or future criminal investigation or prosecution or would
jeopardize a défendant’s right to a fair trial.

c. Disclosure of the information is not authorized by federal law or regulation.

d. The investigation under sub. (3)‘,:)f the report of @gﬂpected abuse or
neglect has not been completed, in which case the agency may only disclose that the

‘report is under investigation. If an agency discloses under this subd. Mg d. that

a report is under investigation and if after completing that investigation the agency

determines that the
agency may only disclose a statement that the investigation has been completed and

that the report has not been substantiated.

@ agency may not disclose any of the following:
L& ass
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a. Any reports made to, or records maintained by, arkagency under this section
or the contents of those reports or records.

b. Any information that would reveal the identity of the child who is the subject
of the report, the child’s siblings, the child’s parent, guardian or legal custodian or
any other person residing in the same dwelling as the child, unless that information
has previously been disclosed to the publi(,;, or that would reveal the identity of a
reporter or any other person who provides information relating to the suspected
abuse or neglect of the child.

c. Any confidential medical, psychological or psychiatric information or other,
similar sensitive personal information relating to the child or any member of the
child’s family.

5. Any person whose request for information under 'subd. 1. is denied may
petition the court to order the disclosure of the information specified in su{g On
receiving a petition under this subdivision, the court shall notify the agency, the
district attorney, the child and the child’s parent, guardian or legal custodian of the
petition. If any person notified objects to the disclosure, the court may hold a hearing
to take evidence and hear argument relating to the disclosure of the information.
The court shall make an in camera inspection of the information sought to be
disclosed and shall order disclosure of the information, unless the court finds that
any of the circumstances specified in subd. 3. apply.

6. Any person acting in good faith in disclosing or refusing to disclose the
information specified in subd. 2. in response to a request for that information under
subd. 1. is immune from any liability, civil or criminal, that may result by reason of
that disclosure or{mndisclosure. For purposes of any proceeding, civil or criminal,

the good faith of a person in disclosing or refusing to disclose the information

X
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specified in subd. 2. in response to a request for that information under subd. 1. shall
be presumed.

(END OF INSERT)



