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DIVISION OF CHILDREN AND FAMILY SERVICES

DATE: February 7, 2000

TO: Gordon Malaise

LRB =
FROM: Therese Durkin, OLC/DHFS (267-972/2‘)@\ (via Kevin M
Mary Dibble, DCFS (267-2073
ary ( )/‘“9

" We are proposing that the information be released to the “public”, rather than to “any
member of the general public”, because otherwise county agencies and the state agency
could be caught up in repeatedly releasing the same information any time they get a phone
call. Also, we propose removing the language referencing how quickly the information
must be disclosed, as the county agency has no timeframe for releasing information to any
of the other entities under $.48.981(7). An AG opinion states that information must be
released under s.48.981(7) upon request and as quickly as is practical. This opinion would
pertain to public disclosure as referenced in this legislation. :

f We included reference to a “suspected maltreater” in addition to a child and the child’s
family, as child abuse and neglect records pertain to persons outside of a child’s family
who abused the child, in addition to intra-family abuse.

¥ We tried for parallel language in sections pertaining to what information can be released.

/ We added language to recognize that in some cases information should not be released if an
appeal hearing is pending or a CHIPS hearing or some other civil proceeding.

/{ We wanted to assure that all records regulated under different statutes that were "
confidential continued to be confidential and made changes to achieve that. " Frawe s recerds

4{ We removed language to assure that cases under investigation, once completed, were
handled the same way as cases where the investigation was already completed.

\/)K We removed some language that could be misinterpreted to say that no information from
the county child abuse/neglect record could be released.

/6(.' We removed the section that said the results of the reviews of various teams or agencies
‘/ would be released, since 5.48.981(7) deals only with the release of the county DSS/HSD
child abuse and neglect records (and parallel BMCW records), not records originated and

controlled by other agencies.
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For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 48.981 (3) (c) 5Sm. of the statutes is created to read:

48.981 (3) (c) 5m. If the county department or, in a county having a population
of 500,000 or more, the department or a licensed child welfare agency under contract
with the department determines under subd. 4. that a specific person has abugsed or
neglected a child, the county department, department or licensed child welfare
agency, within 15 days after the date of the determination, shall notify the person in
writing of the determination, the person’s right to appeal the determination and the
procedure by which the person may appeal the determination, and the person may
appeal the determination in accordance with the procedures established by the-
department under this subdivision. The department shall establish procedures for
conducting an appeal under this subdivision. Those procedures shall include a
procedure permitting an appeal under this subdivision to be held in abeyance
pending the outcome of any criminal proceedings or any proceedings under s. 48.13
based on the alleged abuse or neglect or the outcome of any investigation that may
lead to the filing of a criminal complaint or a petition under s. 48.13 based on the
alleged abuse or neglect. Those procedures need not be promulgated as rules. |

SECTION 2. 48.981 (3) (cm) of the statutes is amended to read:

48.981 (3) (cm) Contract with licensed child welfare agencies. A county
department may contract with a licensed child welfare agency to fulfill the county
department’s duties specified under par. (c) 1.,2.b,2m.b.. 5., 6., Gm. and 8. The

department may contract with a licensed child welfare agency to fulfill the
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1 department’s duties specified under par. (c) 1., 2. a., 2m. b.. 3., 4., 5., dm., 6., 6m., 7.,

2 8. and 9. in a county having a population of 500,000 or more. The confidentiality

3 provisions specified in sub. (7) shall apply to any licensed child welfare agency with

4 which a county department or the department contracts.

5 SECTION 3. 48.981 (7) (a) 15g. of the statutes is created to read:

6 48.981 (7) (a) 15g. A citizen review panel established or designated by the

7 department or a county department. |

8 SECTION 4. 48.981 (7) (cm) of the statutes is amended to read:

9 48.981 (7) (cm) An Notwithstanding par. (a), an agency may disclose
10 information from its records for use in proceedings under s. 48.25 (6), 813.122 or
11 813.125.

12 SECTION 5. 48.981 (7) (grl of the statutes is created to read: | A _M’
13 \/ 48.981(7) )cr) 1. Notwithstanding par. (a) and subject to subds. 3. and 4., an agency

14 may disclose to the public a written summary of the information specified in

16 subd. 2. relating to any child who has died or been placed in serious or critical
17 condition, as determined by a physician, as a result of any suspected abuse or neglect
18 that has been reported under this section if any of the following circumstances apply:
19 a. A person has been charged with a crime for causing the death or serious or
20 critical condition of the child as a result of the suspected abuse or neglect, or the
21 district attorney indicates thaf a person who is deceased would have been charged
22 with a crime for causing the death or serious or critical condition of the child as a
23 result of the suspected abuse or neglect, but for the fact that the person is deceased.
24 b. A judge, district attorney, law enforcement officer, law enforcement agency

25 or any other officer or agency whose official duties include the investigation or
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prosecution of crime has previously disclosed to the public, in the performance of the
official duties of the officer or agency, that the suspected abuse or neglect of the child
has been investigated under sub. (3) or that child welfare services have been
provided to the child or the child’s family under this chapter.

¢. A parent, guardian or legal custodian of the child or the child, if 14 years of
age or over, has previously disclosed or authorized the disclosure of the information

specified in subd. 2.

2. If an agency is required to disclose information under subd. 1. relatirig to a
child who has died or been placed in serious or critical condition as a result of any

suspected abuse or neglect that has been reported under this section, the agency

a. A description of any investigation made, a statement of the determination made by
the agency under sub. (3) (¢) 4. and the basis for that determination, whether services were
offered or provided to the child, the child’s family or a suspected maltreater and any other
action taken by the agency to protect the child or any other child residing in the same
dwelling as the child in response to the report of the suspected abuse or neglect.

L/b. Whether any previous report of suspected or threatened abuse or neglect of the
child has been made to the agency, the date of the previous report and a statement of the
determination made by the agency under sub. (3) (c) 4. and the basis for that determination
and whether any services were offered or provided to the child, the child’s family or a
suspected maltreater and any other action taken by the agency to protect the child or any

other child residing in the same dwelling as the child.
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1 c )d{ Whether the child or the child’s family has received any services tiinder this
2 chapter prior to the report of suspected abuse or neglect that caused the child’s death
3 or serious or critical condition or any previous report of suspected or threatened
4 abuse or neglect. |
5
6
7
8
9 3. An agency may not disclose any of the information described in subd. 2. if

10 any of the following applies:

11 a. The agency determines that disclosure of the information would be c%tr% “
12 to the best interests of the child who is the subject of the report; . tk:;_ghild’.s Siblings 5
13 or any other child residing in the same dwelling as the child who is the subject of the
14 report or that disclosure of the information is likely to cause mental, emotional or
15 physical harm or danger to the child who is the subject of the report, the child’s
16 siblings, any other child residing in the same dwelling as the child who is the subject
17 of the report or any other person.
18 b. The district attorney determines that disclosure of the information would
19 jeopardize any ongoing or future criminal investigation or prosecution or would
20 jeopardize a defendant’s right to a fair trial. Ve -
NEW :
21 A Disclosure of the information would jeopardize any civil investigatio'n or

22 proceeding or would jeopardize the fairness of a proceeding.
23 z/;zl/ Disclosure of the information is not authorized by state or federal law or

24  regulation.

Cad }q\_}/‘cﬁ r«rw\\rnn,\.:.a.o o - ‘ 9
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/ The investigation under sub. (3) of the report of the suspected abuse or neglect has
not been completed, in which case the agency may only disclose that the report is under

investigation.

/{ The information would reveal the identity of the child who is the subject of the
report, the child’s siblings, the child’s parent, guardian or legal custodian or any other person

residing in the same dwelling as the child, and that information has not previously been

disclosed to the public.
/é The information would reveal the identity of a reporter or any other person who

provides information relating to the suspected abuse or neglect of the child.

5. A#’ person whose request for information under subd. 1. is denied may
petition the court to order the disclosure of the information specified in subd. 2. On
receiving a petition under this subdivision, the court shall notify the agency, the
district attorney, the child and the child's parent, guardian or legal custodian of the
petition. If any person notified objects to the disclosure, the court may hold a hearing
to take evidence and hear argument relating to the disclosure of the information.
The court shall make an in camera inspection of the information sought to be
disclosed and shall order disclosure of the information, unless the court finds that

any of the circumstances specitied in subd. 3. apply.
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6. Any person acting in good faith in disclosing or refusing to disclose the
information specified in subd. 2. in response to a request for that information under
subd. 1. is immune from any liability, civil or criminal, that may result by reason of
that disclosure or nondisclosure. For purposes of any proceeding, civil or criminal,
the good faith of a person in disclosing or refusing to disclose the information
specified in subd. 2. in response to a request for that information under subd. 1. shail

be presumed.

SEcTION 6. 48.981 (7) (d) of the statutes is amended to read:

48.981 (7) (d) The Notwithstanding par. (a). the department may have access
to any report or record maintained by an agency under this section. '

(END)
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&@ SUBSTITUTE AMENDMENT
TO 1999 SB @ (LRB- 989l /2)

AN ACT. . . [generate catalog] to repeal . . . ; to renumber . . . ; to consolidate and
renumber . . . ; to renumber and amend . . . ; to consolidate, renumber and

amend ... toamend . .. ;torepeal andrecreate. . .;and tocreate. .. of the

statutes; relating to: e e

-------------------------------------------------------------------------
-------------------------------------------------------------------------
--------------------------------------------------------------------------

-------------------------------------------------------------------------

[NOTE: See section 4.02 (2) (br), Drafting Manual, for specific order of

standard phrases.]

The people of the state of Wisconsin, represented in senate and assem-
bly, do enact as follows:

SECTION #.

frev: 6/2/98 1999DF03(fm)]
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AN ACTto amend 48.981(3) (cm), 48.981 (7) (cm) and 48.981 (7) (d); and Zo create
48.981 (3) (c) 5m., 48.981(7) (a) 15g. and 48.981 (7) (cr) of the statutes; relating
to: appeals of substantiated child abuse or neglect findings, public disclosure
of certain child abuse and neglect information when there is a child fatality or
near fatality and access to child abuse and neglect information by a citizen
review panel established or designated by the department of health and family

services or a county department of human services or social services.

Analysis by the Legislative Reference Burea
Under curee i

has occurred or is likely to occur.
made by a county department may be
re law or, if the county of the
that law, under a county
»determination, and an
under the state
a procedure

abuse or neglect whether abuse or
Currently, an appeal of such a determj
made under the municipal admipistrative proced
county department has elected not to be governed ™
ordinance that provides gyfocedure for an appeal of such
appeal of such a dgtefmination made by DHFS may be mate
administrative ppefedure and review law. Current law does not provide
for appealing sfich a determination by a child welfare agency.
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This bill requires DHFS to establish procedures for conducting an appeagtof a
deteXmination that a specific person has abused or neglected a child and to jAclude
in those procedures a procedure permitting such an appeal to be held in gbeyance
pending the outcome of any criminal or child in need of protection ¢r services
(CHIPS) preceeding based on the alleged abuse or neglect or any invesfigation that
may lead to the filing of a criminal complaint or a CHIPS petitiorybased on the
alleged abuse Ox neglect. Under the bill, if a county department, BHFS or a child
welfare agency determines that a specific person has abused or neglected a child, the
county departmenty DHFS or child welfare agency must notify the person of the
determination, the p&gson’s right to appeal the determination/And the procedure by
which the person may\appeal the determination, and the gerson may appeal the
determination in accordagce with the procedures establisded by DHEFS

Under current law, a dpunty department, DHFS or & child-welfare agency that

is responsible for investigating reports of suspected-of threatened child abuse or
neglect (agency) must keep its\records confidentjel agld may disclose those records
only under certain exceptions. This bill requireqan agency to disclose to anyrmember
of’ a\written summayy of certain information relating
to any child who has died or been phaced in serighs or critical condition as a result
of suspected abuse or neglect that has\been rep6rted to the agency (child fatality or
near fatality) if certain circumstances apply ghd certain other circumstances do not
apply.
Specifically, an agency @isclos /AN of the information specified i the next
paragraph if a person has been charged with acrime for causing the death or serious
or critical condition of a child as a resylt of suspected abuse or neglect or if a person
who is deceased would have been 6 charged, byt for the fact that the person is
deceased; if a judge, district attorngy, law enforcement officer or agency or any other
officer or agency whose official duties include the Igvestigation or prosecution of
crime has previously disclosed #o the public that the sigpected abuse or neglect has
been investigated or that childwelfare services have beenprovided to the child or the
child’s family; or if a parenj guardian or legal custodian &f the child or the child, if
14 years of age or over, has previously disclosed or authori2ed the disclosure of the
information. An agency may not disclose such information if any of the following
circumstances apply;/1) the agency determines that disclosure of the information
would be contrary 36 the best interests of the child, the child’s siklings or any other
child residing in the same dwelling as the child who is the subjed{ of the report of
suspected abus€ or neglect or that disclosure of the information i likely to cause
mental, emotidnal or physical harm or danger to the child, the child’ssiblings, any
other child yésiding in the same dwelling as the child who is the subject §f the report
or any otfer person; 2) the district attorney determines that disclosyre of the
informafion would jeopardize any ongoing or future criminal investigation or
prosecfition or would jeopardize a defendant’s right to a fair trial; 3ydisclosurg of the
infopfnation is not authorized byffederal law or regulation; en4jthe investigation of
th¢’abuse or neglect report has not been completed, in which dase the agency may
ohly disclose that the report is under investigationy

&)




——

O «\g./\s\%
- 3._/1# LRB-2801/2

GMM;jlg;jf

1999 — 2000 Legislature
"ASSEMBLY BILL

®

The information\that be discldsed ormrxequest imcasesof achild-fatality or
ear fatallty is as follows:

P

closed to the pubhc
2=A description of any investigation made, services offere

3. Whether agy
the child has beg e
determinatjerf was mae in response to the previous rep6rt thatakhy

occurredor was likely to\poccur and whether any serviges were offered

he child or'the child’sfan¥Jy or any other action takégn by the agency ifrrespes

Whether the child or the child’s family hag received any child welfarefprioj

) the report of the suspected abyse or neglect that caused the child fatality or nea
fatality or prlor to any prev1ous raport of suspey d or threatened abuse or neglec

010 the-ehild _fatality orneat

The bill prohibits certain informat
st in cases of a child fatality or &

pom being disclosed to the geperal publit
ar fatality. Information thdt may not b

and must ens
recbrds are mAde available to those panels. This bill permits a citizen revie

esthblished fr designated by DHFS or a county department to have access ty the
otherwise fonfidential child abuse and-meglect reports and recor:

A‘@
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The people of the state of Wzsconstn, represented in senate and assembly, do
enact as follows:

SECTION 1. 48.981 (3) (c) 5m. of the statutes is created to read:

48.981 (3) (c) 5m. Ifthe county department or, in a county having a population
of 500,000 or more, the department or a licensed child welfare agency under contract
with the department determines under subd. 4. that a specific person has abused or
neglected a child, the county department, department or licensed child welfare
agency, within 15 days after the date of the determination, shall notify the person in
writing of the determination, the person’s right to appeal the determination and the
procedure by which the person may appeal the determination, and the person may
appeal the determination in accordance with the procedures established by the
department under this subdivision. The depértment shall establish procedures for
conducting an appeal under this subdivision. Those procedures shall include a
procedure permitting an appeal under this subdivision to be held in abeyance
pending the outcome of any criminal proceedings or any proceedings under s. 48.13
based on the alleged abuse or neglect or the outcome of any investigation that may
lead to the filing of a criminal complaint or a petition under s. 48.13 based on the
alleged abuse or neglect. Those procedures need not be promulgated as rules.

SECTION 2. 48.981 (3) (cm) of the statutes is amended to read:

48.981 (8) (cm) Contract with licensed child welfare agencies. A county
department may contract with a licensed child welfare agency to fulfill the county
department’s duties specified under par. (c) 1.,2. b, 2m. b., 5., 6., 6m. and 8. The

department may contract with a licensed child welfare agency to fulfill the
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department’s duties specified under par. (c) 1., 2. a.,2m. b., 3., 4., 5., 5m., 6., 6m., 7.,
8. and 9. in a county having a population of 500,000 or more. The conficientiality
provisions specified in sub. (7) shall apply to any licensed child welfare agency with
which a county department or the department contracts.

SECTION 3. 48.981 (7) (a) 15g; of the statutes is created to read:

48.981 (7) ‘(a) 15g. A citizen review panel established or designated by the
department or a county department.

SECTION 4. 48.981 (7) (cm) of the statutes is amended to read:

48.981 (7) (cm) An Notwithstanding par. (a), an agency may disclose

information from its records for use in proceedings ﬁnder s. 48.25 (6), 813.122 or

813.125. (fo e guasel pklic

—woTking-days-aftertherequest,)a written summary of the information specified in

subd. 2. relating to any child who has died or been placed in serious or critical
condition, as determined by a physician, as a result of any suspected abuse or neglect
that has been reported under this section if any of the following circumstances apply:

a. A person has been charged with a crime for causing the death or serious or
critical condition of the child as a result of the suspected abuse or neglect, or the
district attorney indicates that a person who is deceased would have been charged
with a crime for causing the deéth or serious or critical condition of the child as a
result of the suspected abuse or neglect, but for the fact that the person is deceased.

b. A judge, district attorney, law enforcement officer, law enforcement agency

or any other officer or agency whose official duties include the investigation or
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prosecution of crime has previously disclosed fo the public, in the performance of the
official duties of the officer or agency, that the suspected abuse or neglect of the child
has been investigated under sub. (3) or that child welfare services have been
provided to the child or the child’s family under this chapter.

c. A parent, guardian or legal custodian of the child or the child, if 14 years of

age or over, has previously disclosed or authorized the disclosure of the information

specified in subd. 2. - ke
2. If an agency is required to disclose information under subd. 1. relating to a

child who has died or been placed in serious or critical condition as a result of any

1 suspected abuse or neglect that has been reported under this section, the agency
< Qrw ‘\X& feceo (_%D \/
Q@ disclose all of the following informatiorg:‘aL\ -

12
13
14
15
16
17
18
19

20

21

agency under sub. (3) (c) 4. and the basis for that

fletermination made by t
\ﬂetermination.
c. Whether any previous report of supgected or threatened abuse or neglect pf

the previous report, whetherja

he child has been made to the agepcy, the date

etermination was made in regponse to the previous repo: at abuse or neglecth
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d& Whether the child or the child’s family has received any services under this

or serious or critical condition or any previous report of suspected or threatened

abuse or neglect.

D
2 chapter prior to the report of suspected abuse or neglect that caused the child’s death
3
4
5
6 Feview team, a citizen review panel, a
7

ppointed special advocate program or anyvtheragency relating to the death

oy PR R .21
t1OIT U1 LILCTCITIIGS

9 3. An agency may not disclose any of the information described in subd. 2. if
10 any of the following applies: ’
11 a. The agency determines that disclosure of the information would be contrary
12 to the best interests of the child who is the subject of the report, the child’s siblings
13 or any other child residing in the same dvifelling as the child who is the subject of the
14 report or that disclosure of the information is likely to cause mental, emotional or
15 physical harm or danger to the child who is the subject‘ of the report, the child’s
16 siblings, any other child residing in the same dwelling as the child who is the subject
17 of the report or any other person.

\/ 18 b. The district attorney determines that disclosure of the information would

19 jeopardize any ongoing or future criminal investigation or prosecution or would

2-29\ 20 jeopardize a defendant’s right to a fair trial. b, Raw of Tuk oc

@ @% Disclosure of the information is not authorized by{federal law or regulation.
2) The investigation under sub. (3) of the report of the suspected abuse or

23 neglect has not been completed, in which case the agency may only disclose that the

24

25
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determme at-thereport-hasnoet-beensubstantis eehtae-agency ay-ontydiscikose

a statement that the investigation has been completed and that the repogt’has no
been“substantiated.

4. InNdisclosing information under subd. 2., an agency maynot disclose any o
the following:

a. Any reports madeg to, or records maintained by, the agency under this section

or the contents of those repox{s or records.

b. Any information that wouldreveal th&identity of the child who is the subject

of the report, the child’s siblings, the chf{d’s parent, guardian or legal custodian or

any other person residing in the sg#fie dwellingas the child, unless that information
has previously been disclosed’to the public, or that\gould reveal the identity of a

reporter or any other person who provides information relating to the suspected

abuse or neglect ofthe child.

c. Any ednfidential medical, psychological or psychiatric informatiaq or other,

similap/ensitive personal information relatine-te-the-ehild-erany member of the-

\ o
1) ’ ] " \ ) . - M fpdr ‘m f’l"\'*“"'

a 3 PLi X e e N . ' ﬂ' !
“ﬂf}‘ g?’ﬁf-.}“.l vheoss reguest o Freaattornr-urrder-subd: 18 denleay
W, , ‘ N

petition the court to order the disclosure of information spe
receiving a petition under this subdivision, the court shall notify the agency, the
district attorney, the child and the child’s parent, guardian or legal custodian of the
petition. Ifany person notified objects to the disclosure, the court may hold a hearing
to take evidence and hear argument relating to the disclosure of the information.
The court shall make an in camera inspection of the information sought to be
disclosed and shall order disclosurekof the information, unless the court finds that

o v
any of the circumstances specified in subd. 3. apply.
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@ Any person acting in good faith in disclosing or refusing to disclose the
information specified in subd. 2. irrespense-to-s-request forthat-information wiler

is immune from any liability, civil or criminal, that may result by reason of

that disclosure or nondisclosure. For purposes of any proceeding, civil or criminal,

the good faith of a person in disclosing or refusing to disclose the information

specified in subd. 2. inrespense
be presumed.
SECTION 6. 48.981 (7) (d) of the statutes is amended to read:
48.981 (7) (d) The Notwithstanding par. (a), the department may have access
to any report or record maintained by an agency under this section.

(END)

\,
bﬂégc \(\I\Q_ Q\(r\u\‘hé.\fox\(oa 488 < -Kred

W %c\;g.-\.



1

1999-2000 DRAFTING INSERT LRBs0297/1
FROM THE GMM...........
LEGISLATIVE REFERENCE BUREAU

(INSERT 6-24)

a. A description of any investigation made by the agency in response to the
report of the suspected abuse or neglect, a statement of the determination made by
the agency under sub. (3) (c) 4. with respect to the report and the basis for that
detérmination, a statement of whether any services were offered or provided to the
child, the child’s family or the person suspected of the abuse or neglect and a
statement of whether any other action was taken by the agency to protect the child
who is the subject of the report or any other child residing in the same dwelling as
the child who is the subject of the report.

b. Whether any previous report of suspected or threatened abuse or neglect of
the child has been made to the agency and the date of the report, a statement of the
determination made by the agency under sub. (3) (c) 4. with respect to the report and
the basis for that determination, a statement of whether any services were offered
or provided to the child, the child’s family or the person suspected of the abuse or
neglect and a statement of whether any other action was taken by the agency to
protect the child who is the subject of the report or any other child residing in the
same dwelling as the child who is the subject of the report.

(END OF INSERT)

(INSERT 7-20)
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c. The agency determines that disclosure of the information would jeopardize
any ongoing or future civil investigation or proceeding or would jeopardize the

fairness of such a proceeding.

(END OF INSERT)
(INSERT 8-16)

f. Disclosure of the information would reveal the identity of the child who is the
subject of the report, the child’s siblings, the child’s parent, guardian or legal
custodian or any other person residing in the same dwelling as the child, and
information that would reveal the identity of those persons has not previously been
disclosed to the public.

g. Disclosure of the information would reveal the identity of a reporter or any
other person who provides information relating to the suspected abuse or neglect of

the child.

(END OF INSERT)



