STATE OF WISCONSIN
Senate Journal

Ninety—FourthRegularSession

10:00 A.M. THURSDAY, October 28, 1999
The Senate met. determinationsmade by health benefit plans and granting
The Senate was called to order by Senator Fred Risser ule~makingauthority
The Chair, with unanimous consent, asked thatheper By Senators Breske, Clausing, DrzewiecKpessler
entriesbe made in the journal. Schultz and Rosenzweig; cosponsored Bgpresentatives
- Underheim[F. Lasee, MusseAlbers, Ladwig and Urban.
INTRODUCTION. FIRST READING AND TO committee orHealth, Utilities, Veterans and Military
REFERENCE OF BILLS Affairs.

Readfirst time and referred:

SenateBill 266
Relatingto: changing the definition of gross receipts to
exclude insurance settlement proceeds usedpurchase a

REPORT OF COMMITTEES

Thejoint committee foreview of Administrative Rules
reports and recommends:

motorvehicle to replace a stolen motor vehicle. SenateBill 270
By Senators GrobschmidBreske, Drzewiecki, Burke Relatingto: the possession of barbed hooks while fishing.

Darling and Moore; cosponsored by Representatives Sinicki, F  Introduction.

Lasee,Brandemuehl, Richards, Mussétale, Stone, Colon, Ayes, 8 — Senators RobsorGrobschmidt, Wich and

Pettis,Albers, Miller, Sykora, fba and Hasenohrl. Darling. Representatives Grothman, Seratti, Kreuased
To committee orEconomic Development, Housing and  Black.

Government Operations. Noes,0 — None.

SenateBill 267 To committee orAgricultur e, Environmental Resources
Relating to: prohibiting certain telephone solicitations, @nd Campaign Finance Reform

requiringthe registration of telephone solicitors, requiring the Judy Robson

exerciseof rule-making authoritymaking an appropriation Senate Chairperson

andproviding a penalty The committee orEducation reports and recommends:
By Senators Clausingrpenbach, Jauch, Deckér Lasee, AXTELL, ROGER E, of Janesvilleas a member of the

RoesslerMoenand Darling; cosponsored by Representative®oard of Regents of the University of ig¢onsin System, to
Black, SchneiderLassa, Bock, a, M. LehmanKreusey  servefor the term ending May 1, 2006.
Musser,Balow; Plouf, Hasenohrl, Steinbrink and Suder Confirmation.

_ To committeeon Privacy, Electronic Commerce and Ayes, 11 - Senators Grobschmidt, Jauch, Shibilski,
Financial Institutions. Baumgart,Robson, Erpenbach, Darling, Roesskuelsman,
SenateBill 268 Lazichand Farrow

Relating to: restoration and reinstatement rights of  Noes, 0 — None.
classifiedemployes appointed tinclassified positions; leaves GRACZ,GREGOF L., of Milwaukee, as a member of the
of absence from state employment to seek partisan politic@oard of Regents of the University of i¢onsin System, to
office; compensation and employment rights adsistant servefor the term ending May 1, 2006.
district attorneys; the salary of the position ofisédnsin Confirmation
veterans museum superintendent; authority of the ' ) N
administratonof the division of merit recruitment and selection  Ayes, 9 — SenatorsGrobschmidt, Jauch, Shibilski,
in the department of employment relations to appoint locdpaumgartDarling, RoessleHuelsman, Lazich and Farrow

examinersand solicitation of recommendations fuositions Noes, 2 - Senators Robson and Erpenbach.
in the classified service of the state (suggested as remedial Richard Grobschmidt
legislationby the department of employment relations). Chairperson
By Law Revision Committee.
To committee orLabor. PETITIONS AND COMMUNICA TIONS
SenateBill 269 SenatePetition 7

Relating to: requiring insurers to establish internal A petition by 646 voting citizens of La Crosse County
grievanceprocedures, independent review of certain coveragargingthe increase of state reimbursement for home health and
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personalcare services for Wtonsins elderly anddisabled The Honorable, The Senate:

citizens. I am please to transmit to you the following reports td.889
By Senator Rude Legislatureon legislation introduced by the joint Legislative
. ' . . Council:
To committee ofHuman Services and Aging RL99-8  Legislation on Nonresident Physician
SenatePetition 8 Licensure ,
A petitionby 996 residents of the State ofdbnsin uging (1999 Assembly Bill 541)
theWisconsin State Legislature émact Compassionate Child RL99-9 Legislation on Determination of a School
CarelLegislation. Calendar

(1999 Assembly Bill 494)

By Senator Robson. o .
y sehator obson RL 99-8 Legislation on Faith-Based Approaches to

To committee otHuman Services and Aglng Crime Prevention and Justice
State of Wisconsin (1999 Assembly Bill 533)
Ethics Board | would appreciate your including this letter in the Journal for
October 26, 1999 theinformation of the membership. Additional copies of these

The Honorable. The Senate: reportsare available at the Legislative Council $tfices,

' : One East Main, Suite 401, or from our web page at
The following lobbyists have beemthorized to act on behalf www.legis.state.wi.us/Ic/jlc99recs.htm
of the oganizations set opposite their names. Sincerely,

For more detailed information about these lobbyists andANE R. HENKEL

organizationsind a complete list of ganizations and people Acting Director

authorizedo lobby the 1999 session of the legislature, visit the State of Wisconsin
EthicsBoards web site alttp://ethics.state.wi.us Legislative Audit Bureau
Mclintosh, Forbes Blood Center of Southeastern WIlInc October 21, 1999

SteinhauerMichaelJ Wisconsin Occupational Therapy  The Honorable, The Legislature:

Association _ We have completed review of the expenditures and funding
Weitzer,John Strong Capital Management, Inc. for programs of the University of Mtonsin-Madison’s
Wineke, Joseph WisconsinUnderground Contractors ~ Division of Intercollegiate Athletics, as requestadthe Joint
Association Legislative Audit Committee. From fiscal year (FY) 1994-95

Also available from the Wconsin EthicsBoard are reports through1999-2000, the Divisios'expenditures are expected to
identifying the amoungnd value of time state agencies havelncrease77.5 percent, from approximately $23.0 million to
spentto afect legislative action and reports of expenditures fo$40-8million, and its revenues are expected to increase 63.8
|Obby|ng activities filed by the cganizations that emp'oy pel’cent,from $249 million to $407 million. After deficiia

lobbyists. FY 1998-99and FY 1999-2000, the Divisiatash reserves
. areexpected to decline by approximately $1.2 million207
Sincerely, million at the end of FY 1999-2000.
ROTHJUDD Althoughthe Division has improved its financial management
Director sinceour 1989 audit, we believe its expenditure growth could
State of Wisconsin be better controlled. For example, frdRY 1994-95 through
Department of Financial Institutions FY 1999-2000, when the rate of inflation is expected to be 12

percent, expenditures for wome®’ athletic programs
October 27, 1999 (excludingthree new programs) are expected to increase 64.7
The Honorable, The Senate: percent.Expenditures for megrathletic programs are expected

Pursuantto \Wsconsin State Statutes 13.172(2) | am toincrease 36.8 percent. If the Division is unable to adequately

transmittingto you a copy of the Department of Financial SONtro! expenditure growth, it willbecome necessary to

Institutions Annual Report for 1998. This report k®ing increase revenues through measures that could include
transmittedelectronically and can also be downloaded atncreasesn t'C_ket prlcgs: . . .

www.wdfi.org. Whenevaluatingthe Divisions financial plans for the future,
the Legislature and others may wish to consider whether an

Outlinedin this years report are details of DBI'financial  5h5ropriate balance exists between the extent to which
educatiorprogram “DFI - Your Money Matters” and statistics gynenditureswill be controlled and the extent to which

showing Wisconsin's financial community is strong and reyenyeswill be increased. Furthemwe suggest that the
growing. DFI is committed to firm and fair regulation and 10 | gis|aturecarefully review support fgrograms not reflected
protectingthe consumers who use the services of our statej, the Divisions financial statements. This support includes
financialinstitutions. generapurpose revenue, support provided by the University of
I hope you will find this report useful. If I can provide any Wisconsin-Madisonand cash balances heldimercollegiate
further information concerning our financial institutioasd  accountf the University of Wsconsin Foundation.
regulation please do not hesitate to contact me. We appreciate the courtesy and cooperation extended to us by
Sincerely, Lhe sgre}f_or theic Dri]visi?n_ of Ir_lterclg)l{isgiate _Atgletics, as \(/jvelrl] as

y officials of the University of WconsinSystem and the
RICHARD L. DEAN University of Wisconsin-Madison.  The Universityof

Secretary Wisconsin-Madison’sesponse in Appendix IX.
State of Wisconsin Sincerely,
Joint Legislative Council JANICE MUELLER
October 26, 1999 State Auditor
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~ State of Wisconsin & Son, Inc. Administration
Wisconsin Women's Council 9. Scott & Faith Department of $7,112.20
October 26, 1999 Fechtmeyer Revenue
The Honorable, The Senate: 10. Walworth County Department of $76,150.00
On behalf of the Wsconsin Vdmens Council, it is my pleasure Transportation

to submit to you the Counci’1997-99 Biennial Report. The Board Finds:

Overthe past biennium, the Council has focused on projects, JulieJ. Nickel of Vupun, Visconsin claims $251.62 for
designedto: promotepublic and private initiatives that damageto hervehicle at the John Burke Correctional Center
empower Wisconsin women through education and (JBCC)where she is employed. In Novemt&©8, high winds
opportunity; provide a clearinghouse for information for plew over a handicapped parking sign, which was anchored in
Wisconsin women; and promote unique opportunities fora bucket of cement in the JBCC parking lot. The sign landed on
partnershipsand involvements to address issuepacting  the hood of the claimarg’ vehicle, causing damage. The
Wisconsinwomen. claimantstates thashe does not have insurance coverage for
If you have anyquestions about the Council or would like this damage and submits an estimate for $25f6&pairs to
additional copies ofthis report, please contact me at (608)her vehicle. While the claimarg’car was parked on JBCC

266-2219. property,the Department of Corrections believes that no state
Sincerely employenegligence led to the damage of faehicle. The day
KATIE MNUK of the incident was very windyrhe amount of cement in the

bucketwas deemed adequate for the task of keeping the sign
uprightand had been in the past. The DOC feels that this was
anunforeseen act of nature. The DOC believes that JBCC and

Executive Director

State of Wisconsin
Claims Board

October 25, 1999
The Honorable, The Senate:

Encloseds the report of the State Claims Board covering thgvasnot negligent. The Boarbncludes the claim should be
claimsheard on October 7, 1999.
The amounts recommended for payment under $5,000 ohheBoard further concludes, under authority df&007 (6m)

claimsincluded in this report have, under the provisions of sStats., paymentshould be made from the Department of
16.007 Stats., been paid directly by the Board.

The Board is preparing the bill(s) on the recommended. Madison Metro/Great Lakes Electrical of Arlington,
award(s)over $5,000, if anyand will submit such to the Joint Wisconsinclaims $56,472.83 for work allegedperformed

Finance Committee for legislative introduction.
This report is for the information of the Legislature. The Board-aboratoryof Hygiene. The claimant submitted a bid on the
would appreciate your acceptance and spreading of it upon tioject, which included Paragraph 22, which stated that
Journalto inform the members of the Legislature.

the state do not and should not act as insurers should damage
occurto an employe car while it is parked at work. The DOC
believesthat the connection with the employ®usiness is too
remoteto justify paying this claim, especially when the state

paidin theamount of $251.62 based on equitable principles.

Correctionsappropriation s20.410 (1)(a) Stats.

over and above a contract price for a project at $tate

securityequipment would be “work by the State”. On January
5, 1998, the claimant received letter from the General

Sincerely, Contractorstatingthat the security equipment in Paragraph 22
EDWARD D. MAIN would not be providedy the state. The claimant alleges that
Secretary theyinstalled a Security Access Control systanul that this

Capitol,North Hearing Room, Madisoxisconsin on October

STATE OF WISCONSIN CLAIMS BOARD
The State Claims Board conducted hearings in 8iate

7,1999, upon the following claims:

equipmentwas not provided for ithe original bid and was
thereforeover and above the contract price. Tdlaimant
requests reimbursement of these additional cosiEhe
Departmenbf Administration states that specificatisection
16722 Security Access Control of tHiad documents clearly

Claimant Agency Amount statesthat the contractor is to furnish and install the Security
1. Julie Nickel Department of $251.62 Access Control systemas part of the bid. The “security
Corrections equipment” mentioned in Paragraph 22 is not the same
2. Madison Metro Department of $56,472.83 equipmentand the DOA believes that the claimant was well
Electrical Administration awareof this. DOA points to the fact that after being awarded
3. Garver Feed Department of $19,507.11 the contract,the claimant submitted an order to Protection
& Supply Commerce Technologiesdated 9/12/97 for equipment including the
4. Robert & Department of $9 926.00 SecurityAccess Control system. Afte‘f the claimant recelyt_ad
: ' the 1/5/98 letter from stating that the “security equipment” in
D_orothy Messner Transportation Paragraph22 had beerdeleted, they submitted a revised
5. City of West Allis Department of $13,785.25 pyrchaseorder to Protection €chnologies, which did not
Transportation includethe SecurityAccess Control system. DOA points to the
6. City of West Allis  Department of $56,300.00 factthat, although this revised purchase order was received by
Transportation ProtectionTechnologies on 1/8/98, the order was backdated to
7. Nemec Department of $11,008.66 9/12/97,in an apparent attempt to pass it & the original
Barningham Foster Health and Family Services purchaserder The DOA believes that the fact that the claimant
Care orderedthe Security Access Control system immediatdtgr

In addition, the following claims were considered and decidea

without hearings:

eingawarded the bid and the fact that they submiteap
rawingsfor the Security Access Control system make it clear
thatthe claimant was aware that this equipment was included

Claimant Agency Amount aspart of the original bid. ThRBOA believes that the claimant
8. Reuben Johnson Department of $78,695.10 backdatedthe purchase order and submitted revised shop
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drawingsin an attempt to take advantage of a perceivedoy a previous settlement. The Board concludes there has been
loopholein the contract language relatedttee deletion of aninsuficient showing of negligence on the part of the state, its
Paragraph22. The Board concludes there has been anfficers,agents or employes and this claim is @ for which
insufficientshowing of negligence on the part of the stiite, thestate is legally liable nor one which the state should assume
officers,agents or employes and this claim isome for which and pay based on equitable principleSlember Albers
thestate is legally liable nor one which the state should assunassenting.

and pay based on equitable principlédember Main not 4 Robertand Dorothy Messner of Brownsville, isonsin
participating. claim $9,926.00 for damages to apple trees in their orchard

3. GarverFeed & Supply of Madison, Mtonsin claims allegedlycausedby road salt application to Hwy#9 by the
$19,507.00for interest costs allegedly incurred because of &epartmentof Transportation. The claimants state that they
delayin processing a Petroleum Environmental Cleanup Achavel36 trees with dam_age ranging from complete destruction
(PEFCA)claim by the Department of Commerce. The PEFCAO 25% loss of production, with theost severely damaged
programprovides reimbursement to certain owners of leakingré@soccurring in the rows closest to HW48. The claimants
undergroundpetroleum storagéanks for cleanup costs that SUbmit a letter from Plant Pathologist and UW Professor
they incur The claimants own a site for which thagve PatriciaMcManus, who concurs with the claimants’ assertion

submitteda number of claims to Commerce under the PEFCAhattheir damage was caused by road salt on.H\@y The
program. The claimants allegethat the Departmerst’ claimantsstate that they have lost thousands of dollars
inadequatrocessing of one of theitaims for reimbursement Productionlosses due to road salt damage since they purchased
causeddenial of aclaim for which they should have been the orchard in 1980. The Department @fansportation
reimbursedThe claimants state that a portion of the claias ~ 'ecommendsienial of this claim. The claimants have provided
not included with the claim as required under PEFCRe  IN which she concluded that tbbserved damage to the orchard
claimantsstate that there was a copytizé check in question in IS consistent with salt damage and therefore must have been
the claim prepares file and believe that if Commerce had causedy road salt. Ms. McManus reports that at the time she
simply called the person who prepared the claim, the copyisited the orchard she observed “no signs or symptoms
would have been discovereaid that portion of the claim would ndicating that insects or disease were responsible for the
have been approved. The claimants believe that it thes declineand death of trees”. However her reffaits to ofer
Department'<no call” policy caused the incorrect denialaof €videnceor samplingresults in support of this theoryhe
portion of the PEFCA claim. Because toiimants did not claimantshave submitted production atak records showing
receivethis payment, they state that they had to extend thanalleged drop in production and income, howetlery have
periodof the loan they acquired to cove cost of the cleanup Submittedno proof to show that the drop is directly auidely
prior to reimbursement by the PEFCA program. The claimantgausedy the use of roasalt on Hwy49. The DOT has a duty
claim that they have paid $16,421.ih additional interest on 0 Maintainthe roadways and remove and control ice and snow
theloan due to the delay and also claim $3,080.00 for estimaté¥ & Service to the public. The Department believes that
additional interest that will be paid untiinal payment is businesses must exercigeudent planting practices when
received.They request reimbursement of these interest costBlantingfruit trees close to a heavily traveled state highway
The Department points to the fact that the claimant has alreagpmecases, this may includee planting of a “barrier” of salt
settled litigation involving this matter and that settlement tolerantplants or bushes to stop the uncontrolled flofv
providesthat it is full and complete. The claimant filed an &irbornesalt spray from reaching the fruit trees. WherDRE
administrativeappeal when the Department denied the PEFCAecameaware of the claimants’ concerns, every attewgs
claim. The Department states that the claimants’ attorne?"aoIeto reducethe amount of salt used on Hw49 without
proposeda compromise ¢ér, which included withdrawal of CoOmpromising the safety of the motoring publicitt one

the claimants’ interest claim related to the denial. The Mile of the orchard is a businetwt requires a heavy volume
Departmentlso states that at thiene of the settlementfafr, ~ Of Semi tractor—trailer tr&it daily, emphasizing the need for
the claimants’ attorney was notified thaayment of the roadsalt as a safety factor to the pulalied an aid in maintaining
settlementvould not be made until funds were available. The2nopenroad to the business. Discontinuing road salt on.Hwy
Departmengavean estimated payment date of December 19949 is not a viable option. The DOT believes that the board
andthe settlement payment was madeDatember 28, 1998, Shouldconsider the long—term implications of paying tHam
as“a full and Comp|ete settlement of all issuassed in the andsett|ng a precedent f0r future annual C|a|mS at th|S S.|te and
appealfiled November 15, 1996.” Finallgven in the absence othersaround the state. The board recommehasthe claim

of this settlement, the Department believes it is not liable foP€ Paid in the amount of $9,926.00 based on equitable
this claim. When the claimant filed the PEFCA claim in 1995 Principles.

they supplied an invoice in the amount $21,339.53 and a 5. TheCity of West Allis, Wisconsin claims $13,785.25 for
single cancelled check in the amount of $2,246.24. Thalamageselated to an error made ByDOT employe related to
Departmenstates that PEFCA claimants frequently claim onlya road improvementproject. The project agreement split
aportion of the chayes on an individual invoice, therefore, it various costsof the project with the State and the Federal
wasnot at all unusual that the canceled check submitted did nblighway Administration (FWHA)paying 80% and the City
cover the entire invoice. The Departmenttlaim reviewer paying20%. When the right-of-way acquisition began, the
would have had no way of knowing that anotltancelled claimantunderstood that all state and federal approvals iwere
checkexisted, which was mistakenly not included in the claimplace. However the request for federal authorization of real
The Department would have had no reason to calictaen  estatefunds was inadvertently never submitted by the DOT
preparedooking for another check as the claimant believes iThe DOT employe responsible for submitting the authorization
should.Furthermore, if the Departmentade a call to every forms was apparently seriously ill at the time this oversight
claimant whose claim appeared as thoughmiight not be occurred.The claimantproceeded to acquire the necessary
completejt would cause substantial delays in the processing afght—of-wayin good faith and in full compliance of alther
PEFCA claim. The check was not included due to thestate and federal guidelines under the assumption that
claimants’ own error and the state should not be heldauthorizationswere in place. The oversight in federal
responsibldor that error or for interest costs already coveredhuthorizationwas discovered when the city attempted to seek
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reimbursemenfrom FWHA. FWHA has denied the city claimscorrectly He requests reimbursement for the following
reimbursemenbecause prior authorization was not receivecddamages:$1489.50 for property damadey foster child,
accordingto their policy The city requests reimbursementitef $7932.16 for respite care payment promised by Ashland
real estate costs related to the project, which were incurred d@ounty, $26.00 for damaged glasses, $200.00 for miléage

to DOT's error The DOT recommends payment of this claim.takefoster childto counseling, $300.00 for clothing for foster
The requiredrequest for federal authorization of real estatechild, $116.00 court cost$600.00 for telephone bills, $300.00
fundswas not submitted due to the iliness of a state employéor photocopies, and $45.00 for postagéhe Department of
who has since taken a disabilitgtirement. The error was not Healthand Family Services recommends denial of this claim.
discovereduntil years laterwhen the city attempted to seek The DHFS has reimbursed the claim&i®289.50 for property
reimbursementThis claim has been fully investigated by the damagesustained by a foster parent that is caused by a foster
DOT and negligence has been foundtbe part of a DOT child, less a $200 deductible, as provided for under the foster
employe .However it has been determined that the DOT doegarentinsurance program under 48.627 Wis. Stats. The

not have legal authority to directly reimburse the city for theséHFS alleges that none of the other damages claimed in this
costs.The Department therefore requests that the Claims Boariaim may be paid under the foster parent insurance program
reimbursethe claimant for theireal estate costs. The board because¢hey do not constitute bodily injury or property damage
recommendshatthe claim be paid in the amount of $13,785.25coveredby the foster parent insurance program as required
basedon equitable principles. s.48.627 (2m)and(2s). The DHFS believes that there is no
6. TheCity of West Allis, Wisconsin claims $56,300.00 for basisfor the Claims Board to pay these other claimed damages.
damageselated to an error made ByDOT employe related to This claim arises out of foster care services the claimant
a road improvement project in the City ofed! Allis. The providedto Ashland Countynot the state or the DHFShe
project agreement split various costs of the project with thdHFS states that although by statute the legislatuas
Stateand the Federal Highway Administration (FWHA) paying providedfor payment of certain claims of both state and county
80% and the City paying 20%. When the right—of—wayfpstgr parents, there are no other statutgryunds for state
acquisitionbegan, the claimant understood that all state antigbility for county foster parents’ claims against the caunty
federal approvals were in place. Howeyéhe requesfor Sincethe claimant provided fosteare services for the county
federal authorization of real estafends was inadvertently there was no state involvement that coulesult in state
neversubmitted by the DQTThe DOT employe responsible for negligenceand the DHFS does not believe there is an equity
submittingthe authorization forms was apparently seriously illbasisfor this claim. The Board concludes there has been an
atthe time this oversight occurred. The claimant proceeded iBsufficientshowing of negligence on the part of the stitse,
acquirethe necessary right-of-way in good faith anduith officers,agents or employes and this claim is o for which
complianceof all other state and federal guidelines under théhestate is legally liable nor one which the state should assume
assumptiorthat authorizations were in place. The oversight irandpay based on equitable principles.

federalauthorization was discovered when the city attempted. ReuberJohnson & Son, Inc., of Supetiwisconsin claims

to seek reimbursement from FWHA. FWHA has denied thes78,695.10for additional compensation allegedly due in
city _relmbursem_ent becaus_e pn@uthonzaupn was not connectionwith the Bayfield Fish Hatchery &ter Supply
received according to their policy The city requests Project. The claimant states thatstibmitted a request for a
reimbursemenbf its real estate costs related to the projectchangeorder for costs incurred in the engineering, fabrication,
which were incurred due to DO3'error The DOT andinstallation of concrete weights usedanchor the 30”
recommendpaymentof this claim. The required request for polyethylenedntake line on the project. The claimant believes
federalauthorization of real estate funds was submitted due that the weighting system for the polyethylene pipas

to theillness of a state employe, who has since taken a disabilifiicorrectly and unfairly omitted from the bid plarand
retirementThe error was not discovered until years Jatdien  specificationsand that they are due additiomampensation.

the city attempted to seek reimbursement. This claim has beerhe claimant alleges that the bid specifications providethby
fully investigated by the DOT and negligence has been founstate'sengineering firm clearljndicated that the pipe weights
onthe part of a DOT employe. Howeyitthas been determined were not mandatory materials bid items but only that they
that theDOT does not have legal authority to directly reimburseémaybe [sic] considered based on the contrastanethod of
thecity for these cost§he Department therefore requests thatplacementind installation plan.” Thelaimant further alleges
the Claims Boardeimburse the claimant for their real estatethat there was nothing in the bid documents indicating the
costs.The board recommends that the claim be paid in thgolumeand weight of water to be contained within the intake
amountof $56,300.00 based on equitable principles. pipeandthat they therefore assumed that the intake pipe would
7. NemecBarningham Foster Care of Ashlandjsébnsin  be at full volume capacity and contain Scient weight to
claims$11,008.66 for damages allegedly caused by the failureliminateany need for pipanchors and weights. The claimant
of the Department of Health and Fanfigrvices to adequately states that their detailed plan for the pipe installation contained
oversee Ashland Countys handling ofthe foster parent pipeconcrete anchors, whiekere specifically required by the
program.The claimant alleges that he filed a claim for damageproject engineer and the state following tieenmencemeruf
causedoy his foster child and that Ashland County failed toconstruction.The claimant feels that if tretate had intended
procesghe claim in a timely manndost receiptsand gave him  thatcontractors specificallinclude pipe weights and anchors
incorrect information regardingreimbursable amounts for within their bid that they should have delineated them as
clothing. The claimant also statethat Ashland County mandatorybid items in the bid documeniBhe Department of
promisedo provide respite care or payment, to pay for mileageAdministrationrecommends denial tfis claim. Polyethylene
andto pay for damage to the foster chéldjflasses but did not. was not the only acceptablgiping material allowed on the
The claimant alleges that he contacted the DHFS and askd&hyfield Fish Hatchery project. Thelaimant could have
themto step inand help resolve the dispute with Ashlandchosenfrom a numberof allowable piping materials and
Countybut that DHFS personnel repeatedly told him that theynanufacturer'ssnchoring recommendations. The DOA states
had no jurisdiction over Ashland Count¥he claimant feels thatPart 2 of Section 02660 of the Project Specifications clearly
that the state should have done something to make Ashlandquiredthat anchors, as per the manufacturerused with the
County respond to his complaints amlocess his damage
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polyethylenepipe option chosen by the claimant. The claimantL0. Walworth County Wisconsin claims $76,150.00 for
could have used other pipe materials, damageselated to an error made ByDOT employe related to

which did require pipe weights and anchors. The Diosgher & County trunk highway improvement project. The project

; ; P : split various costs of the project with the State and
pointsout that the project specification also clearly requirecf:9r€€MeENSPH Sts or't :
submittalof a detailed installation plan, including informationcﬁ]e':ederal Highway Administration (FWHA) paying 80% and

pertainingto the “sizeand location of weights’ as per the the county paying 20%. When the right—of-way acquisition

manufacturerecommendations. The pipeeights were called °€9an, the claimant understood that all state and federal
for in the manufacturés specifications for the polyethylene 2PProvalswere in place. Howevethe request fofederal
piping material the claimant chose to usghe DOA believes authorizationof real estate fundsvas inadvertently never

thatif the claimant did not want to use pipe weights and anchorgubmittedby the DOT The DOT employe responsible for
they should have chosen to use another piping material. T bmittingthe authorization forms was apparently seriously ill

Board concludes there has been an ifisignt showing of & the time this oversight occurred. The claimant proceeded to
negligenceon the partof the state, its fiters, agents or acquirethe necessary right-of-way in good faith anduh

employesandthis claim is not one for which the state is |ega"ycompllanceof all other state and federal guidelines under the

liable nor onewhich the state should assume and pay based @pSUMPptionhat authorizations were in place. The oversight in
ederal authorization was discovered when the county

equitableprinciples.Member Main not participating. attemptedio seek reimbursement from FWHA. FWHA has

9. ScottandFaith Fechtmeyer of ivd Lake, Wsconsin claim  deniedthe county reimbursement because paiathorization
$7,112.20or overpayment of income taxes. The claimants solgvasnot receivediccording to their policyThe county requests
theirhome in Jund 997. $20,950.80 of the proceeds from thereimbursementf its real estate costs related to the project,
salewas paid to the DOR to payf oinpaid tax assessments. Thewhich were incurred due to DO’ errot The DOT
claimantsstate that they were not awarfethe amount of these  recommendgaymentof this claim. The required request for
assessmentstil the time of the closing. They believe that thefederalauthorization of real estate funds weas submitted due
assessmentsvere excessive and unfairly punitive. The to theillness of a state employe, who has since taken a disability
claimantsfiled their outstanding tax returns in December 1997retirementThe error was not discovered until years Jatéren

After the sale of their home, the claimants received a $270@e county attempted teeek reimbursement. This claim has
refundcheck from the DOR. They then received three refundgeenfully investigated by the DOT amkgligence has been
checksin August 1998, each in the amount of $3,573.49. Théound on the part of a DOT employe. Howeyérhas been
claimantsstate that no explanations accompanied these checldgterminedthat theDOT does not have legal authority to
andthat they assumed this money was being refunded to thegiivectly reimburse the countipr these costs. The Department
becausehe DOR had taken out too much from the sale of theithereforerequests that the Claims Board reimburse the claimant
home.They cashedivo of the checks and then received a letteffor their real estate costs. The board recommends that the claim
from the DOR, which stated thawo of the $3,573.49 checks be paid in the amounbf $76,150.00 based on equitable
were sent in error and hatb be returned. The claimants principles.

returnedthe one uncashed check and contacted the DOR. T .

claimants state that they told the DOR that tfedtythey were the Board conc!udes. . .
owedthis money because of the excessive assessments. The 1+ The claims of the followingclaimants should be
claimantswere told that their overpayments could not be denied: _

refundedto them because they had filed the returns more than MadisonMetro/Great Lakes Electrical

2 years after the date of the assessments. The claimants request Garver Feed & Supply

thatthe third check for $3,573.49 be returned to them and also Nemec Barningham Foster Care

requestpayment of the remainder of theiverpayment in the

amount of $3,538.71. The Department of Revenue Reuben Johnson & Son, Inc.

recommendslenial of this claim. This case involves chronic Scott & Faith Fechmeyer

nonfilerswho hadfailed to file timely income tax returns for the 2. Paymentof the following amounts to the following
years1991 through 1995. The assessments pertinent to this claimantsis justified under s16.007 Stats:

claim are those for 1991 and 1992. These assesswents Julie Nickel $251.62

issuedn November 1994. In June 199 assessments were The Board ds:
paidin full from the proceeds of the sale of the claimants’ home! '€ B0ard recommends:

(The amount collected that went towards @91 and 1992 1. Paymenbf $9,926.00 to Robert and Dorothy Messner
assessmentsas $12,617.68.) The 1991 and 1992 returns were for damages to their orchard.

filed in December 1997, more than three years after the 2. Paymentof $13,785.25 to the City of &gt Allis,
assessmerttate. Sectio71.75 (5) Stats., prohibits the DOR Wisconsinfor real estate costs.

from refunding the overpayment since no claim was made 3 paymentof $56,300.00 to the City of &gt Allis
within the two—year time period. The two—year time limit did Wisconsinfor real estate costs. ’

not apply to the 1993 income tax assessment and all monies
collected on the 1993 estimate were properly applied to Payment of $76,150.00 to \&lworth County
outstandindiabilities or refunded to the claimants. In fact, the W|sco_nsmfor real esFate (_:OStS'

DOR made an immense error and refunded the claimants thr&&ted at Madison, Wisconsin this 19th day ofOctober,
checksfor $3,573.49, when onlgne check should have been 1999.

sent.The claimants have returned asfethe extra checks but Alan Lee, Chair

haverefused to return thsecond, justifying their actions to Representative of the Attorney General

reducewhat they believe is an unfair loss. The DOR is currently-\vard D. Main, Secretary

taking action to recover the money refunded in eiifeeBoard  ponresentative of the Secretary of Administration
concludeghere has beesn insuficient showing of negligence
onthe part of the state, itsfisrs, agents or employes and this Sheryl Albers .
claim is not one for whichihe state is legally liable nor one Asseémbly Finance Committee
which the state should assume and pay based on equitalilawrence A. Viley

principles. Representative of the Governor

e
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JOURNAL OF THE SENAE [October28, 1999]

EXECUTIVE COMMUNICA TIONS
State of Wisconsin
Office of the Governor
October 22, 1999
The Honorable, The Senate:

MESSAGESFROM THE ASSEMBLY
CONSIDERED

AssemblyBill 318
Relating to: the controlled substanaeethamphetamine
andproviding penalties.

By RepresentativeKreibich, Rhoades, Brandemuehl,

| am pleased to nominate and with the advice and consedtban, Suder Klusman, Freesd,adwig, Ainsworth, Nass,

of the Senate, do appoint GLEASOEDWARD J, of

Muskego,as Administratorof the Division of Emegency
Managemento servefor the term ending at the pleasure of theGronemus, Vrakas,

Governor.
Sincerely,
TOMMY G. THOMPSON
Governor
Read and referred to committee on Economic

Development,Housing and Government Operations.

REFERRALS AND RECEIPT OF
COMMITTEE REPOR TS CONCERNING
PROPOSED ADMINISTRATIVE RULES

SenateClearinghouse Rule98-172

Relatingto assignment of costs and opportunity sales.

Submitted by Public Service Commission.
Report received from Agenc@ctober 27, 1999.

Referredto committee omdealth, Utilities, Veteransand
Military Affairs, October 28, 1999.

MESSAGESFROM THE ASSEMBLY
By Charles Sanders, chief clerk.
Mr. President:

Musser,Seratti, M. Lehman, StonéJbers, Pettis, Gunderson,
Kelso, Skindrud, Kedzie, Olsen, Huebsch, Petrowski,
Kestell, Montgomery and \&td;
cosponsoredby Senators Clausing, Moen, Zien, Panzer
RoesslerDarling, Huelsman, Schultz, Rude and Fatrow

Readfirst time and referred to committee dudiciary and
Consumer Affairs..

AssemblyBill 335
Relating to: allowing municipal courts to hold refusal
hearings.

By Representatived/rakas, MontgomeryPetrowski,
StaskunasQlsen, Huber Spillner La Fave, Stone, y®a,
Cullen, Musser Rhoades, Brandemuehl, Powers, Goetsch,
Grothman,Sykora, Gunderson and Albers; cosponsored by
Senators Huelsman, Darling, RoessleiDrzewiecki and
Grobschmidt.

Readfirst time and referred to committee dudiciary and
Consumer Affairs.

AssemblyBill 391
Relatingto: disposable earning exempt from garnishment.

By RepresentativesGunderson, MusserTownsend,
Turner, Sykora, Hahn, Petrowski, Hundertmark, Spillner
GronemusKelso, Albers and Powers; cosponsored by Senator
Darling.

Readfirst time and referred to committee dudiciary and
Consumer Affairs .

I am directed to inform you that the Assembly has passed

andasks concurrence in:
AssemblyBill 318
Assembly Bill 335
Assembly Bill 391
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ADJOURNMENT

SenatorRisser with unanimous consent, asked that the
Senateadjourn until TlesdayNovember 2 at 10:00 A.M..

Adjourned.
10:01 A.M.
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