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NOTICE

This notice is to inform you that the proposed rule-making of the State Elections Board,
appearing in Clearinghouse Rule 99-150, amending EIBd 1.28(1)(intro.) and repealing
and recreating EIBd. 1.28(2)(c), is submitted to the presiding officer of each house of the
legislature. This submission includes the proposed rule, the Legislative Council’s staff’s
report and the Elections Board’s report. In addition, the Elections Board is placing in the
Wisconsin Admimistrative Register a notice that the proposed rules have been submitted
to the presiding officer of each house.

Dated December 21, 1999

STATE ELECTIONS BOARD

Ls N
A L
‘George A&. Dunst
Legal Counse]



WISCONSIN ADMINISTRATIVE CODE

STATE ELECTIONS BOARD

SECTION 1. EIBd 1.28(1){(intro.) is amended to read:

EIBd 1.28 Scope of regulated activities; election of candidates
(1) Definitions. As used in this rule section: -
SECTION 2. EIBd 1.28(2)(c) is repéa}ed and recreated to read:

(2) Individuals other than candidates and committees other
than political committees are subject to the applicable
disclosure-related and recordkeeping-related requirements of
ch.11, Stats., only when they:

(c) Make a communication containing terms such as the
following or their jfunctional equivalents,} with reference to a
clearly identified Candidate, that expressly advocates the
election or defeat of that candidate and that unambiguously
relates to the campaign of that candidate:

“Vote for."

“Elect.”

“Support.”

“Cast your ballot for.”
“Smith for Assembly.”
“Vote against.”
“Defeat.”

“Reject.”
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REPORT
OF

STATE ELECTIONS BOARD

Clearinghouse Rule 99-150
Rules Chapter EIBd. 1.28(1)(intro.) and (2)(c)
Wisconsin Administrative Code

El Bd 1 28(1)(19&0 ) and (Q)L)

. _1. Pmdmgs of fact

This amended rule interprets s5.11.013), (6), (7) and (16), Stats. The

amendment attempts to define more specifically those communications that are
considered to be express advocacy subject to regulation by ch.11 of the Wisconsin
Statutes. The rule is thought to be necessary to implement the 1976 U.S. Supreme
Court decision in Buckley v. Valeo, 424 U.S. 1, which has been reiterated in 1999
by the Wisconsin Supreme Court in Wisconsin Manufacturers & Commerce,
WMC Issues Mobilization Council, Inc., et al. v. Elections Board of the State of

Wisconsin, (227 Wis.2d 650, 597 N.W.2d 721). The rule codifies the express
-advocacy. test set forth in. those demsmns by estabhshmg a nonexcluszve list of -

" terms that have been considered by the courts to expressly advocate election or

defeat. The rule also extends express advocacy to the functional equivalents of
those terms. The term "functional equivalents” has been used to make clear that
the term "express advocacy” includes both verbal and non-verbal forms of

expression.
2. Conclusion and recommended action:

The State Elections Board unanimously concludes that ss.EIBd. 1.28(1)(intro.)
and (2)(c) should be amended. The amendment of these rules is necessary to make
clear that ch.11, of the Wisconsin Statutes applies to political speech that
expressly advocates the election or defeat of a clearly identified candidate or
expressly advocates a specific vote at a referendum. The Board recommends
promulgation of this rule.

3. Explanations of modifications to the proposed rule:

The State Elections Board makes no substantive modifications to this rule.



4. List of persons appearing at the public hearing:

No public hearing was held. The rule was submitted pursuant to the 30-day
notice procedure of 5.227.16(2)(e), Stats. No person who will be affected by the
rule filed a petition for a public hearing within the 30-day period provided by that
statute.

5. Response to Legislative Council staff report:

The State Elections Board adopts the Legislative Council’s staff’s comments and
has incorporated the suggested changes in the rule with the principal exception
that jt could not re-write the language of the proposed definition of "express
advocacy" because that language was taken directly from the U.S. Supreme
Court's language in Buckley v. Valeo.

Respectfully submitted,

December 21, 1999

STATE ELECTIONS BOARD

/ﬁﬁ%})/;&w/ |

- George-A. Dunst
“TLegal Counsel
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TWiscongin ﬁpe&ﬁet Pro Tempore

Pt

Representative Stephen J. F mgg é% g

TO: Members of the Assembiy Campaigns and Elections Committee
Rep. Scott Suder, Vice-Chair Rep. David Travis
Rep. Scott Walker Rep. David Cuillen
Rep. Phil Montgomery Rep. Mark Miller
Rep. Bonnie Ladwig Rep. Gary Sherman
FROM: Representative Stephen Freese, Chair
DATE: January 4, 2000
RE: Clearinghouse rule 99-150

On January 3, 2000, the following clearinghouse rule was referred to the

Assembly Campaigns and Elections Committee: 5 f;j
et L
Clearinghouse Rule 99-150, relating fo express advocacy. . | el

The deadline for committee action on this rule is February 2, 2000 If you would™
like o copy of the rule, please contact Terri Griffiths in my office at 264-7502. If
you are inferested in requesting a hearing and/or submlﬁ ing comments, please
do so prior 1o the deadline date.

AFtfey-AFivst Agsembly Digtrict

Office: Post Office Box 8952 « Madison, Wiscorsin 33708-8052 « {608) 266-7502 « Fax: (508) 261.9474 » Rep.Freese@legis.stare wias
Districr: 1121 Professional Drive » Dodgeville, Wisconsin 53533 » {608) 935-378¢9

Printed o recycled paper with soy-based ink,







DAVE TRAVIS | o

STATE REPRESENTATIVE

STATE CAPITOL

P.O, BOX 8953

MADISON, WISCONSIN 53708
266-3340

January 10, 2000

Rep. Steve Freese, Chair

Committee on Campaigns and Elections
115 West, State Capitol

Madison WI 53702

Dear Rep. Freese:

I am writing to request that the Assembly Committee on Campaigns
and Elections hold a hearing on the State Elections Board’s Clearinghouse
Rule 99-150, relating to express advocacy.

Thank you for your attention to this request.

DAVE TRAVIS
State Representative
81st Assembly District

Printed on recycled paper )







TO:

FROM:

DATE:

RE:

FAX MEMO
Sue Armacost, WRL
414-778-5785

Office of Rep. Steve Freese
608-266-7502 (Contact: Terri)

January 12, 2000
Clearinghouse Rule 99-150

Six total pages in facsimile






Wisconsin Democracy Campaign

16 NORTH CARROLL STREET e SUITE 420 ¢ MADISON, WI 53703 e 608-255-4260

January 25, 2000

TO: Members of the Assembly Campaigns & Elections Committee

FROM: Gail Shea, Executive Director
Wisconsin Democracy Campaign

SUBJECT:  Opposition to Assembly Clearinghouse Rule 99-150 (proposed Elections
Board rule on express advocacy) -

The Elections Board’s proposed rule does nothing to remedy the problems presented by so-
called “issue ads,” most notably the growing cancer of undisclosed money used to influence
campaigns. It is abundantly clear that it is up to the legislature to enact reforms to stop this
abuse of the political process. Without legislative action, candidates and voters wil]
increasingly become bystanders as the major special interests take over campaigns.

The proposed rule utterly fails to respond to the state Supreme Court’s open invitation to
.delineate between communications that are truly aimed at educating voters on issues and the:
blatantly political messages that plainly aim to elect or defeat specific candidates. It
institutionalizes the loophole special interest groups are using to get around Wisconsin’s
longstanding ban on the use of corporate money to influence elections.

There is no trend as hazardous to the health of our democracy as the emergence of
independent spending campaigns conducted by special interest groups and the phony “issue
ads” that have become one of their trademarks. Thanks to this fast-growing blight on our
democratic process, candidates’ messages to voters are being drown out by expensive
advertising campaigns paid for by powerful special interests. If voters must be subjected to
these poisonous attack ads, then these communications should be treated the same as all
other political ads. Sadly, the Elections Board shirked its duty to act in the public interest.

If this problem is going to be seriously addressed, the legislature is going to have to do it. We
urge you in the strongest possible terms to prevent the proposed rule’s promulgation. And we
implore you to pass reform legislation that treats issue ads as the political communications
they are.






WISCONSIN LEGISLATIVE CGUNCIL STAFF MEMORANDUM

One East Main Street, Suite 401; PO. ch 2536; Madison, WI 53701«««2536
Telephone: (608) 266-1304
Fax: (608) 266-3830
Email: leg.council@]Jegis.state. wi.us

DATE: February 15, 2000
TO: MEMBERS {)F THE ASSEMBLY COMMITTEE ON CAMPAIGNS AND
S _ELECTIONS ' _
FROM.: Shaun Haas Senzor Staff Attomey

SUBJECT:  Origin of WLCS: 0250/1, Relating to the Definition of Expressly Advocates

At the February 2, 2000 meeting of the Assembly Committee on Campaigns and Elec-
tions, the Committee briefly discussed Committee options in addressing Committee member
concerns regarding Clearinghouse Rule 99-150, relating to express advocacy. Pursuant to that
_discussion and at-the request of Committee members, I offered to prepare legislation for Com-

o : :_Imttee consideration based on the Federal Elections Commission regulation definmg cxpressly_-'

* advocating” [11 C.ER. s: 100.22], which is discussed by both the majority and minority opinions
of the State Supreme Court in State Elections Board v. Wisconsin Manufacturers and Commerce,

et al., 227 Wis. 2d 650, 597 N.W.2d 721 (1999). WILCS: 0250/1, relating to the definition of
expressly advocates, attached, responds to the Committee’s request.

SPH:rv;jal

Attachment
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Definition of Expressly Advocates

SPH:jal;ksm

AN ACT 1o create 11.07 (Tm) of the statutes; relating to: the definition of expressly

02/14/2000

advocates.

The people of the state of Wisconsin, represented in senate and assembly, do enact as

SJollows:

LEGISLATIVE COUNCIL STAFF PREFATORY NOTE: Under current law,
political committees, groups and individuals are subject to the
tegistration and reporting requxremcnts of the campa;gn finance law [ch.
11, stats)] if they make political contnbutlons or disbursements for
polztxcal purposes” in an aggregate amount in excess of $25 in a
calendar year. The key term “political purposes” is statutorily defined as
an act that is done “for the purpose of influencing the election or
nomination for election” of a candidate for state or local office. [s. 11.01
(16), stats.] The statutory definition also describes acts which are for
“political purposes” to include without limitation: “1. The making of a
communication which expressly advocates the election, defeat, recall or
retention of a clearly identified candidate or particular vote at a
referendum”. The term “clearly identified” candidate, -as used in this
defimt{on, _ 1s deﬁned ins. 11.01.- (3) _stats., 10 ‘mean: _“(a)" The
candidate’s name appears; (b) A photograph or drawing of the candidate
appears; or (¢) The identity of the candidate is apparent by unambiguous
reference”,  The term “expressly advocates”, as used in this definition,
is not defined.

This draft defines “expressly advocates” and thereby provides further
guidance to -determine which actions trigger the registration and
reporting requirement of the campaign finance law. The definition is
derived from a regulation of the federal elections commission which
defines a comparable term used to determine when federal election
regulatory requirements apply. [11 CFR s. 100.22.] The federal
elections commission definition is based on U.S. Supreme Court and
lower federal court decisions construing the meaning of express
advocacy in the context of federal election campaign finance regulation.

As defined in this draft, “expressly advocates” means the use of
language:

(a}) Which in its context can have no other reasonable meaning than to
urge election, defeat, recall or retention or the casting of a particular
vote; or

WLCS: 0250/1°
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12

02/14/2000 o R, NI ' - WLCS: 0250/1

(b) Which, when taken as a whole and with limited reference to external
events, such as the proximity of an election, could only be interpreted by
a reasonable person as containing advocacy of election, defeat, recall or
retention or the casting of a particular vote because:

1. The electoral portion of the language is unmistakable, unambiguous
and suggestive of only one meaning; and

2. Reasonable minds could not differ as to whether it encourages actions
to elect, defeat, recall or retain or to cast a particular vote, or it
encourages some other kind of action.

SECTION 1. Ii .07 (7m) of the statutes is created to read

il 0? (7m) “Expressly‘ advocates means uses -ianguage'

(a) thch in its context can have no other reasonable meaning than to urge election,
defeat, recall or retention or the casting of a particular vote; or

(b) Which, when taken as a whole and with limited reference to external events, such
as the proximity of an election, could only be interpreted by areasonable person as containing
advocazy of election, defeat rccal} or rctention or the castzng of a partn:u}ar vote because:

1. The electoral portzon of the language is unmxstakabic unambiguous and suggestive -
of only one meaning; and

2. Reasonable minds could not differ as to whether it encourages actions to elect, defeat,
recall or retain or to cast a particular vote, or it encourages some other kind of action.

(END}






Wisconsin ﬁpzaker Pro Tempore
Representative Stephen J. Freese

February 16, 2000

Hon. Robert Wirch, Chair

Senate Committee on Economic Develocpment,
Housing and Government Operations

310 South, State Capitol

Dear Sefid’ror_ Wii‘Ch,.

As chair of the Assembly Campaigns and Elections Committee | am notifying you
that the commitfee voted today to object to Clearinghouse Rule 99-150 in its
entirety. We base our objection on the following:

Pursuant to section 227.19 (4) (d) 2, 5, and 6 of Wisconsin Statutes

The Rule will now be referred to the Joint Committee for Review of Adminisirative
Rules,

Sincerely,

STEPHEN' J. FREES

Assembly Committee on Campcigns and Elections

FFifty- fFivst Assembly District
Capitol Office: PO. Box 8952 « Madison, Wisconsin 53708-8952
(608) 266-7507 » Todl-Free: (888) 534-0051  Fax: (608) 2619474 » Rep Freese@legis.stare wius
District: 310 E. North « Dodgeville, Wisconsin 53533 « (808) 9353789






RCH

EeoND DisTricT

February 17, 2000

Honorable Stephen J. Freese
Speaker Pro Tempore

State Capitol, Room 115 West
Madison, W1 53702

Dear Representative Freese:

As chairman of the Senate Committee on Economic Development, Housing and

Government Operations, I am notifying you that the committee has voted to object to
Clearinghouse Rule 99-150 in its entirety. This is done pursuant to Section 227.19 (4) (d)

6 of the Wisconsin Statutes.

The rule will now be referred to the Joint Committee for Review of Administrative Rules.

Siggerely,

Robert Wirch
State Senator
22" District

RW:bes

Email: Sen. Wirch@legis state wius ® Wehsize: wws
Heme: 3007 Springhrook Road, Pleasant Prairie, Wisconsin 53158 @ (26

&2 Printed on Recyeled Paper
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““SENATOR JUDITH B. ROBRSON

’ REPRESENTATIVE GLENN GROTHMAN

Co-Crar

P.O. Box 7882
MabisoN, WI 53707-7882
(608) 266-2253

P.O. Box Bas2
Mapison, WI 53708-8952

{608} 264-8486

JOINT COMMITTEE FOR
REVIEW OF ADMINISTRATIVE RULES

April 12, 2000

The Honorable Fred Risser The Honorable Scott Jensen

Senate President Assembly Speaker

State Capitol Building, Room 220 South State Capitol Building, Room 211 West
Madison, W1 53702 Madison, WI53702

Dear President Risser and Speaker Jensen:

The Joint Comrmnittee for the Review of Administrative Rules met in Executive Session on Ag}a’{l 1, 2000 and adopted
the following motions: . '

Emergency Rule CYRB 1 Relating to the rights of crime victims. Extension of the effective period of
this emergency rule by 60 days by the request of the Crime Victims Ri ghts
Board. Second Consideration.

Moved by Representative Grothman, seconded by Representative Black that pursuant to Section
227.24(2)(a), Stats., the Joint Cornmittee for Review of Administrative Rules extend the effective
period of emergency rule CRVB 1 by 60 days, at the request of the Crime Victims Rights Board
recommended, Ayes 9, Noes (3, Absent |
Ayes: (%) Representatives Grothman,Gunderson,
_ Seraiti, and Black; San'atoré_- Robson, Grobschmidt, Shibilski, - -
- Schultz and Welch. ' :

Noes: (0)
Absent: (1) Representative Kreuser
Emergency Rule HFS 50 Relating to: Adoption Assistance Extension of the

effective period of this emergency rule by 60 days, at the request of the
Department of Health and Family Services. First Consideration.

Moved by Representative Grothman, seconded by Senator Robson that pursuant 1o Section
227.24(2)(a), Stats., the Joint Committee for Review of Administrative Rules extend the effective
period of emergency rule HES 50 by 60 days, at the request of the Department of Health and
Family Services. recommended, Ayes 7, Noes 2, Absent 1

Aves: (7} Representatives Grothman,Gunderson,
Seratti, and Black; Senators Robson, Grobschmidt, and
Shibilski

Noes: (2} Senators Schultz and Welch.

Absent: (1) Representative Kreuser

htip:/ /www legis. state. wi.us / assembly / asm59/ news fJCRAR. htm!



CR 99-150 Relating to express advocacy. Objection recommended by the Assembly

Committee on Campaigns and Elections and the Senate Committee on Economic
Development, Housing and Government Operations.

Moved by Senator Robson, seconded by Senator Welch that pursuant to Section 227, 19¢4)(d)6, Stats,
the Joint Committee for Review of Administrative Rules concurs in the objection of the Senate
Committes on Ecenomic Development, Housing and Government Operations and the Assembly
Committee on Campaigns and Elections. Recommended, Ayes 9, Noes 0, Absent 1

¥

Ayes: (D) Representatives Grothran, Gunderson,

Seratti, and Black; Senators Robson, Grobschmidt, and Shibilski
Noes: (0

Absent: (1) Representative Kreuser

Pursuant tos. 227.24(2)(c), stats., as treated by 1997 Wisconsin Act 185, please forward a copy of this notice to the

chairperson of the standing committee in your respective house most likely to have jurisdiction over the Clearinghouse
Rule corresponding to these emergency rules.

Sincerely,

Representative Glenn Grothman
Assembly Co-Chair







" WISCONSIN LEGISLATIVE COUNCIL STAFF

RULES CLEARINGHOUSE

Ronald Sklansky Jane R. Henkel, Acting Director
Director Legisiative Council Staff

(608) 266-1946 (60B) 2661304

Richard Sweet One E. Main St., Ste. 401
Assistant Director PO, Box 2536

(608) 266-2982 Madison, WI 53701-2536 .

FAX: {608) 2663830

CLEARINGHOUSE REPORT TO AGENCY .

[THIS REPORT HAS BEEN PREPARED PURSUANT TO §. 227.15, STATS. THIS IS
A REPORT ON A RULE AS ORIGINALLY PROPOSED BY THE AGENCY; THE
REPORT MAY NOT REFLECT THE FINAL CONTENT OF THE RULE IN FINAL
DRAFT FORM AS IT WILL BE SUBMITTED TO THE LEGISLATURE. THIS
REPORT CONSTITUTES A REVIEW OF, BUT NOT APPROVAL ORDISAPPROVAL
OF, THE SUBSTANTIVE CONTENT AND TECHNICAL ACCURACY OF THE

CLEARINGHOUSE RULE 99-150
AN ORDER to amend EIBd 1.28 (2) (c), relating to express advocacy.

Submitted by ELECTIONS BOARD

10-26-99 RECEIVED BY LEGISLATIVE COUNCIL.
11-22-99 REPORT SENT TO AGENCY.

RNS:RIC:jal;rv



-+ Clearinghouse Rule No. 99-150
Form 2 - page 2

E ATI UNCIL RULI : HO PORT

This rule has been reviewed by the Rules Clearinghouse. Based on that review, comments are
reported as noted below:

1. STATUTORY AUTHORITY {s.227.15 (2} (a)]

Comment Attached YES NO |»~

2. FORM, STYLE AND PLACEMENT IN ADMINISTRATIVE CODE [s. 227.15 (2) (c)i

Comment Attached ~ YBS [ NO

3. CONFLICT WITH OR DUPLICATION OF EXISTING RULES {s. 227.15 (2) (d)]

Comment Attached YES NO |#~1]

4. ADEQUACY OF REFERENCES TO RELATED STATUTES, RULES AND FORMS
{s. 227.15 (2) (e)]

Comment Attached YES | ¥ NO l:]

5. CLARITY, GRALM"MAR;'?UNC’I’UATION AND USE OF PLAIN LANGUAGE [s.227.15 (2) (©)]

Comment Attached YES | NO

6. POTENTIAL CONFLICTS WITH, AND COMPARABILITY TO, RELATED FEDERAL
REGUILATIONS {s. 227.15 (2) (g)]

Comment Attached YES NO |1~}

7. COMPLIANCE WITH PERMIT ACTION DEADLINE REQUIREMENTS [s. 227.15 (2) (h)}

Comment Attached YES NO |~




WISCONSIN LEGISLATIVE COUNCIL STAFF

RULES CLEARINGHOUSE
Ronald Sklansky Jane R. Henkel,
Director ' Acting Direcior
(6GB) 2661946 Legisiative Council Staff
{608} 266-1304

Richard Sweet One E. Main St., Ste. 401
AssistantDirector P.O. Box 2536

- (608) 266-2982 Py

Madison, WI 53701-2336
PAX: (608) 266-3830

CLEARINGHOUSE RULE 99-150

Comments

[NOTE: Al citations to “Manual” in the comments below are to the
Administrative Rules Procedures Manual, prepared by the Revisor of
Statutes Bureau and the Legislative Council Staff, dated September
1998.]

2. Form, Style and Placement in Administrative Code

a. Only those provisions of the current administrative code actually being amended
should be replicated in the rule. Thus, s. EIBd 1.28 (1) (intro.) and (2) (intro.) should be deleted.
However, the board may wish to use this rule to correct s. EIBd 1.28 (1) (intro.) to read: “As
used in this section:”.

b. Since the bulk of s. EIBd 1.28 (2) (c) is being added, it may be preferable to simply
repeal and recreate the entire paragraph. This would remove the need for such significant
underscoring.  Also, each subdivision in par. (c) should end with a period, rather than a
semicolon.

4. Ad of References to Related Statutes, R 7L

a. The cover letter to the rule submitted to the Clearinghouse asserts that there are no
court decisions directly relating to the content or adoption of the rule. The analysis to the nile
correctly contradicts that assertion. In addition, the Wisconsin Supreme Court case referenced
can now be referred to by its reporter citations (227 Wis. 2d 650, 597 N.W.2d 721). The official
caption of that case should also be reviewed and corrected in the rule as necessary.

b. The “NOTICE OF PROPOSED RULE?” lists several statutory sections as authority
for, or as being interpreted by, the rule. It appears that only the references to ss. 5.05 (1) (f) and



-2-

227.11 (2) (a) directly relate to the contents of the rule. The other references should be reviewed
closely and changed if necessary. This same problem exists in the paragraph immediately
preceding SeECTION 1 of the rule, the introductory clause. In addition, that paragraph
misidentifies the administrative rule sections being amended in the rule. The statutory basis for
the rule, the statutes being interpreted by the rule and the administrative code provisions

modified by the rule should all be reviewed carefully so accurate information is being presented
to readers of the rule. '

5. Clarity, Qt:ammag Punctuation and Use of Plain Language

a. The rule’s analysis is largely unhelpfu! in understanding the intent and impact of the
rule. First, the analysis fails to put the rule changes in context. It does not explain why the rule
is necessary or why the current rule is insufficient. This omission seems even more egregious
when one considers that the current rule, and the statute which it interprets, also appear to be -
based on the holding of Buckley. The analysis is also silent with respect to the necessity and
effect of the extension of the express advocacy tests, which the rule asserts were set forth in the
two cases cited, to include the “functional equivalents” of the listed terms. As noted in the
comment below, the rule’s clarity with respect to the term “functional equivalents™ is less than
ideal. The analysis could go a long way in clarifying the term’s meaning. Finally, the analysis
fails to answer the question which readers of the rule will most likely want to know: How does
the rule treat the types of communications like the ones at issue in the WMC case? Is it the
board’s intent to bring those types of communications within the scope of the rule, apply a
case-by-case test or exclude them altogether? If this rule is a reaction to the WMC case, which

the contents of the analysis seem to imply, it would be helpful to clarify in plain language the
import and meaning of that reaction.

b. Although it is clear from the text of s. EIBd 1.28 (2) (c) that the identified list of
words and phrases are not intended as an exhaustive list, the rule’s clarity is considerably
lessened by the use of both phrases “such as the following™ and “or their functional equivalents.”
One might suggest that the two phrases are trying to identify the same type of terms. For
example, “Vote for Smith,” because it is one of the identified terms, would clearly fall under the
rule. Additionally, it is presumed that the slogan “Pick Smith” would also become subject to
reporting requirements because it is a term such as *vote for” and because it acts as a “functional
equivalent” to “vote for.” Thus, it appears that there would be no need for the use of both
descriptive phrases. Since it seems the phrase “such as the following” is broad enough to
include the “functional equivalents” of the terms, it could be argued that the second term is
redundant and should be deleted from the rule.

Another possibility evident from the use of both phrases, however, is that something
other than literal functional equivalents are intended to be included under the scope of the rule.
In other words, “functional equivalent” is intended to include words and phrases that, depending
on their use, serve the same function as the listed terms. Thus, the rule creates a.context-based
test in which communications will be reviewed to determine whether they contain terms that
function like the listed terms based on factors such as the way they are used, the timing of the
communications and the intended audience. Under this possible interpretation, the phrase “Let
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Smith know how you feel” run on the eve of an election could be considered a functional
equivalent of “Vote for Smith” or “Defeat Smith.”

Whatever the intent of the rule, however, the rule should be clarified so that the public,
especially members of the public who might be subject to the rule, know the intended scope of
the rule. Clarifying the rule would help to provide sufficient warning before comrnunications
are run that a context-based standard is, or is not, going to be used to determine whether the
communications are subject to regulation.

c. The phrase “and that unambiguously relates to-the campaign of that candidate” is-
somewhat confusing in light of its use as an additional criterion to determine whether or not a
communication is subject to the rule. The rule requires that the triggering terms be used with
reference to a “clearly identified candidate” and be used to “expressly advocate{] the election or
defeat of that candidate.” Could a communication expressly advocate the election or defeat of a
candidate without unambiguously relating to the campaign of that candidate while using the
triggering terms? Perhaps this is additional evidence that the rule intends to use a context-based
analysis. In any event, the rule’s clarity could be enhanced, possibly through an explanatory
note to the rule or examples of the rule’s application to various communications, by identifying
how the above phrases are intended to be interpreted in conjunction with each other.
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asgets dthelds iooonn e
-/ I general charities holding: -

:5eis worth: ‘more than
196,000 ‘and - those receiving
1,000 a year or more in'donia-
s oust file annual reports
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-« The "Bob Brown ' Charitable
Foundation has neéver regis-
tered with the attorney general,
although the ' law requires "it
‘within two months of receivin
its first donation, Gorton said,
Failure to file a required an-
nual ‘financial statement . is"a
misdemeanor punishable by a
$560 fineorup 1o six months in
jail. The law 'doesn’t spell out a

penaity for failing to register, g

Gorton said, :

* Michigan’s main charity laws
are 24 and 38 years old. Gorton
said they need to be updated.
With a staff of five to oversee
more than 7,000 Michigan
charities, her office largely re-
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she said.
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rsponserto-the-Watergate
scandal, B

paign finance 'said they aren’t
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‘dred dollars to a few thousand
dollars & vear, officials said. .

foundations. Their purposes:

they can draw from'when they

; *The donations came on the *
wasn't going to'be public infor-:

lators ‘who had: foundations.

: The oldest ones.date back al- -
: -most 25 years, to the time Mich-

“*Neverheard of it”
. Mational experts ‘on ' fam.

“T've never hieard of it," said

.Rep. laura. Baird, D-Oke- . .- "
mas, noted - that “even ¢asine -

T;owners’= who are banned

+from donating to political cam« -
paigns - canconmmibutatopoli- - -
+ - ticlans” charites and nonprofit - - -

Aagenties.

- tion gets into Jegal ways to cir-
Ceumvent the campaign finance
~1aws;" Baird said. “Even if you

~adhere to the lefter of the faw, |

think you're-defying the
dntent O IT o S e
“For:Diane Turner of Sagi-

‘naw; & single'mother of three,
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‘From page 1

‘ourt said, but it had never
.adopted standards to doso.
The court ruling was a victory
'or. the state’s largest business
-yroup, Wisconsin Manifactur-
s & Commerce, which ran
1996 express-advocacy ads that
argeted Democratic legislators
ind praised Republican candi-
* {ates. . :

© For example, WMC in fall
11996 tan an ad with this ending
. hat criticized state Sen. Chuck
Chvala (D-Madison), who was
then up 1
another right call to Chuck
| Chvala. . .."He never met a tax
- nike he didn't like.”

 Elections Board member
‘ Christine . Wiseman, a ‘Mar-
quette. University ~ law school
. srofessor, - Wednesday . pushed

“1ally adopt a rule regulating the
1ds. She and_ another board
' member, ‘Don Millis, reworked
| it-until opposition dissolved.

- or not? Are we going to go for-
ward?” Wiseman “asked. “The
© court has invited us to go forth
and make a rule” C

Board Chairman Randy Nash

for re-election: “Make -

. he eight-rmember panel to fi-

“Are we going to take the risk.

said there is a “compelling state

?:r?.b.cxmm JOURNAL SENTINEL  THURSDAY, SEFTEMBER 30, 1999 7B

_interest” in.regulating the ads.

Legislators have told the board

“to act on the issue, Nash added,

because the Legislature may not

act on major campaign-finance

reforms. :

The rule says the board can
regulate any political “commu-
nication” or the “functionadl
equivalent” - a term not even
board members could define —
of communication that “advo-

cates the election or defeat of
that candidate, and that unam-

biguously relates to the' cami-
paign of that candidate.”

Also, the tule specifically ap-.
plies to terms in ads such as

2«‘.0"0 : MOH..\\ E@m@ﬂﬂ__\\ &mﬁ.mumuo.ﬂmm#
“cast your ballot for,”  “vote
against,” “defeat” and “reject”

— words. taken almost directly -
from.a U.S. Supreme Court rul~
-ing in the 1970s that established :

the mnmnmwumm.nw right of corpora-
- tions "and: i

campaignads.. . 00
~Although ~board  ‘membeérs

- backed the new rule, some of .
them:  wondered whether it
‘would really lead to Elections

"Board regulation of the ads or
simply prompt major special-in-

terest groups.who want to elect
their ‘candidates to.adopt new
tactics. Lo

“No matter -what we do... Life spent about $200,000 on ex-

they're going:to find. a way
around it” said board member
judd Stevenson.

Although he voted for. the
rule, board member Greg: Para-
dise said: “I think it's very im-
portant that we protect the right

-of individuals and businesses to
" speak anonymously. ... T don't

blame people who want to
spend money right &
there's an election  because

" that’s when people have their

‘ears’ on,” i
WMC's chief legislative and
political strategist, Jim Buchen,

called the new rule “as good as

any” in offering advice to
groups planning to run future
express advocacy ads.. WMC
spent about $400,000 on'those
type of ads in five 1998 cam-

Cpaigns for the Legislature.:

"~ Susan . Armacost, the.- chief

other groups to run lobbyist for the state’s largest

T TN anti-aborton  group, Wisconsin
~Right to Life Inc., said she did
““not expect her group to oppose
“'the new rule. Wisconsin Right to

press advocacy ads in 1998, she
estimated. ‘

But Jay Heck, executive direc-
tor of Common Cause, criticized
the rule.

- #This doesn’t give clear direc-
tion to the Legislature,” Heck

\dvocacy/Elections Board adopts campaign ad

said. “It is not a bright-line rule
that can be clearly understood:
... It will be litigated.”

Wednesday’s vote by the
board means the rule will be
formally submitted in upcoming
weeks to the Legislature, which
could block it. -

before -
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