SUE JESKEWITZ

STATE REPRESENTATIVE

Assembly Committee on Consumer Affairs

Policies and Procedures

Meeting Days:

Room 424 North East of the capitol is the regularly assigned meeting room. Odd
Thursdays, according to the odd-even legislative calendar, is the assigned hearing day for
the Committee. The Committee will begin at 10:00 a.m. The Chair will make every
effort to start the Committee proceedings promptly at 10:00 a.m.

As a general rule, legislation before the Committee will not receive a public hearing and
executive action on the same day.

Aftendance:

According to the Assembly Rules, no distinction between an excused absence and
unexcused absence will be made in the Committee Record or the official attendance sheet
reported to the Assembly Chief Clerk. However, a distinction will be made in the
Committee files.

The roll for attendance will be held open until the adjournment of the hearings and
executive sessions. Members arriving late should confirm with the Chair or the Clerk
that their attendance has been noted. During an executive session, however, members
will not be allowed to vote on motions before the Committee once the roll is closed.
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Amendments:

All amendments shall be submitted to the Chair in writing and prepared by the LRB at
least twenty-four hours before an executive session. The Chair recognizes that meeting
this deadline is not always possible, however, the 24 hour deadline should be met
whenever possible

Public Hearings:

A five-minute limit on testimony may be imposed on speakers before the Committee.
Exceptions to this limit may be given at the Chair’s direction, especially to primary
authors and agency staff.

If the speaker before the Committee has written testimony, the speaker should summarize
the written testimony and make available any written comments so copies can be
distributed to Committee members.

I welcome any and all input from committee members. Please feel free to contact me at
the office (608) 266-3796 or at home (414) 251-9595 with any questions or concerns you
may have at. Ilook forward to working with you.



SUE JESKEWITZ

STATE REPRESENTATIVE

To:  Members, Assembly Committee on Consumer Affairs
From: Representative Suzanne Jeskewitz
Date: 2-9-98

Re:  Meeting Schedule/Rules and Procedures

I wanted to take this opportunity to welcome Members to the Committee on Consumer
Affairs. Tam very happy to be named Chair of this committee and look forward to
working with you during the next two years. Please know that I welcome any and all
suggestions from Committee members.

I plan to provide ample notice of Committee meetings, meaningful participation by the
public and committee members and careful analysis and development of proposals before
they are voted on by the committee. ~Additionally, as a general rule, I will hold a public
hearing on all legislation that comes before the Committee.

For planning purposes, I have included a tentative meeting schedule. I have also included
some general guidelines for Committee proceedings.

Look forward to working with you!
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STATE REPRESENTATIVE

The first committee meeting of the Assembly Committee on Consumer Affairs is
scheduled for February 11™ at 2:00 p.m. in room 424 NE of the Capitol. A brief
orientation for members will be given at this time.

For planning purposes, a tentative schedule for the Assembly Committee on Consumer
Affairs is provided below:

1999 Schedule

February 11%
March 11%
April 22™
May 6™

June 39

July 1*
August 12
September 9™
October 7%
November 4™
December 2™

Possible alternate dates, if needed

February 25
March 25%
May 20"

June 17%

July 15™
August 26™
September 23"
October 21*
November 18%
December 16%
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Larson, Rebecca

From: Schuize, Connie

Sent: Thursday, March 04, 1999 9:07 AM
To: Larson, Rebecca

Subject: meetmg

Don Hasenhorl will not be at the Consumer Affairs hearing next week.
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Assembly Committee on Consumer Affairs
Agenda
Thursday, February 11, 1999

2:00 am, Room 424 northeast

Call to Order
Introductions
Review of Policies and Procedures

Public Hearing

A. Presentation by Agriculture, Trade and Consumer Protection
1.) Questions from members

B. Presentation by the Department of Justice
1.) Questions from members

C. Presentation by Department of Regulation and Licensing

1.) Questions from members

B QQVN@W



Date:

July 16,1999

To: Board of Agriculture, Trade & Consumer Protection

From:

Ben Brancel, Secretary

Bill L. Oemichen, Trade and Consumer Protection

Within the Division of Trade and Consumer Protection, we have one
standing advisory council: Consumer Protection Advisory Council.

Description:

The Consumer Protection Advisory Council assists

the Department of Agriculture, Trade and Consumer Protection in
reviewing and defining regulatory initiatives to enhance the
Department's consumer protection activities. The Council meets

twice a year.

We are rebommending changes in the Council as follows:

Terms Being Extended

Name

Phone:
Term expires:
Background:

Name:
Address:

Phone:
Term expires:
Background:

Name:
Address:

Phone:
Term Expires:
Background:

Randall L. Hoth

Better Business Bureau

740 N. Plankinton Ave.

Milwaukee WI 53203

414 273-1800, Ext 610

2003

Associate Director and President of BBB.

Lisa Lamkins
AARP

Suite 801

3 S.Pinckney
Madison, WI
251-2277
2003
Associate state representative in Wisconsin for
the American Association of Retired People.

53703

Francis (Bud) Daly, Jr.
1840 2nd South

Wisconsin Rapids WI 54494
715/423-4273

2003

Retired businessman.



Name: J. David Krekeler

Address: Collins, Beatty & Krekeler, S.C.
15 N. Pinckney St., Suite 200
Madison WI 53701-0828

Phone: 608/258-8555

Term Expires: 2003

Background: Attorney who has represented many farmers.
Name : Ron Smith

Address: Smith's Service Center

231 N.Fair Oaks Ave.
Madison WI 53719

Phone: 608/241-1232
Term Expires: 2003
Background: Represents automotive trades.
Name: John Bacharach
Address: 104 East Truman Avenue
Eau Claire WI 54701
Phone: 715/832-6397
Term Expires: 2002
Background: Former Director, Eau Claire Health Dept.

Members Newly Appointed

Name: Kathy Skaar
Address: Room 806
Dealer Section
Department of Transporation
P.O. Box 7909
Madison, WI. 53707-7907

Phone: 608/267-3635

Term expires: 2003

Background: Policy Analyst
Name: Steven E. Meili
Address: . Consumer Law Clinic

C/0 Law School
975 Bascomb Mall
Madison, WI. 53706

Phone: 608/263-6383
Term expires: 2003
Background: Law professor and attorney with the Center for

Public Representation.



Name:
Address:

Phone:

Term expires:

Background:

Blair L. Testin

6520 Hubbard Ave.

Middleton WI. 5362-3309

608 836-5053

2003

AARP Capital City Task Force.

CONSUMER PROTECTION ADVISORY COUNCIL MEMBERSHIP

Name:

Address:

Phone:

Term Expires:

Background:

Name:
Address:

Phone:

Term Expires:

Background:

Name:
Address:

Phone:

Term Expires:

Background:

Name:
Address:

Phone:

Term Expires:

Background:

‘Name:
Address:

Term expires:

Background:

E. Michael McCann

And Fred Matestic

821 West State Street

Milwaukee WI 53233

414/278-4646

2001

Mr. McCann is the District Attorney of Milwaukee
County. Fred Matestic is an assistant DA.

Robert Turcott

17625 Senlac Lane

Brookfield, WI 53005

414/781-7965

2001

Mr. Turcott is an attorney who has represented
major grocery store chains in Wisconsin.

Clay White

929 N. 6th St.

Milwaukee WI 53203

414/227-3250

2001

Mr. White is a consumer advocate and monitors
auto advertising at U-W Milwaukee's Center for
Consumer Affairs.

Karen Rifleman

5101 A Highway 54 W

Wisconsin Rapids WI 54495-9380

715/887-2529

2001

Ms Rifleman is a cranberry grower and has a
background in social work.

Robin Ross

15417 W. National Ave

New Berlin, WI 53151

(414) 679-8546

2001

Ms. Ross is an investigator with the U.S.
Consumer Product Safety Commission. DATCP works

very closely with CPSC and this gives DATCP a
reglonal contact.



Name:
Address

Phone:
Term expires:
Background:

Name:
Address

Phone:
Term expires
Background:

Name:
Address:

Phone:
Term expires:
Background:

Name:

Address:

Phone:
Term expires:
Background:

Name:
Address:

Phone:

Term Expires:

Background:

Name:
Address:

Phone:
Term Expires:
Background:

Mike Smith, Ph D.
1513 University Ave.
Madison, WI. 53706
(608) 263-6329

2001

Professor, industrial engineering, University of
Wisconsin. Dr. Smith's expertise includes
industrial relations.

Eric Johnson

1101 Carmichael Rd.
Hudson, WI 54016
(715) 386 4658

2001

St. Croix Co. District Attorney.

Dick Moll, Ph.D.

413 Ozark Trail

Madison, WI 53705

(608) 263-4712

2001 ‘

U-W Professor and product safety consultant.

Sheriff Randy Stammen

Sauk County Sheriff's Dept.

510 Broadway.

Baraboo, WI 53913

608-356-4895

2000

Represents Wisconsin Sheriff's and Deputy
Sheriff's Association. Serves on the

Wisconsin TRIAD Committee which helps establish
regional TRIADS to protect senior citizens.

Loyce Conley Robinson

Room 105, Municipal Building

841 North Broadway

Milwaukee WI 53202

414/286-3674

2000

Represents Milwaukee Health Department.

Prof. John G. Udell
School of Business
975 University Avenue
Madison WI 53706
608/263-4100

2000

Business professor



PARTICIPANTS BUT NOT OFFICIAL MEMBERS OF THE COUNCIL:

Name: Bev Anderson
'Address: 831 Division St.
Darlington, WI. 53530
Phone: Office: 608/776-4093
’ Home: 608/776-2497
Background: DATCP Board member.
Name: Shirley Lanier
Address: 12315 N. Dandelion Court
Mequon, WI. 53092
Phone: Office: 414 963-7600
Home: 414 243-9355
Background: DATCP Board member.
Name: Rep. Eugene Hahn
Address: P.O Box 8952
Madison, WI. 53708 -8952
Phone: 608/266~3404
Background: Chair of the Assembly's Consumer Protection Committee.
Name: Jim Lake
Address: 738 Western Ave.
Madison, WI 53711
Phone: 608 836-5053

Background: AARP Capital City Task Force.



State of Wisconsin
Tommy G. Thompson, Governor

Department of Agriculture, Trade and Consumer Protection
Ben Brancel, Secretary

W September 9, 1999

é\‘ THE HONORABLE EUGENE HAHN

PO BOX 8952
MADISON WI 53708

Dear Representative Hahn:

Congratulations on your appointment as Chair of the Assembly Consumer Affairs
Committee. We hope to work closely with you on these issues.

Please join us on Wednesday, October 27, for the fall meeting of the Consumer
Protection Advisory Council. The tentative agenda is enclosed. We are looking
forward to updating you on our work and getting your advice.

The meeting is scheduled from 9:00 a.m. until 3:00 p.m., and will be held in the
first floor Board Room here in our building at 2811 Agriculture Drive. (We are
located in Madison’s southeastern corner, north of Highways 12-18 and west of
Interstate 90/94. If you are coming in on Stoughton Road, go east on Pflaum
Road until you come to the access road which is marked.) Lunch will be
provided.

If you are unable to attend, please let us know by calling Glen Loyd at
608/224-5007.

We look forward to seeing you.

Sincerely,
A
ThwrTneprr—
Merry Fran Tryon
Director

Bureau of Consumer Protection
TRADE AND CONSUMER PROTECTION DIVISION

2811 Agriculture Drive, Madison, WI 53718-6777 + PO Box 8911, Madison, WI 53708-8911 * 608-224-5012 + Fax: 608-224-5"



TENTATIVE AGENDA
CONSUMER PROTECTION ADVISORY COUNCIL MEETING
OCTOBER 27, 1999
9:00 A.M. - 3:00 P.M.
ROOM 106
2811 AGRICULTURE DRIVE
MADISON, Wi

9:00 Welcome. Bill Oemichen, Administrator, Trade and Consumer Protection
Division and Fran Tryon, Director, Bureau of Consumer Protection.

9:10 Round Table. Introductions.

9:30 Introduction of Eileen Ingwersen. New Regulation and Safety Section
Chief by Fran Tryon.

9:40 New Slamming and Cramming Cases. Bill Oemichen.

10:00 Defective Siding Update. Bill Oemichen.

10:15 How the New Direct Marketing Rule Helps Consumers. Jim Rabbitt.
10:30 Year 2-K Preparations. Jim Rabbitt.

10:45 Cleaning up Misleading Vacuum Cleaner Sales. Judy Cardin,
Manager, Green Bay office.

11:00 Update: Undercover Car Repair Survey. Staff Attorney Teel Haas and
David Tatar.

11:30 LUNCH

1:00 Price Comparison lnvestigationé. David Tatar, Manager, Madison
Consumer Protection office. - ' '

1:30 Product Safety Update. Eileen Ingwersen and Teel Haas.

ADJOURN



DATCP CONTACTS
on /995 AB /67
JIM MATSON
Chief Legal Council
224-5022

matsojk@wheel.datcp.state.wi.us
224-5007 (FAX)

DAVID GHILARDI

Assistant Legal Council
224-5030 |
ghiladj@wheel.datcp.state.wi.us
224-5034 (FAX)

JIM RABBIT

Supervisor, Div. of Trade & Consumer Protection
224-4955

rabbijl@wheel.datcp.state.wi.us
224-4963 (FAX)

BILL OEMICHEN

Administrator, Div. of Trade & Consumer Protection
224-4920

oemicwi@wheel.datcp.state.wi.us
224-4939 (FAX)

GLEN LYOD

media, Div. of Trade & Consumer Protection
224-5007

loydfg@wheel.datcp.state.wi.us

224-4939 (FAX)



END
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STATE OF WISCONSIN T
DEPARTMENT OF JUSTICE

JAMES E. DOYLE 114 East, State Capitol

ATTORNEY GENERAL P.0. Box 7857
_ Madison, WI 53707.7857
tta L. d
Deputy Attoracy General VITTY oz
V/TTY 608/267-8902

June 18, 1997

Mr. Robert Pitofsky, Chairman
Federal Trade Commission

Sixth Street and Pennsylvania Avenue, N.W.
~ Room H-159
Washington, DC 20580

Re: Comments - Negative Option Rule, 16 CFR Part 425

Dear Chairman Pitofsky:

Enclosed are the comments of the Wisconsin Attorney General
regarding the Negative Option Rule, 16 CFR Part 425.

Thank you.
Sincerely,
James E. Doyle
Attorney General
JED:js

Enclosure



COMMENTS
'NEGATIVE OPTION RULE, 16 CFR PART 425

SUBMITTED BY
THE HONORABLE JAMES E. DOYLE, ATTORNEY GENERAL,
ON BEHALF OF THE DEPARTMENT OF JUSTICE,
STATE OF WISCONSIN

June 18, 1997

INTRODUCTORY STATEMENT

I have served as Attorney General for the State of Wisconsin since January 7,
1991. I was Chair of the Consumer Protection Committee of the National Association
of Attorneys General (N.A.A.G.) from July 1994 until July 1996 and will serve as
President of N.A.A.G. effective July 1, 1997. |

Over the past severai years, the Wisconsin Attorney General’s Office of Consumer
Protection has been extensively involved in responding to billing abuses in the cable
television and telecommunications industries as well as in areas of general commerce.
This includes litigation concerning the negative option billing practices of cable television
providers Tele-Communications, Inc. (TCI) and Time-Warner, Inc. and participation in

state administrative proceedings dealing with billing and related abuses in the

telecommunications industry.!

' A member of my staff has written on this subject in the Loyola Consumer Law Reporter. 1t is
comprehensive in scope and deals with the questions raised by the Commission in its Request for

Comments. The article is attached hereto and I ask that it be incorporated as part of this submission and
included in the Commission record.



STATEMENT OF POSITION

The use of negative option billing? procedures in connection with consumer
transactions has grown considerably since the promulgation of the Commission’s rule in
1974. Corporate consolidation and technological developments have isolated consumers
from the businesses they deal with and created customer databases of exceptional size and
sophistication. Customer contacts, both during and after ordering, are frequently
electronic and devoid of the personal dealings that existed before consolidation and
computerization. As a result, there exists a much greater potential for consumer abuse
in the area of negative option billing - particularly in transactions involving (1) a low
dollar amount, (2) customers who are billed on a regular basis, and (3) customers without
legal sophistication. |

The Commission’s Rule on the subject of negative options appears to have
effectively dealt with what, in 1973, was the most significant negative option problem -
the Book of the Month Club type offering. The requirement that all participants be
provided "prenotiﬁcatiori“ of the full details of each upcoming delivery, in the context of
an existing contractual setting, minimized the potential for consumers .paying for items
they did not order or having to repackage and mail the item to the sender.

In terms of current practices, an excellent starting point for the Commission’s re-
evaluation of its negative opﬁon rule is the very recent declaration on the subject by the
U.S. Congress. As part of the Cable Television Consumer Protection and Competition
Act of 1992, Congress enacted 47 U.S.C. § 543(f), which reads:

Negative option billing prohibited. A cable operator shall not charge a
subscriber for any service or equipment that the subscriber has not
affirmatively requested by name. For purposes of this subsection, a
subscriber’s failure to refuse a cable operator’s proposal to provide such
service or equipment shall not be deemed to be an affirmative request for
such service or equipment. (emphasis supplied)

? The term "billing" is used in conjunction with negative options since that is the point in time when
it becomes clear that the merchant contends the merchandise or services provided in the absence of an
explicit consumer order (i.e. by negative option) must be paid for.



Further, 39 U.S.C. § 3009(c), and supportive interpretations by the Commission,
prohibits billing for unordered merchandise - which is defined, in § 3009(d), as
merchandise mailed "without the prior expressed request or consent of the recipient."”
(emphasis supplied)

Both provisions deal with the "billing" aspects of the transaction and focus on the
requirement that billing take place only upon the "affirmative request” or the "prior
expressed request or consent” of the customer. While the Commission’s rule appears to
have dealt with Book of the Month Club "prenotification" type plans, this more recent
legislation covers other "negative option" type offerings. The current challenge facing
the Commission in its review of the Rule is to clarify the situations when a customer in
fact has made an "affirmative request” or provided a "prior expressed request or consent"

to a transaction which will result in an obligation on the part of the recipient.

FORMAL COMMENTS

1. Is there a continuing need for the Negative Option Rule?

The existing Rule has been of considerable value to consumers dealing with Book
of the Month type offerings. As stated below, this value would be considerably enhanced
if the Commission expanded the Rule to cover other recently developed negative option

proposals. The rule should be expanded to cover practices, usually called "continuity

"

plans.” These plans often attempt to enroll customers through the use of "free offers"

or other inducements. These inducements may in themselves violate disclosure rules but

they are also often ways of trapping unwary consumers in the morass of a negative option
plan.



(@) What benefits has the Rule provided to purchasers of the product
affected by the rule?

As to"'prenotiﬁcation" plans, Wisconsin has received few consumer complaints.

In distinct contrast, however, are problems arising from negative option plans which,
pursuant to an agreement with the consumer, involve sending merchandise, or services,
without prenotification. Here, without any prior identification of (a). the product, (b) the
price, or (c) the frequency of delivery, a customer receives goods and possibly services.
Under these circumstances the elements of an unfair practice are present. The
customer bears the entire obligation of either paying for the goods or rejecting the
transaction by returning the merchandise at his or her expense - oftentimes in the face of
an invoice for the merchandise and concomitant collection demands. This is particularly
intimidating for the elderly and other customers not equipped to respond to a

consummated negative option mailing.

(b) Has the Rule imposed costs on purchasers?

As far as the existing Rule is concerned, it would seem likely that consumers,
because of "prenotiﬁéation," have saved those costs related to returning unwanted
merchandise or, for various reasons, retaining the unwanted merchandise and paying for
it. |

Any contention by direct marketers, in these days of modern "economics," that
consumers would pay even less if merchandisers could further reduce their costs by not
having to comply with the Rule would be to élevate form over substance. Absence of the
Rule would, in this context, reward in the marketplace those companies most skilled at
abusing their customers in an unregulated context and leave the least sophisticated and
vulnerable consumers at their meréy. The forces of competition would have little effect
on these companies. Many of these companies would be "fly by night" with no concern

for long term customer relations. Further, public information about abusive practices,

4



particularly in the context presented here, is difficult to acquire by the average consumer

- thus making "comparison shopping™ all but impossible.

2. What changes, if any, should be made to the Rule to increase the

benefits of the Rule to purchasers?

It is imperative that the Commission declare, as part of its Rule, that billing a
person for unordered merchandise is an unfair practice and that seeking an agreement
from the consumer to waive rights created by this declaration is similarly unfair.

This leaves open the question as to what is considered an "order," particularly in
respect to the details of an order made for shipment at a later date. If the consumer
agrees to a plan that provides additional merchandise will be sent, without prenotification,
and this merchandise is not fully identified or priced, the agreement is no more than an
agreement to waive the protection of a negative option Rule.

Any offe;ing which proposes an agreement that, in the future, the consumer will
periodically be sent merchandise or services, which will be considered ordered unless

returned, should be conditioned upon:

(1)  acomplete prenotification procedure, such as set forth in the existing
rule,

(2)  explicit disclosure of the exact merchandise to be sent, and its date
of delivery, in any prenotification,

(3) ~ complete written disclosure of the elements of the initial agreement,

including an explicit written confirmation of any oral or electronic
transaction, and

(4)  limitations on the frequency of prenotification mailings and the
nature of the merchandise to be sent, i.e. merchandise which is
difficult to repackage or return.

This proposal would likely include the regulation of "contihuity" plans, which do

not utilize a prenotification procedure. While the Commission did not include continuity

5



plans in its initial Rule, its reasons for this decision appear to be related to certain
commercial arrangements, such as "subscription shipments or library standing order
arrangements." A continuity plan, in an ordinary consumer transaction, would appear
to be nothing more than a "prenotification" plan without the prenotification, i.e. the major
protective element of the Rule.

If objection is made on behalf of certain commercial or specialized transactions,
as was done in the 1973 proceedings, the Rule could exclude them. While silence might
indicate a purchaser’s acceptance in these exceptional situations, this premise is totally

inappropriate in mass transactions with lay consumers.

(@) How would these changes affect costs incurred by merchants and
purchasers? '

Requiring a company to obtain an affirmative order from a customer, or to send
a "prenotification” prior to mailing, would likely increase a merchant’s costs - as would
any regulation, whether it be environmental or consumer oriented. Any such savings
could conceivably reduce costs of both merchants and purchasers.

Here, since the issue is one of fundamental fairness, i.e. not to be billed for
unordered merchandise - recognized by Congress in the Cable Act and in the Postal code,
costs should not be a major factor in the Commission’s decision, particularly when
compared with costs incurred by consumers in receiving and paying for unordered

merchandise or the personal costs of anxiety and inconvenience in repackaging and

returning the unordered merchandise.

? 62 Fed. Reg. p. 15136, n. 3



3. What significant burdens or costs, including costs of compliance, has

the Rule imposed on firms subject to its requirements?

Given the fact that the Rule has existed for over twenty years without significant
challenge, and was reaffirmed in 1986, it is unlikely that the Rule has imposed significant
burdens or costs, particularly since it does not regulate merchants who do not use the
"prenotification" procedure. Also, books were the primary subject of the initial Rule.
Their postage weight, and possibly costs of production, would result in some savings to
traditional "Book of the Month" promoters if they could avoid unwanted orders, and
attendant return postage, through prenotification.

Recent, non-prenotification, offerings, however, frequently involve video tapes,
audio tapes and compact discs. The postage and production costs related to these items
are likely much lower, thus making the economic risk to the merchant much less if the
unordered merchandise is not returned and .the economic gain much greater if the

customer pays for it.

4. What changes, if any, should be made to the Rule to reduce the
burdens or costs imposed on firms subject to its requirements and how
would these changes affect the benefits provided by the Rule?

As previously indicated, the subject matter of this Rule relates to billing for
merchandise which was not ordered by the consumer. At some point in time, the costs
related to compliance must be outweighed by the importance of the Rule’s protection.
When dealing with a fundamental concept, such as the right not to be sent and billed for
merchandise which has not been explicitly ordered, the incremental costs necessary for
a merchant to obtain a valid order from a customer represent only the cost of operating
fairly. Deviation from this premise will adversely affect fair competition by rewarding

those who use the most oppressive tactics and injuring those who attempt to deal with
their customers fairly. |



S. Does the Rule overlap or conflict with other federal, state, or local laws

or regulations?

The Rule does not conflict with any Wisconsin laws of general application. State
laws or regulations dealing with regulated industries, such as banking or
telecommunications, may have specific provisions which might differ from the
Commission’s Rule. Barring specific state laws or recitations to the contrary, an FTC
regulation is normally not preemptive of state law and may well work in conjunction with
that law.

Of greater importance, is the leadership role that can be taken by the Commission
in respect to dealing with this complex subject. As previously indicated, negative option
billing and related practices is a national problem, frequently, if not always, crossing state
lines and involving large national or international corporations. While states can deal
with these practices to some extent, and have done so through organizations such as the
National Association of Attorneys General, the resources of the Federal Trade
Commission are of critical importance, both from the standpoint of interstate enforcement
and from the standpoint of the extensive regulatory hearings and expertise which will be

needed to promulgate a meaningful rule in this area.

6. In what manner does new technology affect consumers’ rights or sellers’

responsibilities under the Rule?

New technology has changed the entire playing field since the Rule was
promulgated in 1974 and reviewed in 1986. Of particular concern is the increased use
of automation in respect to telephone solicitation, ordering, customer identification,
sophisticated computerized direct mail solicitations, credit card authorizations, and
electronic’ ordering over the Internet. Matters will become even more complex, as they

have with cable television, when the item ordered may be an electronic service - such as



a cable television pay per view movie. The customer may not even be aware that the
service is being provided and may incur a charge before any chance to cancel.

These modern developments are of particular concern when the specifics of a
consumer order are at issue. It is imperative that the consumer have some means of
effectively documenting (a) the specific details of the order - prior to the delivery of
merchandise or services, (b) thé cancellation or confirmation of the order, and (c)

attempts to return merchandise.

7.  Are there abuses occurring in the promeotion, sale, or operation of

negative option plans that are not prohibited or regulated by the Rule?

As previously indicated, there are negative option practices, such as continuity
plans, which are not currently prohibited by the Rule. Because of the inherent unfairness
of billing for unordered merchandise, appropriate regulation is the only meaningful means
of dealing with the problems associated with solicitations which seek a consumer’s
agreement to waive the fundamental right to receive, and be billed for, only those goods
or services which have been explicitly ordered.

Under the circumstances, the suggested amendment to the rule would be to prohibit
negative option plans - as has already been done in the Cable Act and the Postal Codes.
The deviation from this principle, as reflected in the prenotification provisions in the
current Rule, should be viewed not as an authorization of negative option billing but
rather, through "prenotification”, a limited recognition that a consumer, after entering
into an explicit contractual relationship, can agree to a tightly regulated process of
prenotification as a means of assent to a specific proposal. This should be contrasted

against any offering where the consumer agrees, in advance, to waive his rights to assent

to any such proposal.



Respectfully Submitted:
THE WISCONSIN DEPARTMENT OF JUSTICE

BYBM“ s

“JAMES E. DOYLE
ATTORNEY GENERAL
'STATE OF WISCONSIN

June 18, 1997
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LEAD ARTICLE

Negative-Option Billing

Understanding the stealth scams of the '90s

Sellers have new ways to get your money with-
out telling you first. What's legal and what isn’t?
A Wisconsin Assistant Attorney General explains.

By Bruce A. Craig

No one denies that modem technology brings many
benefits to today’s consumer. This same technology, how-
ever, opens the door for sophisticated large—scale exploi-
tation of consumers. In this age of extensive customer
databases containing tens of millions of names, the temp-
tation for businesses to add a small charge to each in-
voice through negative-option and other similar billing
practices is powerful indeed.

Recent litigation concerning the cable television in-
dustry illustrates the potential benefits of giving in to this
temptation. After a provider changed from a negative—
option to a positive-option billing procedure, its execu-
tive vice president stated that it had scaled down the num-
ber of subscribers it expected to order its service from 80
percent to 50 percent.! Thus, by the provider’s own esti-
mate, 30 percent of its customers would have paid a one—
dollar charge even though they would not have ordered
the service if required to ask for it. These customers would
have provided $1.86 million of extra revenue every month,
based solely on the manner in which the

tunities. Because of this, it is helpful, from the consumer’s
standpoint, to examine the circumstances under which
negative—option billing, or related practices, are likely to
succeed. This article attempts to clarify the nature of these
billing abuses, the reasons why they work, and what ac-

tions might minimize their impact on the consuming pub-
lic by providing:

* adiscussion of what negative—option billing is;

* an account of how consumers were protected from
negative—option billing schemes in the cable tele-
vision industry; o

* an analysis of the elements of successful negative—
option billing;

* a summary of current laws on the subject;

* a general discussion of the types of proposals where
negative—option billing, or variations of it, would
most likely succeed; and,

service was offered and billed.
Although cable companies were per-
haps the first to attempt implementation
of modem negative—option billing on a
large scale, the principles underlying
these practices have increasingly inter-
ested others with similar billing oppor-
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* suggestions for preventing future consumer inju
o

caused by negative—option billing and other billing
abuses.

What is a negative-option offering?

A negative—option offering occurs when a merchant’s
sales proposal to a prospective customer becomes an
agreement to buy unless the customer tells the merchant
that the proposal is rejected.

Until recently, if one were asked to name a negative—
option proposal, the usual response would describe an
offering similar to that of the Book of the Month Club.
With this offering, for a small payment, the participant
receives many books right away provided she agrees to
buy a certain number of regularly priced books over a
period of time. Until the minimum amount is ordered and
the membership cancelled, the participant receives a
monthly publication that features the Club’s “Book Of
The Month.” The Club encloses a card allowing the cus-
tomer to refuse the featured book. If the Club does not
receive the card within a stated time, it sends the cus-
tomer the book and a bill for that selection. As a result of
such negative-option offerings, many families have ac-
quired an abundance of unwanted items because they
failed to return a card within a stated time period.

The Federal Trade Commission (“FTC”) has regulated
Book of the Month Club-type offerings, referred to as
“prenotification plans,” since 1973.2 Since regulation,
these plans have not had a significant adverse impact on
consumers. In the above example, the Frc requirement
that a written notice precede a mailing now allows the
participant to prevent the mailing of the book by return-
ing the card within a specified time. This softens the im-
pact of the negative—option by eliminating the need for
the consumer to repackage and return the unordered mer-
chandisé. Further, the only consumers affected by these
plans are those who seek an initial contract with the offeror.

In the past several years, a new version of negative-
option billing has evolved. This version, recently imple-
mented by certain cable television providers, involves
placing a charge for unordered services or merchandise
on the customer’s monthly bill. Usually, accompanying
materials or other notices inform the customer of the nega-
tive—option proposal. These materials state that a charge
has been added to the bill and that the proffered service
or merchandise will be considered an ordered item, for
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current and subsequent billing periods, unless the cus-
tomer notifies the offeror that they are not wanted.

Unlike the traditional prenotification~type offer, these
new negative—option practices are imposed on a seller’s
entire customer database and not just on those people re-
sponding to a solicitation to enter into a negative-option
agreement. In addition, there is no prior agreement and
no selection card. The seller simply places the charge on
a customer’s monthly bill as an amount due. It becomes
the customer’s responsibility to discover the charge and
inform the seller that the service or merchandise is not
desired.

Accordingly, the size of the target audience and the
potential for increased revenues for the seller is signifi-
cantly greater than with a prenotification—type negative—
option plan. Additionally, the seller does not have to con-

struct a “club™ type offering in order to implement the
practice. ,

Litigation exposes the ‘90s version

Tele-Communications, Inc. (“TCI™), the largest cable
supplier in the country,’ recently attempted this modern
version of negative—option billing. In early 1991, TCI no-
tified each of its customers by mail and through its televi-
sion channels that it was introducing a new movie chan-
nel called ENCORE. In its promotional brochure, TCI in-
formed customers that effective July 1991, it would add a

charge of $1 for ENCORE to their monthly bills. The bro-
chure further stated:

If you want to continue receiving ENCORE—
do nothing! Unless you notify us of your de-
sire not to receive ENCORE, we will assume
that you want to subscribe to it and we will
bill you each month. Your continued payment
of the monthly charge for ENCORE will be
considered as your election to subscribe to it
[emphasis added].

As presented, the customer was burdened with the re-
sponsibility of contacting the company to request that the
charge be removed from the invoice. However, if the cus-
tomer paid the charge already included in the cable bill,
TCI would consider the payment an ENCORE service or-
der.

This practice deviated from general concepts of fair-
ness and contract law as it imposed a contractual obliga-
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tion on a customer for a service that was never ordered.
The customer, who had not initiated the transaction, car-
ried the sole responsibility for cancelling the agreement.

Moreover, the economic impact of this practice was
considerable. Collecting the $1 payment from each of the
6.2 million TCI households* that were offered the EN-
CORE proposal would have raised an extra $6.2 million
each month. By any standard, this would have been a sig-
nificant consumer injury.

In May and June 1991, the attorneys general of sev-
eral states began investigating the ENCORE proposal.’
Several states, including Wisconsin,® initiated legal pro-
ceedings against TCI with respect to negative—option bill-
ing and other similar billing practices. These proceed-
ings were premised on the theory that billing for unor-
dered services violated state unfair trade practice laws.
On June 14, 1991, TCI publicly announced that it would
change its ENCORE offering to a traditional positive—~
option plan. The invoices containing the ENCORE nega-
tive—option charges were never sent to TCI customers.’

The ENCORE proposal, .
even though withdrawn, came
to the attention of Congress.
At the time, Congress was
considering whether to
amend the Cable Communi-
cations Policy Act of 1984% to
rectify what it considered im-
proper rate increases and
other related unfair practices

O A

The ENCORE billing
practice deviated from
general concepts of
fairness and contract law.

vice unless that subscriber called TCI and
physically canceled it.!

Senator Gorton’s amendment specifically addressed
negative-option billing in its modem context. Enacted into
law as part of the 1992 Cable Act, it provides:

A cable operator shall not charge a subscriber
for any service or equipment that the sub-
scriber has not affirmatively requested by
name. For purposes of this subsection, a
subscriber’s failure to refuse a cable
operator’s proposal to provide such service
or equipment shall not be deemed to be an

affirmative request for such service or equip-
ment."

Despite this new legislation, in September 1993, Time
Warner, the country’s second largest cable operator, 2
along with a number of other cable operators, implemented
a negative—option billing effort that differed from TCI's

. ; ENCORE proposal. With
this plan, the channels that
were offered as newly cre-
ated and optional services
were already included within
one of Time Wamer’s exist-
ing multi—channel services

previously ordered by the
cable customer.

enabled by the de facto monopolistic position held by cable
companies in most parts of the United States.

In January 1992, Senator Gorton of Washington of-
fered an amendment to the proposed 1992 Cable Act®

under consideration. In his discussion of the amendment,
he stated:

This first amzndment, the one before the Sen-
ate right now, is in response to a marketing
ploy which TCI employed in the State of
Washington and elsewhere, last year.

TCI launched a new movie channel called
Encore. The company expected that 60 to 70
percent of all TCI subscribers would take this
new service.

...Under TCI's plan, the cable subscriber
would have automatically purchased the ser-
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For example, in the Mil-
waukee area, Time Warner “unbundled” two channels
from its 28 channel “Basic” service and two channels from
its 23 channel “Standard” service into separate, optional,
single channel services, each referred to as an “ala carte™
channel. As in TCI's ENCORE proposal, Time Warner told
its customers in advance of the negative—option and that
the channels could be canceled “at any time” by calling
the local Time Wamner office.

Time Warner's reasons for its negative~option efforts
were most likely motivated by a desire to avoid the rate
re-regulation mandated in the new 1992 Cable Act. Un-
der the new law, single channel “a la carte” services were,
in some circumstances, exempt from rate regulation.'*

If successful in its efforts, Time Wamer would have
been able to avoid rate regulation on four® of its popular
channels. At the same time, it would have minimized sub-
scriber losses with respect to these now optional chan-
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nels by eliminating the requirement of prov iding services
only in response to a customer’s affirmative order. Time
Warner’s negative—option billing effort attempted to avoid
the need for affirmative customer orders by billing for
these new services as if they had been ordered. Only cus-
tomers who recognized that they had an option, and then
exercised it by refusing the service, would be deemed to
have rejected the optional services.

In response to these practices, Wisonsin authorities
charged Time Warner with negative—option billing.'¢ As
in its case against TCL, the state alleged that the procedure
Was an unfair trade practice prohibited under its “little
FTC Act.”"

Time Warner then commenced a federal action against
Wisconsin officials responsible for the state case.!”® It con-
tended that the Federal Communications Commission
(“FCC™), in orders and rulings interpreting the 1992 Cable
Act, had explicitly authorized this type of negative—op-
tion in order to implement other policies expressed in the
Act. Time Warner also claimed that the FCC had, in the
process, preempted the states from pursuing any consumer
protection effort intended to halt this billing procedure.
Time Warner sought to enjoin Wisconsin's enforcemnent
efforts and presented questions of first impression on the
federal preemption issue. Consistent with their objection
to TCI's negative—option effort, the attorneys general of
27 states filed an amicus curige brief supporting
Wisconsin’s position on this issue,

In its decision on March 17, 1994, the federal district
court decision, rejected Time Warner’s preemption argu-
ments.'” Moreover, the FCC, in its recent Order on Recon-
sideration, clarified some of its earlier statements relied
upon by Time Warner for its legal position in the federal
action. The FCC made it clear that:

There is nothing in the language of Section
3(f) or its legislative history to suggest that
the Commission has exclusive jurisdiction
over negative—option billing or that state and

local governments are precluded from ad-
dressing such practices.?

In May 1994, Time Wamer, by stipulation with the
state of Wisconsin, agreed to make a positive-option of-
fer to its Wisconsin customers previously billed by a nega-
tive-option method.

8 * Loyola Consumer Law Reporter

The attraction of negative—option billing

A provider may market almost any service or merchan-
dise with a negative—option offering. However, some fac-
tors make negative—option billing especially attractive to
marketers. Some of these factors are listed here.

Low unit cost. Although some billing abuses can se-
cure relatively large revenues without the customer’s af-
firmative approval, an item sold throu gh negative—option
billing is less likely to be noticed if it is low in cost. Fur-
thermore, even if the customer happens to notice the
charge, he or she might not devote much attention to it
because of the time and effort to determine the cause of
the charge and to have it removed from the bill. More-
over, those in vulnerable positions, such as the elderly or
foreign born persons, might feel intimidated or deterred
from.objecting to the charge. .

Large customer base and regular billing cycle. If the
unit cost is low, then a company seeking to implement a
negative—option will need enough billable customers to
justify the effort. The company will also benefit from a
monthly billing cycle so the advantage gained by imple-
menting the negative—option plan may be realized on a
regular basis. '

Some degree of customer trust. Most customers of a
large billing company have a certain degree of trust, based
upon past practices, that the “Amount Due” portion of a
monthly bill includes charges only for items actually or-
dered or purchased. Most credit card issuers, large de-
partment stores, gasoline companies, utilities, and cable
operators fall into the “trustworthy” category. This status
should ideally last until billing abuses become more preva-
lent or more publicized.

The billed item is a service rather than merchandise.
If merchandise is received in the mail, it will likely raise
consumer doubts as to why it was sent and who will be
seeking payment. By contrast, a service, such as a televi-
sion channel, might go unnoticed because it adds nothing
tangible to the consumer’s possession.

The billing procedure does not unduly antagonize the
customer or draw attention from consumer protection
authorities. Most businesses with large, regularly-billed
customer bases would not want to risk the loss of any
significant portion of those customers, or take a chance
of being sued by local or state authorities should their
negative-option billing practices be subjected to public
scrutiny. This risk is minimized if the billed amount is
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small and the company has an explanation that might ap-
pease customers and enforcement officials should the
negative—option plan be detected.

TCI, for example, informed its customers about the prac-
tice in advance. Time Warner also informed its customers
about the practice in advance and claimed that it assumed
its customers wanted its now optional “a la carte” chan-
nels because they had previously ordered them as part of
a multi—channel package. Merchants also reduce the risk
of adverse consumer reaction by immediately rectifying
the billing problems of the small percentage of consum-
ers who do complain.

If a merchant configures a negative-option offering
that remains below consumer and enforcement levels of
concern, and if that offering is made to a large customer
base that will be billed regularly, negative~option billing
has the potential to provide substantial additional income
to the billing merchant.

Means to oppose negative—option billing

Aside from the explicit prohibition against negative—
option billing in the 1992 Cable Act and the FTC regula-
tion of prenotification—type negative-option plans, no
body of law adequately deals with negative—option bill-
ing and other billing abuses. There exist, however, some
laws supporting the premise that it is improper to bill a
person for items not expressly requested by the recipient.

The federal unordered merchandise rule and state
unsolicited goods statutes. Section 3009 of the Postal
Reorganization Act* declares that mailing unordered
merchandise is an unfair trade practice. that violates the
Federal Trade Commission Act. The statute also recog-
nizes that it is an unfair trade practice to mail any person
a bill or other communication for such merchandise. Ac-
cording to the statute, “unordered merchandise” is defined
as “merchandise mailed without the prior expressed re-
quest or consent of the recipient.”* In 1978, the Fcc 2
ratified its earlier adoption of Section 3009 as the proper
interpretation of the FTC Act.* Furthermore, it clarified
that its prohibition was not limited to items sent in the
mail.
~ State provisions address similar issues. For example,

Wisconsin’s statute pertaining to unsolicited goods pro-
vides: -
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If unsolicited goods or merchandise of any
kind are either addressed to or intended for
the recipient, the goods or merchandise shall,
unless otherwise agreed, be deemed a gift to
the recipient who may use them or dispose of

them in any manner without any obligation
to the sender.”

Further, consumer protection rules in Oregon state that
it is an unfair trade practice to “[s]end any bill to a con-
sumer for unordered goods or services.”? In this context
“unordered goods or services” are defined as “[g]oods or
services which are sent or provided without the prior ex-
pressed request or consent from the person receiving the
goods or services.”?

Such laws and regulations demonstrate a legislative
public policy determination that it is unfair to bill a con-
sumer for merchandise that she has not expressly re-
quested. Although not defined, an “express request” would
likely be something other than mere silence or acquies-
cence to the mailing. The the negative—option billing pro-
hibition in the 1992 Cable Act provides: “[A] subscriber’s
failure to refuse a cable operator’s proposal to provide
such service or equipment shall not be deemed to be an
affirmative request for such service or equipment.™

State UDAP statutes. Each of the fifty states provides
some form of consumer law of general application deal-
ing with consumer issues.” Many of these laws are pat-
terned after Section 45(a)(1) of the Federal Trade Com-
mission Act* and prohibit unfair or deceptive acts or prac-
tices (“UDAP™).

Wisconsin's actions against TCI and Time Warner were
based on a statute that prohibits unfair trade practices and

- unfair methods of competition.>! The state’s position was

that billing a customer for an unordered service and re-
quiring her to request the charge be removed from the
bill, constituted an unfair practice.

Furthermore, the state alleged that the practice was
unfair because it placed the burden on the customer to
detect a transaction she did not create. Such a practice
takes unfair advantage of the fact that some customers
will not notice the unordered service among the other items
listed on the invoice, or will not know to look for the
charge since they have ordered no new services. An
“Amount Due” notice may also intimidate certain cus-
tomers into paying the charge simply because it is de-
manded by a large provider of important services, such
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as a cable television operator or a telephone company.
This is most likely true for elderly and other vulnerable
customers. Laws prohibiting deception might also rem-
edy this situation. Including these unordered charges
within the “Amount Due” could be found to constitute a
deceptive statement. Mere attempts to notify the customer
that the charge is on the invoice are unlikely to negate the
otherwise deceptive claim that the amount is due,

General contract law. Under ordinary circumstances,
contracts require an offer and acceptance, sometimes de-
scribed as a “mutual meeting of the minds and an inten-
tion to contract.” This normally entails an indication of
assent on the part of the buyer.

While, in certain settings, the law tolerates silence as
acceptance, this usually applies
only in exceptional circum-
stances, such as where the
offeree silently takes offered
benefits or where the offeror
relies on a manifestation that
silence may operate as accep-
tance.” These exceptions typi-
cally apply only where the par-
ties were in a long-standing

An unsolicited service
might not raise questions
because it adds nothing
tangible to one’s possession.

as in the case of TCI, the future will likely produce more
subtle marketing endeavors to secure orders from cus-
tomers under circumstances involving less than full dis-
closure of the customer’s obligations. Following are il-
lustrations of such potential variations of the traditional
negative—option offering.

Delayed Charge Offerings. A tactic related to the nega-
tive—option proposal is to offer a customer an attractively
priced (or free) item and link the order for that item with
the customer’s agreement to purchase another item or to
Pay an increased price on the ordered item at a later time,
Disclosure of the linked agreement is usual ly not provided
in direct connection with the offer for the attractive item.

Rather, it is often buried in accompanying materials and

offered in less than
clear terms.

For example, the
practice of offering
free credit cards to
credit-approved
prospects has been
used in conjunction
with a delayed charge

relationship, with personal knowledge of each other, The
principle hardly seems appropriate to relationships be-
tween, for instance, a cable operator and 10 million cus-
tomers of varying degrees of sophistication and aware-
ness.

Furthermore, applying a legal principle that recognizes
silence as acceptance in this context would likely be re-
jected as a violation of public policy.* Existing legisla-
tive prohibitions against unordered merchandise and cable
negative-option billing provide the basis for such public
policy and should stand as a barrier against imposing any

similar procedure by a large merchant on its individual
customers.

Abuses akin to negative—option billing

As previously discussed, the attractive elements of a
technique such as negative-option billing are: increased
revenues to a company beyond those for positively or-
dered goods or services, and the availability of a credible
explanation should the customer or consumer authorities
question the charge. However, given the adverse public
attention directed at overt negative-option efforts, such
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offering. Included in
the merchant’s offer, for those who accept the card, is a

“free” hot line service for lost credit cards or a2 member-
ship in a buyer’s protection plan or travel club. Not so
clearly disclosed is the fact that an annual charge for this
service will be added to the customer’s bill after the expi-
ration of the “free” period. If the offer is accepted, the
charge will eventually appear on a customer’s invoice
among the other charges for ordered services or merchan-
dise. The customer may then pay the charge because it
goes unnoticed, or because she assumes that the merchant
would not bill her for an unordered service. Alternatively,
the customer may be unsure or unable to prove whether
she in fact ordered the service because she no longer has
any of the original order forms. Finally, the customer may
not challenge the charge for fear of losing credit privi-
leges, or because it is a time—consuming process and not
worth the effort.

The lure of such a proposal to merchants with a large
customer base may be difficult to resist. Under usual cir-
cumstances, if the billing proposal is professionally struc-
tured, only a small percentage of customers will seek a
refund or cancellation. The payments of all non-complain-
ing customers will inure to the benefit of the billing mer-
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chant with little significant risk of losing any meaningful
portion of its customer base due to adverse publicity.
Additionally, the merchant can thereafter periodically re-
impose the charge for the service or item as if it had been
ordered under regular circumstances.

Multiple Order Proposals. A multiple order proposal
of concern to the consumer™® seeks to induce a customer
to place an order for an attractively priced item, disguis-
ing the fact that other items are also being ordered for
later delivery. This can be accomplished by making only
vague reference to the other orders or by separating the
language in the solicitation materials relating to the order
for the discounted or “bait” item from proposals relating
to the later orders. In some circumstances, the customer
obligations are contained only on the order blank. When
the customer makes an order, she returns the order form
to the merchant, thereby depriving herself of any record
of the transaction. These proposals differ from the tradi-
tional prenotification—type offer where the elements of
the multiple order are completely set forth in the ordering
materials, the customer is aware of the overall obligation,
and written advance notice affords the customer the op-
portunity to avoid the merchandise being mailed.

Continuity Plans. Related to the multiple order pro-
posal and the FTC-regulated prenotification plan is the
continuity plan. This offering asks the customer to join a
club similar to a Book of the Month Club. However, in
such cases, the merchandise is sent, on approval, at regu-
lar intervals without giving the customer an opportunity
to avoid the mailing (i.e., prenotification). The plan usu-
ally does not require any minimum number of purchases
and permits the customer to return the merchandise to
avoid any charges.

The fact that continuity plans do not allow the cus-
tomer to prevent the merchandise from being sent distin-
guishes them from the prenotification—type offerings au-
thorized by the FTC regulation. For reasons not fully clear
to the writer, in its comments accompanying the promul-

gation of the negative—option rule, the FTC decided not to
make the rule applicable to:

[N]egative option merchandisers who option-
ally tender merchandise to subscribers: i.e.
those who send, pursuant to prior authoriza-
tion by the customer, merchandise to the sub-
scriber without previously sending a monthly
selection notice. These plans, known as con-
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tinuity plans...are so different from the
prenotification negative—option type of clubs
(such as book and record clubs) that separate
treatment is warranted by the Commission if

and when complaints by consumers justify
Commission attention.*

This decision appears to exempt continuity plans from
coverage under the rule even though the FTC described
them as “negative~option merchandisers.” It would seem
that the absence of “prenotification” in continuity plans
(i.e., that they do not offer the customer an advance mail-
ing that gives her the opportunity to prevent the merchan-
dise from being sent) would make the offering a greater
enforcement concern than the traditional prenotification—
type offering.’’

Renewal Billing. This practice involves billing a cus-
tomer for an ordered item, such as a magazine or a lawn
care service, after the completion of the initial contract
term. The illegal aspects of this particular practice are
more difficult to identify because many legitimate con-
tractual relationships, such as a newspaper subscription,
contemplate a continuing ordering relationship.

This issue in most routine transactions is resolved by
the merchant’s practice of billing in advance for a con-
tract renewal. If the renewal invoice is paid, the merchant
assumes that the customer wants continued service.

Problems arise when the merchant provides the ser-
vice or merchandise after the initial term under the as-
sumption that the customer wanted to renew the contract,
but failed to affirmatively renew. As a result, the customer
is billed or charged for the items in question. Areas of
concem focus on the adequacy of the initial contract in
disclosing that the customer’s order for the service or
merchandise will be automatically renewed without fur-
ther notice unless the customer informs the merchant oth-
erwise. In addition to questions of adequate contractual
disclosure, the impact of this practice may be minimized
with an understanding that the customer will be fully no-
tified, in advance, of the planned renewal and afforded a
meaningful opportunity to cancel prior to the delivery of
any services or goods.

By varying the traditional manner in which they bill
continuing subscription type orders (i.e., billing in advance
and giving the customer the chance to cancel by non-
payment), some merchants capitalize on consumer expec-
tations and lack of caution by billing for the continuing
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service after it has been provided and after the initial term
of the contract. _

Price Increases. In situations where ordered items are
billed to the customer on a monthly basis, such as cable
or telephone service, the potential exists to increase the
price of the ordered item above that agreed upon by the
customer in the initial order. Billing for an ordered item
at a price higher than agreed upon is similar to billing for
an unordered item. An agreement to purchase an item for
$1 per month should not be construed as a future agree-
ment to be billed at $2 per month.

In this context, the right of the customer to be billed at
agreed-upon rates conflicts with the seller’s need to raise
prices during the pendency of an ongoing monthly bill-
ing arrangement. Although the matter deserves further
investigation into abuses, one current resolution of this
problem is to require the merchant to notify the customer
in advance of the price increase and allow the customer
the opportunity to cancel the service subject to the in-
crease without further obligation. For instance, Wiscon-
sin law requires a cable operator 1o “give a subscriber at
least 30 days’ advance written notice before instituting a
rate increase, 8

In conclusion, the common thread among these bill-
ing abuses is the seller’s attempt to increase the amount
of money being paid by an existing customer by: (a) imple-
menting negative~option billing; (b) disguising price in-
creases or the order of other items in solicitation materi-
als; or (c) billing for items ordered under deceptive cir-
cumstances or renewal procedures. These are only an in-
dication of what the consumer may face in the future, as
ordering and billing become more electronic in nature.

Looking into the future

As dealings with service and merchandise providers
become more centralized, the number of bills customers
receive in the mail will decrease. Today, it is not uncom-
mon for a typical consumer to receive monthly bills from
gas and electric utilities, a telephone company, a cable
service, a department store or gasoline company, and gen-
eral service credit card companies such as Visa or
MasterCard.

With increasing technology and the developing “tele-
communications superhighway,” many customer orders
are being placed electronically through telephone con-
tacts or computer modems. Payment for ordered items

12 » Loyola Consumer Law Reporter -

may be made by placing a charge on the customer’s credit
card or automatically and electronically from the
customer’s checking account. The potential for billing
abuses will increase with these technological develop-
ments as will the degree of sophistication of those deter-
mined to abuse the process.

Although still in their early stages, state laws have be-
gun to respond to some of these recently implemented
billing abuses. Negative-option billing has been prohib-
ited at the federal level as to cable providers. While state
laws of general import, such as those prohibiting unfair
and deceptive conduct, have been somewhat valuable in
challenging vague or non-contextual ordering or reorder-
ing language, they will likely be supplemented with pro-
hibitions and requirements intended to deal specifically
with modern day billing abuse.

From the consumer’s standpoint, it will be necessary
to examine all ordering and billing materials with greater
care. Rather than dealing with local merchants, consum-
ers will most likely deal with the computerized headquar-
ters of national or international companies. Undoing an
inadvertent order or payment will therefore become more
difficult, and the risk of a damaged credit reputation will
be enhanced. To further exacerbate the problem, once a
customer falls victim to an ordering or billing scheme she
might, for future contacts, be added to a computerized
customer list of persons susceptible to that scheme.

Persons advising consumer groups should begin to col-
lect and publicize contractual and billing abuses. Mer-
chants who want to retain their customers may respond
to inquiries about abusive billing tactics and modify their
procedures.

Attorneys should begin to develop fertile areas of class
action or multiple party litigation against mass marketers
who use ordering or billing procedures that may violate
state consumer protection laws. Many of these laws also
provide private redress for similar practices with the po-
tential for restitution awards and reasonable attomey’s
fees.

With the onset of consumer directed technology, the
nature of consumer transactions has changed consider-
ably in the past 10 years. In the future, it will change and
evolve at an even faster rate. The challenge for consum-
ers and consumer advocates will be to identify new areas
of billing abuse and to use the same technology that en-
ables those abuses to assist in their prevention.

—
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'Subs to TCI: We Want Our §1 Encore,
CABLE WORLD, July 1, 1991, at 20.

16 C.FR. § 425.1 (1994).

*TCI and its subdivisions currently serve
about 15 million subscribers, What
Makes Top Seven MSO’s Tick:
Roadmap of How the Cable Highway
Interconnects, ADVERTISING AGE,
April 11, 1994, at S-10.

“Subs to rc1: We Want Our 31 Encore,
supra note 1.

‘Under the aegis of the National Associa-
tion of Attorneys General
(“N.A.A.G.™), a cable task force, led
by the state of Florida and consisting
of state consumer attorneys from ap-
proximately 21 states, was formed to
contact TCI and deal with the ENCORE
situation. It is likely that this group was
instrumental in TCT’s eventual decision
to withdraw its negative option pro-
posal.

“Tele~-Communications, Inc., No. 91-2294
(Wis. Dep't of Agric., Trade & Con-
sumer Protection, July 28, 1993). Dur-
ing this time period, the states of
Florida and Washington also com-
menced legal proceedings.

"The Wisconsin litigation continued not-
withstanding TCI's change in billing
procedures. TCI contended that its EN-
CORE negative—option proposal was
not illegal. The state also charged that

TCI had previously used a negative—op-

tion plan in “unbundling” its Expanded
Basic service and in offering a program
guide. Unbundling, a practice of offer-
ing a service once part of a multiple
service package through negative—op-
tion billing, will be discussed in this
article in another context: the cable
offering of Time Warner in 1993. The
TCI litigation was resolved in July
1993, after two weeks of trial, by a
stipulated injunction prohibiting nega-
tive option billing and several related
practices.

47 U.S.C. §§ 521-559 (1991).

*Formally known as the Cable Television
Consumer Protection and Competition
Act of 1992. The primary purpose of
the act was to reinstitute the regulation

of rates charged by cable operators to
their customers.

Autumn 1994

19138 CONG. REC. S567 (daily ed. Jan. 29,
1992) (statement of Sen. Gorton).

147 U.S.C. § 543(D) (1994).

YWhat Makes Top Seven MSO’s Tick:
Roadmap of How the Cable Highway
Interconnects, supra note 3.

“In other parts of Wisconsin, Time Wamer
offered its “a la carte™ channels as a
Positive—option offering.

447 U.S.C. § 543 (1)(2)(B) (1994) ex-
cludes “video programming offered on
a per channel or per program basis”
from the definition of “cable program-
ming service™ which, under 47 U.S.C,
§ 543(c), is the category of cable ser-
vice subject to rate regulation.

“In Milwaukee, Time Warner offered four
channels by negative option under the
“alacarte” practice: WTBS, WGN, the
Discovery Channel and E!-TV.

“Time Warner Entertainment, No. 93—
2490 (Wis. Dep't of Agric., Trade &
Consumer Protection, filed Sept. 1,
1993). Century Communications
Group was also sued for similar prac-
tices. Century Communications, No.
93-2529, (Wis. Dep't of Agric., Trade

& Consumer Protection, filed Now. 16,
1993).

TWIS. STAT. § 100.20 (1993). Many states
have prohibitions against unfair trade
practices and unfair methods of com-
petition that are patterned after similar
federal provisions authorizing the Fed-
eral Trade Commission to pursue these
practices. Cf. 15 U.S.C. § 45 (1994),
The stipulated order in the Wisconsin
TCI case, issued under this section and
which established the state’s position
on negative option billing, prohibited
“[blilling a customer for any cable ser-
vice that the customer has not affirma-
tively ordered by name.”

"*Time Wamer Cable v. Doyle, 847 F.
Supp. 635 (W.D. Wis. 1994),

*Time Wamer has appealed the district
court decision to the 7th Circuit U.S,
Court of Appeals, Cause No. 94-1894,
Oral argument before the 7th Circuit
took place on September 22, 1994,

*FCC Third Order on Reconsideration, 74
Rad. Reg.2d (P & F) 1274 (1994),

#39US.C. § 3009 (1994).

239US.C.§ 3009(d) (1994).
43 Fed. Reg. 4113 (1978).

#15US8.C. § 45(a)(1) (1994).
BWIS. STAT. § 241.28 (1993).

*OR. ADMIN. R. 137.20.300 (1991) (Or-
egon).

7[d.
247 U.S.C. § 543(f) (1994).

BJONATHAN A. SHELDON, NaT'L CON-
SUMER LAW CTR., UNFAIR AND DE-
CEPTIVE ACTS AND PRACTICES 31 (3d.
ed. 1991).

*15 U.S.C. § 45(a)(1) (1994).
3'WIs. STAT. § 100.20(1) (1993).

“Garvey v. Buhler, 430 N.W.2d 616 (Wis.
Ct. App. 1988).

3Cf. RESTATEMENT (SECOND) OF CON-
TRACTS § 69 cmt. a (1981).

¥RESTATEMENT (SECOND) OF CONTRACTS
- § 178 (1981).

*There is nothing inherently unfair about
a customer affirmatively ordering a
series of items to be delivered over a
period of time. Concern arises, how-
ever, if the details of the proposal, par-
ticularly as to later deliveries and obli-
gations, are vague or ineffectively dis-
closed.

%38 Fed. Reg. 4896-915 (1973).

In the appendix to its discussion of the
Negative Option Rule (38 Fed. Reg.
4914), the FTC referred to objections
made by some merchandisers to incly-
sion under the rule of all arrangements
that tender merchandise on an optional
basis, such as continuity plans. Some
objections related to commercial
“Standing Order Plans” entered into
with libraries ‘or magazine retailers.
Other objections were voiced by spe-
cialized merchants, such as the “Wine
of the Month™ Club. The FTc did not
explain why it did not deal with these
unique situations, as suggested in the
record, by limiting the rule to sales to
retail purchasers.

BWIs. STAT. § 134.42(2)(d) (1993)
— E—
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