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ASSEMBLY COMMITTEE ON
CORRECTIONS AND THE COURTS

AGENDA
Wednesday, June 2, 1999

10:00 AM- Room 424 NE

I. Call to Order
IT. Roll cCcall

III. Public Hearing

A. Assembly Bill 355 (Walker/Boyle/Fitzgerald) sexual assault of a person confined in
“ an adult or juvenile detention or correctional facility and providing a penalty.

IV. Announcements
A. Next meeting

V. Adjournment



ASSEMBLY COMMITTEE ON
CORRECTIONS AND THE COURTS

AGENDA
Tuesday, June 8, 1999

10 AM Room 424 NE

I. Call to Order
II. Roll Call

ITII. Executive Session

A. AB 355 (Walker/Boyle/Fitzgerald) sexual assault of a person confined in an adult or
juvenile detention or correctional facility and providing a penalty.

IV. Announcements

A. Next meeting

V. Adjournment
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WISCONSIN LEGISLATIVE COUNCIL STAFF MEMORANDUM

One East Main Street, Suite 401; P.O. Box 2536; Madison, WI 53701-2536
Telephone: (608) 266-1304
Fax: (608) 266-3830
Email: leg.council@legis.state.wi.us

DATE: June 10, 1999

TO: ~ REPRESENTATIVE SCOTT WALKER AND OTHER INTERESTED
LEGISLATORS

FROM: Shaun Haas, Senior Staff Attorney

SUBJECT:  Explanation of 1999 Assembly Bill 355, Relating to Sexual Assault of a
Person Confined in an Adult or Juvenile Detention or Correctional Facility
and Providing a Penalty, as Affected by Assembly Amendment 1

This memorandum briefly describes 1999 Assembly Bill 355, relating to sexual assault of
a person confined in an adult or juvenile detention or correctional facility and providing a
penalty, as affected by Assembly Amendment 1. Assembly Bill 355, as affected by Assembly
Amendment 1, was recommended for passage by the Assembly Committee on Corrections and
the Courts.

Under current law, a person who has sexual contact or sexual intercourse, as defined in
s. 939.22 (34) and (36), Stats., respectively (attached), with another person without the other
person’s consent commits the crime of sexual assault (s. 940.225, Stats., attached). In addition,
current law prohibits a person from having sexual contact or sexual intercourse with another
- person under certain circumstances regardless of whether the other person has consented. The
crime of sexual assault is committed when a person has sexual contact or sexual intercourse with
the following persons, regardless of consent: (1) the person who is under the influence of drugs
or alcohol or suffers from a mental illness, so as to preclude him or her from effectively
consenting [s. 940.225 (2) (c) and (cm), Stats.]; (2) a person who is unconscious [s. 940.225 (2)
(d), Stats.]; (3) a patient or resident of an adult family home, a community-based residential
facility or health or mental health treatment facility that employs the other person [s. 940.295,
Stats.]; or (4) a person under the age of 16 [s. 948.02 (1) and (2), Stats.].

1999 Assembly Bill 355 prohibits a “correctional officer” or an individual providing
services directly to persons confined in a “correctional institution” from having sexual contact or
sexual intercourse with an individual confined in a correctional institution. A person who
violates this prohibition is guilty of a Class BC felony and may be fined not more than $10,000
or imprisoned for not more than 20 years, or both. If the offense occurs on or after December



31, 1999, when the so-called “truth in sentencing” legislation takes effect, a person may be fined
not more than $10,000 or imprisoned for not more than 30 years, or both. “Correctional
institution” is defined in the bill to mean a jail or correctional facility as defined in s. 961.01
(12m), Stats., attached; a secured correctional facility, is defined in s. 938.02 (15m), attached; or |
a secure detention facility, as defined in s. 938.02 (16), Stats., attached. “Correctional officer” is
defined in the bill to mean “ . . . any person employed by the state or any political subdivision
whose duties include supervising, controlling or disciplining persons confined in a correctional
institution.”

Assembly Amendment 1 prohibits a prisoner from having sexual contact or sexual inter-
course with another person while in a facility or institution in which the prisoner is confined.
“Prisoner” is defined to mean a person confined in a jail or correctional facility, a secured
correctional facility or a secure detention facility, as defined in the statutes cited in the previous
paragraph and attached to this memorandum. A person who violates this prohibition is guilty of
a Class D felony and may be fined not more than $10,000 or imprisoned for not more than five
years, or both. If the offense occurs on or after December 31, 1999, when the so-called “truth in
sentencing” legislation takes effect, a person may be fined not more than $10,000 or imprisoned
for not more than 10 years, or both.

The amendment recognizes an exception to the general prohibition in the case of a
prisoner who is a victim of a sexual assault. Under the exception, the prohibition does not apply
to a prisoner if all of the following apply:

1. The other person engaging in the sexual contact or sexual intercourse is subject to
prosecution for the commission of first-, second- or third-degree sexual assault [s. 940.225 (1),
(2) or (3), Stats.]; and

2. The prisoner is not subject to prosecution under the sexual assault statute [s.
940.225, Stats.].

If you have questions regarding the bill or the amendment, please contact me.

SPH:jal:tlu;ksm

Attachment



ATTACHMENT

Sections 938.02 (15m) and (16), 939.22 (34) and (36), 940.225 and 961.01 (I2m). Stats.

938.02 (15m) “Secured correctional facility” means a correctional institution operated or
contracted for by the department of corrections or department of health and family services for hold-
ing in secure custody persons adjudged delinquent. “Secured correctional facility” includes the
Mendota juvenile treatment center under s. 46.057, the facility at which the juvenile boot camp pro-
gram under s. 938.532 is operated, a facility authorized under s. 938.533 (3) (b), 938.538 @) (b) or

938.539 (5).

(16) “Secure detention facility” means a locked facility approved by the department under
s. 301.36 for the secure, temporary holding in custody of juveniles.

939.22 (34) “Sexual contact” means the intentional touching of the clothed or unclothed inti-
mate parts of another person with any part of the body clothed or unclothed or with any object or
device, the intentional touching of any part of the body clothed or unclothed of another person with
the intimate parts of the body clothed or unclothed, or the intentional penile ejaculation of ejaculate
or intentional emission of urine or feces upon any part of the body clothed or unclothed of another
person, if that intentional touching, ejaculation or emission is for the purpose of sexual humiliation,
sexual degradation, sexual arousal or gratification.

(36) “Sexual intercourse” requires only vulvar penetration and does not require emission.

940.225 Sexual assault. (1) FIRST DEGREE SEXUAL ASSAULT. Whoever does any of the fol-
lowing is guilty of a Class B felony:

(a) Has sexual contact or sexual intercourse with another person without consent of that per-
son and causes pregnancy or great bodily harm to that person.

(b) Has sexual contact or sexual intercourse with another person without consent of that per-
son by use or threat of use of a dangerous weapon or any article used or fashioned in a manner to
lead the victim reasonably to believe it to be a dangerous weapon.

(c) Is aided or abetted by one or more other persons and has sexual contact or sexual inter-
course with another person without consent of that person by use or threat of force or violence.

(2) SECOND DEGREE SEXUAL ASSAULT. Whoever does any of the following is guilty of a Class
BC felony:

(a) Has sexual contact or sexual intercourse with another person without consent of that per-
son by use or threat of force or violence.

(b) Has sexual contact or sexual intercourse with another person without consent of that per-
son and causes injury, illness, disease or impairment of a sexual or reproductive organ, or mental
anguish requiring psychiatric care for the victim.

(c) Has sexual contact or sexual intercourse with a person who suffers from a mental illness
or deficiency which renders that person temporarily or permanently incapable of appraising the per-
son’s conduct, and the defendant knows of such condition.
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(cm) Has sexual contact or sexual intercourse with a person who is under the influence of
an intoxicant to a degree which renders that person incapable of appraising the person’s conduct,
and the defendant knows of such condition.

(d) Has sexual contact or sexual intercourse with a person who the defendant knows is
unconscious.

(f) Is aided or abetted by one or more other persons and has sexual contact or sexual inter-
course with another person without the consent of that person.

(g) Is an employe of a facility or program under s. 940.295 (2) (b), (c), (h) or (k) and has
sexual contact or sexual intercourse with a person who is a patient or resident of the facility or pro-

gram.

(3) THIRD DEGREE SEXUAL ASSAULT. Whoever has sexual intercourse with a person without
the consent of that person is guilty of a Class D felony. Whoever has sexual contact in the manner
described in sub. (5) (b) 2. with a person without the consent of that person is guilty of a Class D

felony.

. (3m) FOURTH DEGREE SEXUAL ASSAULT. Except as provided in sub. (3), whoever has sexual
contact with a person without the consent of that person is guilty of a Class A misdemeanor.

(4) Consent. “Consent”, as used in this section, means words or overt actions by a person
who is competent to give informed consent indicating a freely given agreement to have sexual inter-
course or sexual contact. Consent is not an issue in alleged violations of sub. (2) (c), (cm), (d) and
(g). The following persons are presumed incapable of consent but the presumption may be rebutted
by competent evidence, subject to the provisions of s. 972.11 (2):

(b) A person suffering from a mental illness or defect which impairs capacity to appraise
personal conduct.

(c) A person who is unconscious or for any other reason is physically unable to communicate
unwillingness to an act. :

(5) DerINITIONS. In this section:
(ag) “Inpatient facility” has the meaning designated in s. 51.01 (10).

(ai) “Intoxicant” means any controlled substance, controlled substance analog or other drug,
any combination of a controlled substance, controlled substance analog or other drug or any com-
bination of an alcohol beverage and a controlled substance, controlled substance analog or other
drug. “Intoxicant” does not include any alcohol beverage.

(am) “Patient” means any person who does any of the following:

1. Receives care or treatment from a facility or program under s. 940.295 (2) (b), (c), (h)
or (k), from an employe of a facility or program or from a person providing services under contract
with a facility or program.
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2. Arrives at a facility or program under s. 940.295 (2) (b), (c), (h) or (k) for the purpose
of receiving care or treatment from a facility or program under s. 940.295 (2) (b), (¢), (h) or (k), from
an employe of a facility or program under s. 940.295 (2) (b), (c), (h) or (k), or from a person provid-
ing services under contract with a facility or program under s. 940.295 (2) (b), (c), (h) or (k).

(ar) “Resident” means any person who resides in a facility under s. 940.295 (2) (b), (c), (h)
or (k).

(b) “Sexual contact” means any of the following:

1. Intentional touching by the complainant or defendant, either directly or through clothing
by the use of any body part or object, of the complainant’s or defendant’s intimate parts if that inten-
tional touching is either for the purpose of sexually degrading; or for the purpose of sexually humili-
ating the complainant or sexually arousing or gratifying the defendant or if the touching contains
the elements of actual or attempted battery under s. 940.19 (1).

2. Intentional penile ejaculation of ejaculate or intentional emission of urine or feces by the
defendant upon any part of the body clothed or unclothed of the complainant if that ejaculation or
emission is either for the purpose of sexually degrading or sexually humiliating the complainant or
for the purpose of sexually arousing or gratifying the defendant.

(c) “Sexual intercourse” includes the meaning assigned under s. 939.22 (36) as well as cun-
nilingus, fellatio or anal intercourse between persons or any other intrusion, however slight, of any
part of a person’s body or of any object into the genital or anal opening either by the defendant or
upon the defendant’s instruction. The emission of semen is not required.

(d) “State treatment facility” has the meaning designated in s. 51.01 (15).

(6) MARRIAGE NOT A BAR TO PROSECUTION. A defendant shall not be presumed to be incapable
of violating this section because of marriage to the complainant.

(7) DeatH oF vicTiM. This section applies whether a victim is dead or alive at the time of
the sexual contact or sexual intercourse.

961.01 (12m) “Jail or correctional facility” means any of the following:
(a) A Type 1 prison, as defined in s. 301.01 (5).

(b) A jail, as defined in s. 302.30.

(c) A house of correction.

(d) A Huber facility under s. 303.09.

(e) A lockup facility, as defined in s. 302.30.

(f) A work camp under s. 303.10.
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Scott Walker

Wauwatosas Representative in the Wisconsin State Assembly

TO: Interested Parties
FR:  Representative Scott Walker
RE:  Bill to make sexual contact with inmates by staff a felony

DT: March 18, 1999

Attached is a memo prepared by Shaun Haas of the Legislative Council on the current
situation with sexual contact between staff and an inmate within the Wisconsin prison
system. Senator Fitzgerald and I are introducing legislation that parallels (page 3 of the
attachment to the Haas memo) the current BC felony for an employee of a facility (i.e.
adult family home, CBRF, impatient health care or state treatment facility) who has
sexual contact or sexual intercourse with a person who is a patient or resident of the
facility or program.

The Department of Corrections does have an aggressive Fraternization Policy and there
are currently laws that prevent sex with a non-consenting adult, but neither of these
allows for criminal prosecution against a correctional officer who has sex with a
consenting adult inmate. The worst that can happen is that the officer will be fired and
may be brought up on other charges - depending on the situation.

On Monday, Bradley W. Kok made an initial appearance in Dodge County Circuit Court
on a charge of delivering articles to an inmate. According to the criminal complaint, Kok
slipped cigarettes, paper and sexually explicit notes under the cell door of two female
inmates while on duty last year. Later, Kok entered the cell and had sexual contact with
one of the woman, according to the complaint. Under current law, Kok can not be

charged for the sexual contact — although he is no longer an employee of the Department
of Corrections.

In 1998, there were seven cases of consensual sex reported between guards and inmates,
he said. Five involved female correctional officers and male inmates and two involved
male officers and female inmates.

Two weeks ago, I began looking into this issue after an Amnesty International report
noted that Wisconsin was one of the 13 states without a law against sexual contact with
inmates. I plan to have a hearing on this bill at the beginning of April.

Any questions please contact me at 266-9180.

PO. Box 8953  Madison, Wisconsin 53708-8953 ¢ (608) 266-9180 * Toll-Free: (888) 534-0014 ¢ Rep.Walker@legis.state.wi.us
2334 N. 73rd Street * Wauwatosa, Wisconsin 53213 » (414) 258-1086

&3 Printed on recycled paper with soy based ink.
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WisCONSIN LEGISLATIVE COUNCIL STAFF MEMORANDUM

One East Main Street, Suite 401; PO. Box 2536; Madison, WI 53701-2536
Telephone: (608) 266-1304 :
Fax: (608) 266-3830
Email: leg.council @legis.state.wi.us

et

DATE: March 16, 1999
TO: REPRESENTATIVE SCOTT WALKER
FROM: Shaun Haas, Senior Staff Attorney

SUBJECT: Complaint by Jennifer M. Adams That Wisconsin Has “No Law Prohibiting
‘ Sexual Contact Between Inmates and Guards in Our Prisons”

This memorandum, prepared at your request, comments on issues raised by your constit-
uent, Ms. Jennifer Adams, in an e-mail message to you, dated March 11, 1999. In the e-mail,
Ms. Adams alleges that Wisconsin has “no law prohibiting sexual contact between inmates and
guards in our prisons.” Ms. Adams states further that “. . . there is little if any recourse for an
inmate who has been sexually assaulted by a guard or other prison official.”

It appears that Ms. Adams’ concem is based on a report by Amnesty International that
lists Wisconsin as one of 13 states that do not have laws “. . . that make it a crime for guards to
have sexual contact with female prisoners.” A review of the description of this report in an
article that appeared in U.S.A. Today, dated March 4, 1999, attached, presents a confusing
picture of Amnesty International’s concern. Clearly, the conduct described in the article
involved nonconsensual sex that is prohibited under Wisconsin’s general sexual assault statute [s.
940.225, Stats., attached]. Additionally, you should be aware that a specific statute penalizes the
abuse of residents of penal facilities. Specifically, under s. 940.29, Stats., attached, an employe
of a penal or correctional facility who “abuses, neglects or ill-treats™ any person confined in
such a facility or who knowingly permits another person to do so is guilty of a Class E felony
(punishable by a fine not to exceed $10,000 or imprisonment not to exceed two years, or both).

If Ms. Adams’ concern extends to both nonconsensual and consensual sexual contact
between an inmate and a prison guard, she should be aware that the Department of Corrections’
(DOC) policy governing relations between inmates and guards prohibits both consensual and
nonconsensual sexual contact. My understanding is that Bob Margolies, Legislative Liaison,
DOC, is providing you a copy of the DOC’s policy in this regard.

If you feel that the current criminal statutes should be revised to clearly address con-
sensual sexual contact between prison guards and inmates, I recommend that you consider

#

1/ 10

MAR 1 6 1999
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crcatmg a spemﬁc statute prohlbmng sexual contact between an- mmatc and a guard whether that ,

~ contact is consensual or nonconsensual. This draft legislation could be patterned after s. 940.22,

Stats., relatmg to sexual explontatxon by a thcrapxst (attached). Note, in particular, that sub. @

of this statute prohibits intentional sexual contact between a theraplst and his or her patient,
regardless of consent. Another approach you might considér is to amend the general sexual -

assault statute to prohibit an employe of a prison facility from having sexual contact with an

inmate of such facility, regardless of consent. This approach would be consistent with the

criminalization of sexual contact between an ‘employe and ‘patient or resident in various treat-
ment facilities identified in s. 940.295, Stats. This prohibition is currently set forth in s. 940.225
(1) (g), Stats., which is highlighted in the sexual assault statute, attached. Sexual contact
between an employe of such a treatment facility and a patient or resident is a Class BC felony
(pumshable by a fine not to exceed $10,000 or nnpnsonment not to exceed 20 years, or both).

KI may be of fu.rthcr assmtancc regardmg this matter, please let me know.
SPHﬁtlu;wu

Attachments




1999 Assembly Bill 355
Testimony of Cindy O’Donnell, Deputy Secretary
Department of Corrections
June 2, 1999

I am here today representing Secretary Litscher and the Department of Corrections to
speak in support of AB 355 for the following reasons:

1) According to a 1996 report by the Women’s Rights Project of Human Rights Watch,
sexual abuse of women prisoners is a serious problem throughout the nation. Similar
instances have been documented between female staff/male inmates and staff and inmates
of the same gender. According to the National Institute of Corrections and other national
correctional experts, there can be no consensual sex between an offender and a staff
member. According to a survey conducted by Amnesty International-USA, Wisconsin is
one of only 8 states that do not have a law that prohibits sexual relations between staff and
offenders. The statute on Abuse of Residents does not apply. This law would fill that void.

2) Since there is no current law that accurately addresses situations where a DOC
employee engages in sexual conduct with an offender, we terminate the employee under
state work rules and the DOC Fraternization policy. We have long supported zero
tolerance within the system despite the absence of a criminal penalty.

3) Our mission statement provides for the humane and respectful treatment of offenders.
This law would be consistent with that mission.

4) Currently, state law prohibits this conduct between therapists and we recently had a
psychologist charged under that statute (s. 940.22-Class C felony). This staff member
should not be treated differently from other staff inside the institution. All staff have
the ability to impact an offender’s release date through the issuance of conduct reports,
recommendations to the parole commission, recommendations for lower security, etc.
When staff are in positions of control, sexual conduct cannot be deemed consensual.

The vast majority of our staff does their job professionally and competently. Inappropriate
relations with inmates jeopardize the safety of all employees and the security of our
facilities. Any time a staff member is compromised, they become vulnerable to requests for
weapons, drugs, etc. which endanger all staff and inmates. For these reasons, the
Department of Corrections supports this bill.

As for the potential penalty for a violation, the Department would only note that the
Criminal Penalties Study Committee is currently reviewing the Criminal Code and the
classification of penalties. Given the expertise of that group, we suggest that this Committee

might want to consider asking them for a recommendation on appropriate penalties.
Thank you.
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Rights far AMl: Amnesty Toternational's campaign ou the United States of America

“Not szff

t of my Sentence:” Violations of the Human Rights of Women in Custody

FACTSHEET #6: ‘

The State of Laws and Lawlessness:
A survey of statutes on custodial sexual contact

Incarcerated women in U.S. prisons often suffer punishment far in excess of their state imposed
sentence. At the hands of correctional officers they face widespread sexual abuse ranging from
unauthorized body frisks to rape. Thirteen states offer no legal protections for women against sexual
molestation and abuse:

The following states have no law: Alabama; Kentucky; Massachusetts; Minnesota;
Oregon; Utah; Vermont; Wisconsin

The following states have enacted laws since March 4, 1999: Montana; Nebraska;
Virginia; Washington; West Virginia;

(NOTE: Amnesty International - USA believes that the West Virginia legislation is inadequate to
protect women incarcerated in that state, and an action will be initiated shortly)

In the vast majority of U.S. states and the Federal government, laws apply that recognize the potential
~ for abusive relationships between female inmates and correctional authorities and have criminalized
custodial sexual contact. Despite laws on the books, enforcement is often sporadic or non-existent.
Nationwide, rape and sexual abuse of incarcerated women is so widespread that inmates often
consider it a customary aspect of the prison experience. The recent explosion in the number of
women incarcerated exacerbates the problem, increasing instances of physical and emotional
violation.

Alaska Idaho Montana Rhode Island
Arizona Illinois Nebraska , South Carolina
Arkansas Indiana Nevada South Dakota
California Towa New Hampshire Tennessee
Colorado Kansas New Jersey Texas
Connecticut ~ Louisiana New Mexico Virginia
Delaware Maine New York Washington
District of Columbia  Maryland North Carolina West Virginia
Florida Michigan Ohio Wyoming
Georgia Mississippi Oklahoma United States
Hawaii ' Missouri Pennsylvania

Alaska's law is incorporated into the Criminal Code for sexual assault.

"Penetration" is Sexual Assault in the First Degree, and "contact” is in the second degree, both
of which are felonies.

The status of the people involved is given as the "offender engages in sexual [penetration]
[contact] with another person who is in the offender's care by authority of law."

http://www.amnesty-usa.org/rightsforall/women/factsheets/laws. html

6/1/99
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Alaska Stat. #11.41.410 and #11.41.420.

Arizona's law is a separate section in the Criminal Code for sexual offenses.

The status of the people involved is an employee of the State Department of Corrections
("DoC"), a private prison facility, or a contractual vendor to the DoC or private prison and a
person under the supervision of the department.

The prisoner is also guilty of the same offense,
Violation is a class 5 felony.

ARS. #13-1419

Arkansas' law is within the state's Criminal Code for sexual offenses, the 'statutory rape’' laws.

The status of the persons involved is employed directly or through contract with the DoC, the
Dept of Community punishment, or with city or county jails, and a prisoner in the custody of
these places and departments. '

Consent is not a defense.
Violation is a Class A misdemeanor

Ark. Stat. Ann. #5-14-109.

California has a separate section in their Penal Code for this law,

The 1% conviction a misdemeanor and the 2°9 violation a felony.

The status of the people involved are employees and officers of public entities, employees,

officers or agents of contractual entities providing detention facilities or staff, and a person
confined.

Consent is not a defense.

Cal Pen Code # 289.6.

Colorado includes the provision inside its Criminal Code under sexual offenses.

The status of the people are an offender who has supervisory or disciplinary authority over the
victim and the victim is in custody of law or detained in a hospital or other institution

The offender must USE his authority to coerce the victim to submit in order to be guilty of the
offense. . :

A violation is a Class 4 Felony for penetration or intrusion and a class 1 misdemeanor for

http://www.amnesty-usa.org/rightsforall/women/factsheets/laws.html 6/1/99
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contact.

C.R.S. #18-3-403 and #18-3-404

Connecticut's law is within its Penal Code listing of sex offenses.

The status of the people are an offender who has supervisory or disciplinary authority over the
victim and the victim is in custody of law or detained in a hospital or other institution

Intercourse is a Class C felony, while sexual contact is a Class A misdemeanor

Conn. Gen. Stat. #53a-71 and #53a-73a

Delaware's law is a separate section, Sexual relations in detention facility, in it's Criminal Code
under the subpart dealing with offenses relating to custody.

The status of the persons involved are a person working at a detention facility and a person in
custody at a detention facility.

The prisoner is also guilty.

The incident must occur on the premises of a detention facility
Consent is not a defense.

Violation is a class G felony

11 Del. C. #1259

The District of Columbia has a separate section under the Sexual offenses chapter of the Criminal
Code .

The status of the people are an offender who has supervisory or disciplinary authority over the
victim and the victim is in official custody, or is a ward or resident, permanent or temporary, of
a hospital, treatment facility, or other institution

Violation can be punished by a fine and/ or imprisonment up to ten years

D.C. Code #22-4113

Florida's law is a separate section under the State Correctional System chapter.

The status of the persons involved are an employee of the State DoC and an inmate or other
person supervised by the department in the community

Violation is a third degree felony.

Florida requires other employees to report their knowledge or reasonable suspicions, and
provides that failure to report, or reporting inaccurately, is a first degree misdemeanor.
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Any attempts to coerce the person required to report is a third degree felony.

Fla. Stat. #944.35

Georgia includes a separate section in its Criminal Code's sexual offenses chapter.

The status of the people are an offender who has supervisory or disciplinary authority over the
victim and the victim is in custody of law or detained in a hospital or other institution

The status of probation or parole officer, or other custodian or supervisor and a victim who is
under the supervision of the officer, custodian or supervisor is also included.

Consent is not a defense

Violation requires imprisonment for at least one but not more than three years.

‘0. C.GA. #16-6-5.1

Hawaii has its law within the Sexual Offenses section of the Criminal Code.

For a Second Degree offense, the status of the persons is a person employed in a state facility
or a law enforcement officer and a person in custody. The act requires penetration, which is a
Class B Felony.

For a Third Degree offense, the status of the persons is a person employed in state correctional _
facility and an imprisoned person. The act requires contact, which is a class C felony.

HRS #707-731 and #707-732

Idaho has a separate section in its Rape chapter of the Penal Code.

The status of the people is an officer, employee of agent of a jail or correctional facility and an
inmate of the facility. ‘

The sexual act itself is defined and has to match the given criteria.

It is an unclassified crime with a maximum life term but no minimum.

Idaho Code # 18-6110

Illinois has a separate section in its Sexual Offenses part of the Criminal Code.

The status of the persons are an employee of the penal system and a person in custody of the
‘penal system, which includes probationers, parolees, or releasees.

Consent is not a defense.

Violation is a class 3 felony.
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720 ILCS 5/11-9.2

Indiana has a separate section in its Official Misconduct section of the Criminal Law.

The status of the persons is a public employee or contractual employee who provides goods or
services to a person in lawful detention and a person under lawful detention.

Consent is not a defense,
Violation is a class D felony.

Burn,s Ind. Code Ann. #35-44-1-5

Iowa has a separate section in its Criminal law under the sexual abuse chapter.

The status of the persons is an officer, employee, contractor, volunteer or agent of the DoC, a
district or county and a person under custody of the DoC, district or agent.

Violation is an aggravated misdemeanor.

Iowa Code #709.16

Kansas has a separate section in its Criminal code under sexual offenses.

The status of the persons is an employee of the DoC or a contractual service provider employee
and an inmate, or a parole officer and a parolee or releasee under the direct supervision and
control of the offender.

The sexual act must conform to intercourse or sodomy as defined.
Consent is an element to the infraction
Violation is a level 10 felony

K.SA. #21-3520

Louisiana's law is a separate section under Official Misconduct in the Criminal Code.

The status of the persons involved is a law enforcement officer, officer of the DoC, or
employee of a prison, jail or correctional institution and a person confined in a prison, jail or
correctional institution. :

- Violation results in a fine up $10,000 and/or imprisonment up to 10 years.

La RS. 14:134.1
Maine includes the law as part of its Sexual assaults chapter in the Criminal Code.
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The status of the people are an offender who has supervisory or disciplinary authority over the
victim and the victim is in official custody or detained in a hospital, prison or other institution,
or is a probationer or parolee.

Violation is a Class B crime.

17-4 M.R.S. #253

Maryland has a separate section in its sexual offenses part of the Criminal Code.

The status of the persons involved are a correctional officer or a head or deputy head of a
correctional facility, including a sheriff, warden, superintendent, or any person having an
equivalent title who is appointed or employed to supervise a correctional facility and an inmate
incarcerated at a state or local correctional facility or an adult rehabilitation center.

Violation is a misdemeanor.

Md. Ann. Code art. 27, # 464G

Michigan includes its law within the Penal Code chapter of criminal sexual conduct.

The status of the persons is the offender is an employee, contractual employee or volunteer
with the DoC or with a county and the victim is a prisoner, probationer, or under the
jurisdiction of the DoC.

The offender must know of the victim's status.
Violation is fourth degree misdemeanor.

MSA #28.788(5) MCL # 750.520e

Mississippi has a separate section in its sexual offenses part of the Criminal Code.

The status of the persons are jailer, guard, employee of the DoC, sheriff, constable, marshal or
other officer and a person incarcerated in any jail or any state, county or private correctional
facility.

The sex act is defined.
Consent is irrelevant to the crime.
Violation is a felony.

MS Code #97-3-104

Missouri has an inadequate provision in its Correctional and Penal Institutions code

The only status required is the victim must under the jurisdiction of the DoC.
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The law requires that the offender knowingly injures the physical well-being of the victim by
sexual contact

Violation is a class C felony.

#217.405 R.S.Mo.

Montana's Governor signed 1999 SB 32 on March 16, 1999, amending the criminal code for sexual
offenses.

The status of the persons involved are a person incarcerated in a detention, correctional or

treatment facility and an employee, contractor or volunteer of the facility that has supervisory
or disciplinary authority over the victim.

Consent is not a defense.

Sexual intercourse is punished by a term of up to 5 years and a fine, and sexual contact is
punished by a maximum 6 months and a $500 fine. :

1999 Montana Chap. Law 84

Nebraska's Governor approved 1999 LB 511 on March 30, 1999, amending the criminal code.

The status of the persons is an inmate or parolee and a person employed by the Department of
Correctional Services or Office of Parole Administration, a contractor with the department, or a

person delegated or authorized by the department to oversee inmates. Local jails are not
included.

Consent is not a defense.
Violation is a felony.

1999 Nebraska Laws 511

Nevada has a separate section in a Prohibited Conduct section of the Correctional Institutions code

The only status required is a person who is in lawful custody or confinement, but not
residential confinement

Both the prisoner and the other person are guilty of a class D felony.

Nev.Rev.Stat. Ann.#212.187

New Hampshire includes the provision within its sexual assault section of the Criminal Code.

The status of the people are an offender who has supervisory or disciplinary authority over the
victim and the victim is incarcerated in a correctional institution, or a probation or parole
officer and the victim who is under the supervision of the officer.
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The law requires the offender mﬁst use the authority to coerce the victim to submit
Penetration is an aggravated felonious sexual assault.

Contact is a class B felony.

Consent is not a defense to penetration

62 NH Stat Ann #632-A2 and #632-43

New Jersey includes the law within the sexual offenses in the Criminal Code.

The status of the people are an offender who has supervisory or disciplinary authority over the
victim by legal, professional or occupational status, and the victim is on probation, parole, or
detained in a hospital, prison or other institution

Penetration is a second degree crime.
Contact is a fourth degree crime.

N.J. Stat # 2C:14-2 and #2C:14-3

New Mexico includes the law within its criminal sexual acts part of the Criminal Code.

The status of the persons are an offender with authority over the victim and the victim is
confined in a correctional facility or jail

Penetration is fourth degree felony.
Contact is not criminalized.

NMSA 30-9-11

New York does not have a specific crime, but includes a provision within its statutory rape
provisions of the article on sex offenses section of the Penal Code.

The status of the persons is an offender who is an employee with specific duties of the DoC or
local jail and a victim who is committed to the DoC, hospital or jail.

The victim is considered incapable of consent.

There are no specific crimes related to the act, only statutory rape provisions

NY CLS Penal #130.05

North Carolina includes a provision within its sexual offenses article of the Criminal Law.
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The status of the people is an offender who an agent or empldyee of an institution having
custody of the victim, and the victim is in custody

Consent is not a defense.
Violation is a class E felony.

N.C. Gen.Stat. #14-27.7

Ohio includes a provision within its sexual offenses part of the Criminal Code

The status of the people are an offender who has supervisory or disciplinary authority over the
victim and the victim is in custody of law or a patient in a hospital or other institution

Violation is a third degree felony

OH.R.S. #2907.03

b

Oklahoma has a provision within the rape law in the Criminal Code

The status of the people are an offender who is an employee of the state or a contractor that has
authority over the victim and the victim is in legal custody of a state agency

Violations are a Section S-1 penalty

Ok Stat Ann. #21-1111

Pennsylvania passed their law on December 21, 1998 (becomes effective February 21, 1999) by
adding a section to the Sexual Assault chapter of the Criminal Code. ' '

The status of the persons is an employee or contractual employee of the State or county DoC
and an inmate

Violation is a first degree misdemeanor.

1998 Pa. ALS 157 (to be codified as 18 #3124.2)

Rhode Island has a separate section in the Jails and Prisons chapter of the Criminal Code.

The status of the persons is an employee of the DoC or a service contractor, or a person having
direct custodial supervision and control and an inmate

The sexual act is defined
Violation is a felony

R.I Gen. Laws #11-25-24
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South Carolina hides a provision within its Health Code under the article Treatment, Rights,
Privileges and Expenses of Patients Generally '

The status of the persons is an employee of a state or local correctional facility and an inmate
of that facility »

The act is sexual intercourse
Violation is a felony

S.C. Code Ann. #44-23-1150

South Dakota has a separate section under the chapter Management of State Penitentiary in the Penal
Institutions code.

The status of the people are an offender who is employed by the state or at a detention facility
and has custodial, supervisory or disciplinary authority over the victim and the victim is in
detention :

Sexual penetration is the prohibited act
Violation is a class 6 felony

S.D. Codified Laws #24-1-26.1

Tennessee has a separate section under the Regulation and Care of Inmates part of the Correctional
Code.

The status of the people are a law enforcement or correctional officer and a prisoner or an
inmate

Violation is a class A misdemeanor

Tenn.Code Ann. #41-21-241

Texas has a separate section in the Penal Code under the Abuse of Office chapter.

The status of the persons is a peace officer, an official or employee of a penal institution and a
person under arrest, detention, or confinement.

Violation is a felony.

Tex Penal Code #39.04

Virginia's Governor signed 1999 HB 346 on March 22, 1999, updating Virginia's criminal code.

The status of the persons is an inmate, parolee, probationer, or pretrial or posttrial offender and
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an employee, contractual employee or volunteer with a state or local correctional facility,
regional jail, the department of corrections, a local community corrections program or a pretrial

program and is in a position of authority over the other person and knows the other person is
under jurisdiction.

Sexual intercourse is a felony. Sexual battery is a misdemeanor.

1999 VA Chapter Law 294

Washington's Governor signed SB 5234 on April 20, 1999, amending the law on insitutions.

The status of the persons are an employee or contract person with the ability to influence the
victim's conditions of confinement, or law enforcement and a person detained, under arrest, or
a resident under of a facility or under supervision.

Consent is not a defense.
Sexual intercourse is a felony and contact is a misdemeanor.

1999 Washington Chapter Law 45

West Virginia's Governor signed SB 466 on March 26, 1999 amending the Organizations and
Institutions section of the code.

The status of the persons are a person employed by the Department of Corrections or working
at a correctional facility by contract and an individual incarcerated in West Virginia.

The person incarcerated is guilty of the same offense, urless the incarcerated person can prove
the act was not voluntary.

Violation is a misdemeanor.

Wyoming has a provision within the Sexual Assault laws of its Criminal Code
The status of the persons is the offender is in a position of authority over the victim

The act is defined as sexual intrusion
The offender must USE their authority to cause the victim to submit

The law does not mention inmates or those under detention specifically
Violation is a felony

WY Stat #6-2-303

The United States Federal Government has a separate section under its Sexual Abuse chapter in the
Criminal Code
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The status of the people are an offender who has custodial, supervisory or disciplinary
authority over the victim and the victim is in official detention

Violation is punishable by a fine and/or imprisonment up to one year

18 USC 2243

é Amnesg International USA : Actions + Campaigns : Rights for All : Women in Custody : Factsheets
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