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LEGISLATIVE COUNCIL RULES CLEARINGHOUSE REPORT

This rule has been reviewed by the Rules Clearinghouse. Based on that review, comments are
reported as noted below:

1. 'STATUTORY AUTHORITY [s. 227.15 (2) (a)]

Comment Attached YES NO |~

2. FORM, STYLE AND PLACEMENT IN ADMINISTRATIVE CODE s. 227.15 (2) (c)]

Comment Attached YES | V¥ NO D

3. CONFLICT WITH OR DUPLICATION OF EXISTING RULES [s. 227.15 (2) (d)]

Comment Attached YES -~ NO

4. ADEQUACY OF REFERENCES TO RELATED STATUTES, RULES AND FORMS
(5. 227.15 (2) )] v

Comment Attachéd ' . YES D ) NO lZI

5. CLARITY, GRAMMAR, PUNCTUATION AND USE OF PLAIN LANGUAGE [s. 227.15 (2) (f)]

Commeht Attached YES IZI NO l:

6. POTENTIAL CONFLICTS WITH, AND COMPARABILITY TO, RELATED FEDERAL
REGULATIONS [s. 227.15 (2) (g)]

Comment Attached YES NO (|

7. COMPLIANCE WITH PERMIT ACTION DEADLINE REQUIREMENTS [s. 227.15 (2) ()]

Comment Attached YES NO |~
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CLEARINGHOUSE RULE 98-184
‘Comments

[NOTE: All citations to “Manual” in the comments below are to the
Administrative Rules Procedures Manual, prepared by the Revisor of
Statutes Bureau and the Legislative Council Staff, dated September

1998.]

2. Form, Style and Placement in Administrative Code

Section Tax 2.395 (1) (a) is drafted incorrectly because definitions may not be drafted to
include substantive provisions. [See s. 1.01 (7) (b), Manual.] The requirements that a
corporation retain direct or indirect ownership of 100% of the subsidiary stocks and that a
subsidiary is eligible to participate in a restructuring only if it has been “completely inactive” are
substantive provisions and should be placed elsewhere in Clearinghouse Rule 98-184.

5. Clarity, Grammar, Punctuation and Use of Plain Language

a. Section Tax 2.395 (1) (a) could be drafted more clearly in a number of respects.
First, would it be more accurate to state that a corporate restructuring means the transfer by a
corporation of property, rather than “operations,” in exchange for 100% of the subsidiary’s
stock? Second, is it intended that a corporate restructuring includes the transfer by a corporation
of “all” of its operations to a subsidiary? Third, it is suggested that the phrase “newly organized
or existing” in the first sentence of s. Tax 2.395 (1) (a) be deleted because it is ambiguous. A
“newly organized” subsidiary is an existing subsidiary. Similarly, the word “existing” should be
deleted from the third sentence of s. Tax 2.395 (1) (a). Fourth, would it be more accurate in the
last sentence of s. Tax 2.395 (1) (a) to require that a corporation “has not been engaged in
business” rather than “has been completely inactive” in order to be eligible to participate in a
corporate restructuring? The phrase “completely inactive” appears to be vague in the context in
which it is used because there are activities that probably must be undertaken for a corporation to
become organized before it conducts business.
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b. The phrase “that files an application under this section and” in s. Tax 2.395 (1) (b)

should be deleted. Section Tax 2.395 (2) (intro.) stateés that “(a) corporation may file an
application . . . .”

c. The phrase “will file” in s. Tax 2.395 (1) (c) should be replaced with the word “files.”
[See s. 1.01 (1), Manual.] In addition, s. Tax 2.395 (1) (c), when read in conjunction with s. Tax
2.395 (2), is confusing as to whether the corporation or its subsidiary, or both the corporation
and its subsidiary, must file an application. Section Tax 2.395 (1) (c) defines subsidiary as a
corporation that will file an application with a corporation. Section Tax 2.395 (2) states that a
corporation may file an application but does not address whether the subsidiary has to file an

application either with the corporation or separately. This ambiguity in Clearinghouse Rule
98-184 should be addressed. ‘

d. Section Tax 2.395 (1) (d) defines “unfair representation of the degree of business
activity in this state,” in part, as meaning that the sum of the Wisconsin tax liability of a
corporation and its subsidiaries exceeds 200% of the Wisconsin tax liability that the corporation
would have “computed” if the corporation “did not contribute business operations to one or more
subsidiaries.” It is suggested that the word “owed” be substituted for the word “computed.” In
addition, it is suggested that the phrase “if corporate restructuring had not occurred” be
substituted for the term “if the corporation did not contribute business operations to one or more
- subsidiaries,” since “corporate restructuring” is a defined term.

~e. It is suggested that the phrase “under this section” be placed after the word
“apportionment” in s. Tax 2.395 (2).

f. It is suggested that the word “present” be substituted for the word “current” in s. Tax
2395 (3) (j), in order to more clearly refer back to the allocation or apportionment method
described in s. Tax 2.395 (3) (g). :

g. Section Tax 2.395 (3) (m) would be more clear if the information requested was
whether the corporation is being audited by the department at the time of the application. [See
s. 1.01 (9) (b), Manual.]

h. Section Tax 2.395 (7) (b) appears to conflict with the definition of “unfair ~
representation of the degree of business activity in this state” in s. Tax 2.395 (1) (d). The
defined term specifies when unfair representation of the degree of business activity exists, so it
is unclear what is meant by s. Tax 2.395 (7) (b) and (c).

i. The meaning of s. Tax 2.395 (7) (d) is unclear. Does this paragraph mean that if the
department terminates an approved alternative apportionment method, a corporation has the right
to request a mew alternative apportionment method and the department must resubmit the
proposed alternative method to the Joint Committee for Review of Administrative Rules
(JCRAR)? If so, the paragraph conflicts with s. 71.25 (14), Stats., which provides that the
Department of Revenue may authorize an alternative apportionment method. Alternatively, does
the paragraph mean that the Department of Revenue must submit to the JCRAR the alternative
apportionment method that has been terminated by the department? The department should
clarify the meaning of this paragraph of the rule. -
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Honorable Fred Risser
President, State Senate

Room 220 South, State Capitol
P.O. Box 7882

Madison, Wl 53707-7882

Honorable Scoftt Jensen

Speaker, State Assembly

Room 211 West, State Capitol
"P.O. Box-8952

Madison, WI 53708

Re: Clearinghouse Rule 98-184

Dear Senator Risser and Representative Jensen:

~Pursuant to s. 227.19(2), Stats., this is to notify you that the proposed rule order relating to
the use of an alternative apportionment method is in final draft form. The proposed rule order
was published in the Wisconsin Administrative Register in Mid-December 1998. A public
hearing was held on December 28, 1998.

Copies of the proposed rule order and Report required under s. 227.19(2) and (3), Stats.,
are enclosed. A brief summary of the proposed rule order follows. ‘

Summary of Proposed Rule Order

Statutory authority:  s. 71.80(1)(c), Stats. (1995) and s. 71 .25(14)(b), Stats., as created
by 1997 Wis. Act 299 , '

Statutes interpreted: s. 71.25(14), Stats.

SECTION 1. Tax 2.39(3)(a)(intro.) is amended, to exclude corporations that qualify for
the use of an alternative apportionment method from the rule relating to the general
apportionment method.

A 'second note at the end of Tax 2.39(3) is created, to include a reference to Tax 2.395.

SECTION 2. Tax 2.395 is created, to address the use of an alternative apportionment

method. This alternative was created by s. 2r, 1997 Wis. Act 299, effective for taxable years
beginning on January 1, 1998. :




Honorable Fred Risser
Honorable Scott Jensen
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SECTION 4. Tax 11.28(2)(b) and (f), (3)(c)1.b. and (4)(c) are amended, to clarify that
sales and use tax on property given away need not be measured by the cost of the property

(e.g., the tax may be measured by its market value if the requirements of s. 77.57, Stats., are
met).

Sincergly,

Secretary of Reyénue

CZ:MPW:cll

i:/rules/239 Committees — President, Speaker

Enclosure




DEPARTMENT OF REVENUE
CLEARINGHOUSE RULE NUMBER 98-184
SECTION 227.19(2) AND (3), STATS., REPORT

Need For Proposed Rule

Section 2r of 1997 Wis. Act 299 requires that the Department of Revenue prepare
administrative rules specifying the procedure for a corporation to request the use of an
alternative apportionment method, the circumstances under which the department may grant

such a request and the alternative methods that the department may authorize under s.
71.25(14), Stats.

Public Hearing

A public hearing was held on December 28, 1998. Nobody appeared at the hearing, to offer
testimony. :

- Legislative Council Staff Recommendations

All recommendations of the Legislative Council staff have been incorporated into the proposed -
order. SRR

Regulatory Flexibility Analysis

The proposed rule order does not have a significant economic impact on a substantial number
of small businesses.

i:rules/239 Committees - Report




PROPOSED ORDER OF THE DEPARTMENT OF REVENUE
- AMENDING AND CREATING RULES"

The Wisconsin Department of Revenue hereby proposes an order to: amend Tax

2.39(3)(a)(intro:); and create Tax 2.395, relatmg to the use of an alternative apportlonment
method.

Anaiysis by the Departlﬁent bf Revenue

Statutory authority:  s. 71.80(1)(c), Stats., and s. 71.25(14)(b), Stats., as created by
1997 Wis. Act 299 . : T .

Statutes interpreted: s. 71.25(14), Stats.

SECTION 1. Tax 2. 39(3)(3)("’1’(!'0) is amended, to exclude corporations. that qualify for . f

the use of an alternative apportionment method from the rule relating to the.general
apportlonment method. : :

A second note at the end of Tax 2.39(3) is created 'to include a reference to Tax 2.395. -

SECTION 2. Tax 2.395 is created, to address the use of an alternative appor’nonment

method. This alternative was created by s. 2r, 1997 Wis. Act 299 effective for taxable years
_beglnnmg on January 1, 1998. . .

SECTION 1. Tax 2. 39(3)(a)(intro )is aménded to read:
Tax 2 39(3)(a)(|ntro ) For the reporhng of income for the purposes of franchlse or |
mcome taxatlon all busmesses except financial organizations and pubhc utilities as defined in

ss. 71.04(8) and 71 .25(10), Stats., and corporations that are authorized to use an altematwe

method df.aggorfcionmen’é undér s. 71 .25(.14),.Stét_s., shall use an apb_ortionment fractionr

- composed of a sales ‘fa-ct.or representing 50% of _the fraction, a p‘rc}pérty factor represénting.
25% of the fracﬁon and a Apayrol'l factor repreéenting ‘25% of thé fréction. Property, payroll or -
sales relatéd to the production of nonapportionable ihcomé desé_ribed ins. 71 .O4‘(1)_and (4) orv
71.25(5)(b), Stats., may not be included in eifher the numerator or th}e denominator of ahy of
-theépportionment factors. If one of th'esé factors is.:a-mi;c'(_ed bursuani tos. 711‘04(10) or

71.25(11), Stats., the percentages of the Aﬁ.'action represented by the rem'aining féctors shall be




adjusted as follows:

Note to Revisor: Insert the following note after the first note at the end of Tax 2.39(3):

" Note: See s. Tax 2.395 for an alternative method of apportronmg the i xncome of cenam
corporations. :

SECTION 2. Tax 2.395 is created to read:

Tax 2.395 Alternati\re method of apportionment. (1) DEFINITIONS. In this section:

(a) “Corporate restructuring” means the transfer by a COrbqrstion- of part or all of its
property and employes to one or more subsidiaries in exchange for 100% of the subsidiary’s
. stock. | o

(b) “Corporation” mearrs a corporation for prsﬂt trrét is incorporéted under ch. 180, |
Stats., or.vunder the law of another staie, the District of Columbia or a foreign country and is
subject ro tax under s. 71. 23(1) or (2). Stats.

(c) “Subsrdlary” means a corpora’uon that flies an application | under thls sectlon witha -
corporatlon that directly or mdrrecﬂy owns 100 % of the total value or share of all classes of its
stock outstandmg

(d) “Unfair represen’;ation of the degree sf business a,cfivity in_ thrs state” rﬁeans that the
sum of the Wisconsin .tax Iiability of fhe corporation and jts subsidiaries caiculated unders.
71.25(6), Stats., exceeds 200% of the Wls.consrn tax I|ablllty that the corporatlon would have
owed if corporate restructurlng had not occurred and results in at Ieast $2 mllhon of additional
Wlsconsm tax liability. _

: Noté:A This definition applies only for purposes of s. 71.25(14), Stats.
(e) “Wisconsin tax liability” means the gross tax computed under s. 71 .23(1) or (2),

Stats.

2y WHO MAY FILE AN APPLICATION. A corporation together with its subsidiary may




file an application on or before January 1, 2000 ;co use an alternative method of apportionment
under this sectlon if all of the followmg conditions are met: | |

(a) The corporatron is not a financial organization as defined in s. 71 25(10)(a) Stats., a
public utility as defmed ins. 71.25(1 0)(b), Stats., or a tax-option corporatlon as defined in's.

71.34(2), Stats.

(b) The corporation is a party to a corporaté restructuring that occurs aﬁef Juné 30,
1998 and before January 1, 2000

(c) The corporatnon retains direct or indirect ownershlp of 100% of the subsidiary’s stock
and the subS|dlary has not been engaged in busmess in or outside thls state since the date of
its incorporation.

(d) As a result of the corporate restructuring, the use of the all'ocation‘and separate, o
~ accounting rhethod or thé apportionmént rhethod prescribed under s. 71.25(8), Stats., wéuld
result in an unfair repfesentation of the dégreé of Business activity.in this State, given the same
level of sales, payrol and prdperty fof the c:orporatién ‘én"d .its subsidiariés,

(3) ‘CON'i'ENT OF THE A%’PUCATBON. The applicat'i}on shall sét forth a complete
statement 6f the fac;cs ain'nd reasohs felating {o the feque_st to use‘ an altérnative method of
apportioning incbme to Wiécons}n, including thé following: |

| ‘(a) The full namle, address and federal emplbye‘r idehtiﬁ(:aﬁon number of the corporation
applying for the change in apportio.nment method. |

(b) The'full name, address and fedefal employer identifi cation nurﬁber of the
subsidiaries that are a party to the corporate restructunng If thls lnforma’uon is not avallable
when the apphca’non is filed, it shall be provided to the department as an amendment to the
' appllcatlon at Ieast 60 days before a return using an alternatlve apportlonment method is filed.

(c) The corporatlon s and the subsidiaries’ taxable year. The subsidiaries shall have the




same taxable year as the corporation.

(d) The taxable year for which the corporation wishes the change to become effective.
(e) A detailed de_scriptien of the corporate structure and business operations before the

corporate restructuring.

(f) A detailed description of the corporate structure and bueiness operations after the
corporate restructurinp. | 4. |

(g) The present allsc'ationor apportionment method used in Wisconsin. |

(h) A descnptron of the alternative apportionment method requested

(A complete and precise statement of the reasons for the modification requested,
mcludlng why the present method does not fairly represent the activities of the corporation and
its subsidiaries in Wrsconsm

(j) Calculations using date from the most recently'ﬂted tax retum prior to July 1, ‘1998
showing that the Wrsconsm tax Irablhty of the corporatron and its subsrdranes using the present

method of allocatlon or apportionment would result in an unfarr representatlon of the degree of

business ac’nvrty in thrs state.

(k) Calculations using déte from the most recently filed tax retumn prior to‘ July 1, 1998,
-showing tha} the Wisconsin tax Iiapility of the corporation and its subsidiaries using the
proposed alternatiye method of apportionment does not result in less Wisconsin franchise or
income tax than‘ the corporation would be liable for without restrueturing.
(L) Any other inforn’tation relevant to the application the department requires or the ‘
. corporation believes may have a bearing on the department’s decisiqn about vyhether to grant |

the apportronment method requested

(m) Whether the corporatlon is bemg audited by the department at the time of the

appllcatlon




Note: The applioatron shall be mailed to the following address: Admiinistrator of the

Division of Income, Sales and Excise Taxes, Wisconsin Department of Revenue, P.O. Box
8933, Madison, Wl 53708-8933. »

(4) ALTERNATIVE METHODS OF APPORTIONMENT. The departrnent may authorize
any one or a combination of the followmg alternative methods of apportionment |

(a) Excluding any one or-more of the property, payroll and sales factors.

(b) Weighting the factors other than 50% sales, 25% property and 25% payroll.

(c) 'Ailocati.ng sales, other than sales of tangible persona_l property; to the state in which"
the corporation’s ousto'rners are Iocated tor' purposes of computing the numerator of the sales :
factor. For purposes of this paragraph: -

| 1.A sale is allocated to the iocatiori where the customer receives the benefit of the .
' _ service. ,
. 2. Ifthe cnstomer receives the benefit ‘of the se'rv_ice in more than one state, the gross"
‘receipts are includable in the n-umerator}of the apportionment factor in proportion to the extent

. the recipient receives the benefit of the service in each state.

(d) lncludmg one or more additional factors which will fairly- represent the corporation S

~ orthe subsrdianes busmess actlvrty in this state.

e

(e) Allowing one method for apportioning the business income of the corporation and
another method for apportloning the busmess income of a subs:diary

(f) Allowing the corporation and one or more subsidiaries to compute their Wisconsm tax
Iiabillty by adding together their apportionable income and appomonment factors, eliminating
any intercompany tn‘ansaotions, computing the Wisoonsin' tax Iiability as thougn the group were
' one taxpa)}er and dividing the combined,Wiscons’in tax liability among the corporations based

- on their share.of the group’s Wisconsin-business income.




(9) Allowing any other épportionment method that will féirly répresent the corporétion’s
and the subsidiaries’ business aétivity in this state. | |
(5) REVIEW OF THE APPLICATION. The department shall review the information
submitted and fpllow the pirocedure specifiedin s. 71 .25(.14')('c)-, Stats., before issuing a written
. decision regarding the use of an alternative fnethod of apporﬁonment. The corporation shall -
receive written approval before usirg the alternative method.
(6) YEARS FOR WHICH USE OF ALTERNATIVE METHOD OF APPORTION’MENT
' APéLIES. (2) Except as provided in par. (bi, once an alternative method of apportionment has
been approved for a taxable year,«the corporation shall usé' it for that ta?(abie yeaf and all
| subsequent taxable years, unless the départment finds the use of the a!terhétive apportionment .
method is ﬁo longer appropriatg as determihed under sub. (7)(b). |
(b) NohNithstandiﬁg.par. (a), the .aggregate qf the cor;;orétion's and the subsidiaries'
Wisconsin tax liability shall 'be the greater of the Wisconsin tax iiébility calgulated;ysing' .the‘-
approved alternative apportionment or the Wiscqnéin tax liability célculated as if the con;porate :
» restructL;ring haq not taken placé.
) REVOCATION, OF USE OF ALTERNATIVE METHOD OF APPORTIONMENT.
(a) 1: If the department upon audit or review finds that the use of the apbortion’ment method
prescribed in s. 71 .25'(6), Stats., does not result in an unfair rep}ésentation of the degree of
business -activity in this state for the first taxable yeér for which an alternative méthod of
apportionment was approved, the corporation and its subsidiaries shéll recalculate their.
Wisconsin tax liébilities under s. 71.25(B), Stats.
2. Ifthe depértment upon audit or review finds that the use of the alternative
e{pportionment method in subsequent taxable years is no longer appropriate as ldetermine'd

under par, (b), the corporation and its subsidiaries shall recalcuiate their Wisconsin tax liabilities




under's. 71 .25(6); Stats., for each of the subsequent'taxable years.

(b) In determining whether a corporation may continue to use the aiternative method of
apportionment, the department shall Iook"for a continued substantial amount of difference |
between the tax Iiability calculated pursuant to s. 71 .25(6); Stats., and the tax liability had the
restructuring not taken place. The department shall also consider any additional information

the corporation has submitted-pursuant to sub. 8).

(c) If the department finds for a pericd of at Ieast three consecutive taxable years that a
substantial dlfference in tax liability as determined in par. (b) no Ionger exists, the corporation
may no Ionger use the approved alternative apportionment method
| (d) If the department terminates the approved alternative apportionment method, m a
subsequent taxable year the corporatlon may request a new alternative method of
apportlonment. The department shall submit the new propoeed alternative method of -

5 apportionment to the co-chairpersons of the joint cornmittee for review. of adininistrative‘rules»
~ pursuant to s. 71.25(14)(c), Stats. |
(8). FILING OF RETURN. For each taxable year, the corporation and its subsidiaries
shall file with their Wisconsin corporate franchise or income tax returns schedules setting forth‘
~ the oaiculations,required under sub.(6), as well as a calculation of the.ta;t liability of the
corporation and its subsidierie_s under s. 71.25(6), Stats. The corporation and its subsidiaries -
shall attach a copy of the departnﬁent’s, approval to use an alternative apportionment‘method to
the front of each return filed. The corporation may also include additional expla'natory rrtaterial
relative to its business acti\}ity. The returns shall be filed with the department's audit bureau.
Note: The address for mailing the returns is: Audit Bureau, Wisconsm Department of

- Revenue, P.O. Box 89086, Madrson Wi 53708—8906

(9) CONFIDENTIALITY. All documents related to a request for an alternative method of.




apbortionment shall be éubject to the confidentiality provisions of s. 71.78, Stats.

Note: Section Tax 2.395 interprets s. 71.25(14), Stats.

The rules contained in this order shall take effect on the first day of the month following
publication in the Wisconsin administrative register as provided in s. 227.22(2)(intro.), Stats.

Initial Regulatory Flexibility Analysis

This proposed rule order does not have a significant economic impact on a substantial
number of small businesses. : ~ '

DEPARTMENT OF REVENUE

ouss_ Nt be 71 By: Qﬁ&% )

" Cate Zeuske m)
- Secretary of Revente

i.rules\239 Proposed Order




1997 Session

LRB or Bill No./Adm. Rule No.
4 o | TAX 2.39 and 2.395
FISCAL ESTIMATE ORIGINAL ‘ O uPDATED ‘Amendment No. if Appiicable
[DOA-2048 N(R10/94) O correcTeED O SUPPLEMENTAL
Subject -

Alternative Apportionment Method

 Fiscal Effect Unknown
state: [ ] No State Fiscal Effect

Check colurmns below only if bill makes a direct appropriation or affects a sum sufficient D Iﬁcrease Costs - May be Possible to Absorb
appropriation '

‘ : " Within Agency's Budget [ |Yes [_] No
I:I Increase Existing Appropriation D Increase Existing Revenues . .

Decrease Existing Appropriation D Decrease Existing Revenues
D Create New Appropriation

D Decrease Costs

Local: D No LocaIAGovemment Costs

. D Increase Costs - 3. D Increase Revenues 5. Types of Local Governmental Units Affected:
. Permissive DMandatory D Permissive E] Mandatory
' o ] Towns [ vitages [cities
2. [] Decrease Costs . 4.[] Decrease Revenues o ] counties O Others
' DPen'nissive DMandatory . . . DPermissive D Mandatory '

[ school Districts [ ] WTCS Districts
Affected Ch. 20 Appropriations

Fund Sources Affected

[depr [rep [Clero [ prs [Isee [Jsec-s

. Assumptions Used In Arriving at Fiscal Estimate

Under provisions of 1997 Wisconsin Act 299, corporations méy fequest, and the Department may,approve,' an
alternative method of apportionment of income in the event of a corporate restructuring that would resultin
unfair representation of the degree of business activity in the state. The alternative method may not result in

less franchise or income tax revenue to the state than the current corporate ,structure. is liable for, given the
same overall level of sales, payroll and property.

Before granting a request for alternative apportionment, Act 299 requires the Department to prorriulgatg rules
specifying the circumstances in which alternative apportionment may be granted and the kinds of alternatives
that may be authorized. The allowance of an alternative apportionment method takes effect for taxable years

beginning on January 1, 1998, and corporations must request use of an alternative method on or before
January 1,2000. - - , i : . _

Alternative Apportion‘ment of Income

The rule specifies fhat certain corporations that'are party to a restructuring that results in an unfair
representation of business activity in the state may apply for an alternative apportionment method and
specifies the required content of the application. : '

N

- ) (continued on page two)
Long-Range Fiscal Implications . )

Agency/Prepared by: (Name & Phone No.) Authorized Signature/Telephone Neo. Date

Wisconsin Department of Revenue Yeang-Eng Braun L{ ‘ ‘&:T /s e 8] / ?a/‘i? ’

Pamela Walgren, (608) 266-7817 {608) 266-2700




Fiscal Estimate
TAX 2.39 and 2.395
Page 2

The rule defines an unfair representation of business activity as combined net tax liability of the
parent and subsidiaries that exceeds 200% of the net tax liability the parent corporation would

have computed if it had not contributed business operations to the subsidiaries and that results in

at least $2 million of additional tax liability. Calculations are based on data from the most recently
filed tax return prior to July 1, 1998. ' : o

Under the riile, the Depaf»tment may authorize the following alternative methods of
apportionment:

Excluding one or more of the property, payroll or sales factors.

Weighting the factors differently (generally factors are weighted as 50% sales, 25% payroll
and 25% property). ) ' ’

Allocating sales, other than sales of tangible personal property, to the state in which the
.corporation’s customers are located for purposes of computing the numerator of the sales
factor. Sales are allocated to the location where the customer receives the benefit of the
service; multi-state benefit is allocated proportionately to each state. ‘
Including one or more additional factors. - : .. :

Allowing different methods of apportionment for the parent and subsidiaries corporations.

Allowing a parent and.subsidiary corporations to compute net tax liability as though the group

were one taxpayer by adding apportionable income and factors and eliminating intercompany
- transactions. . B '

. Allowing any other apportionment method that wilt fairly represent business activity in the
- state. ‘ < o

N -

o

oo

~

- The rule specifies that the aggregate of the corporations’ and the subsidiaries’ Wisconsin tax
liability is the greater of the Wisconsin tax liability calculated using the alternative apportionment
method or the tax liability calculated using the standard apportionment method as if the corporate

restructuring had not occurred. These calculations and the calculations using the standard .
method of apportionment after corporate restructuring must be filed for each taxable year with the
returns of the corporation and subsidiaries to the Department's Audit Bureau. This last
calculation measures the change in tax revenues attributable to the provision.

Once granted, the alternative apportionment method continues in subsequent years until
revoked. If upon audit or review the Department finds that the use of the standard apportionment
method no longer results in unfair representation of the degree of business activity in the state,

~ the corporation and subsidiaries must recalculate their Wisconsin tax liabilities for each year the
alternative method was used and unfair representation did not exist. '

* Once the alternative method is granted, unfair |4epres'entation of business acti.vity continues to
exist if there is a substantial amount of difference between the tax liability calculated under the
standard apportionment method and the tax liability had the restructuring not occurred. if a

substantial difference in tax liability does not exist for three consecutive years, the corporation
- may no longer use the alternative apportionment method. '

If the Department termihates the alternative method, the éorporaﬁon may reQuest and the

Department will resubmit the proposed alternative method to the co-chairpersonis of the joint
committee for review of administrative rules. '

| %?#qg |




Fiscal Estimate ’
TAX 2.39 and 2.395
Page 3

Fiscal Effect

Since the determination to grant an alternative apportionment method is based on projections of
income of restructured corporations, the Departrent does not have actual data to estimate the
fiscal effect of this provision. Because a change in a corporation’s apportionment ratio could
either raise or lower it's tax, the fiscal effect could be positive or negative in any given year.
Discussions with other states that have similar provisions indicate that corporations seek

- changes in apportionment ratio in limited instances, which implies a small fiscal effect. However,
apportionment ratio changes can have a substantial effect on a corporation’s tax liability, so that
the change in any year could be significant. ' ‘
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FISCAL ESTIMATE WORKSHEET
Detailed Estimate of Annual Flscal Effect
DOA- 2047(R1 0/94)

1997 Session

MoriGinaL O uppaTED
O correcten O suPPLEMENTAL

TAX 2.39 and 2.395

LRB OR Bill No.\Adm. Rule No. | Amendment No.

Subject

Alternative Apportionment Méthod

1. One-Time Costs or Revenue Impacts for State and/or Local Government (do not include in annualized fiscal effect):

II. Annualized Costs:

Annualized Fiscal Impact on State Eunds from:

A. State Costs by Category’
State Operations - Salaries and Fringe

Increased Costs

Decreased Costs

~

(FTE Position Changeé)-

(___FTE)

State Operations-Other Costs

Local Assistance

Aids to Individuals or Organizations _

TOTAL State Costs by Category

B. State Costs by Source of Funds
LGPR .. . '

Increased Costs

Decreased Costs -

‘FED

PRO/PRS

' SEG/SEG-S

lil. State Revenues - n{glete this onl ! when Pro osal will increase or dec Increased Rev."

revenues (

GP-R Taxes

ncrease, decrease in license fee etc )

Decreased Rev.

GPR Earmned

FED

PRO/PRS

SEG/SEG-S

TOTAL State Revenues .

NET CHANGE IN COSTS
NET CHANGE IN REVENUES. . .

NET ANNUALIZED FISCAL IMPACT
STATE

s ‘ ' s

LOCAL

$ Unknown : $

Agency/Prepared by: (Name & Phone No.)
Wisconsin Department of Revenue -

Pamela Walgren, (608) 266-7817

Authorized Signature/Telephone No.

Yeang-Eng Braun ' . . E '
(608) 266-2700 M i ‘ '-

Date

u/li/qg
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