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Assembly Bill 250 (Musser/Moen)
: -Thrd_;wi:ng QrEx_peMing Bodily Substances by Prisoners at or Towards Others
Su_&;mary of Bill -

Thas biil creates a new offense making it a Class E felony for a prisoner to
|n‘ren’ﬂonaily throw or expel certain bodily substances at or toward an officer,

employee or visitor of the pri son or facllity or another prisoner with intent to
harm. It also provides for festing to detect the presence of communicable

. diseases. Costof the fests would be a‘he respms;b;il’ry of the county in whlch ’fhe_ o g
e .a‘es’fs were order@d : E

As ;n?roduc:@d The balt oppiles fo btood semen urine or feces. AAT 1o AB R

250 CIS qmanded by Assembly Amendment 1 o AAT, expands the bill fo also
'. ;nctude vcmt? saliva or other bodily substances.

| -Siaff Cbmments -

- This glves prosecutors new tool to crack down on prisoners expeling
' bodaly substances to abuse, harass, offend, infimidate or frighten the

___'correchonc:ai of“f'cer employee, visitor or prisoner. The szgnlfsccanf new penatfses
S shou!d CICT c:zs a deferrem‘ fo prssonefs usmg These Tczchcs S S

Th@ btil does noi appropﬂm@ any funds. Mosf agencies could not provude
a precise, reliable fiscal estimate due to the difficulty in estimating the number
of offenses Coun?ses may view Thas as an ‘unfunded mandate.

Standing Committee Action

AB 250, as dmended by AAT and AAT to AAT, was approved 11-0 by the
Assembly Commiﬁee_ on Corrections and the Court on April 21, 1999,

Reco-mmjeﬁdiéd.JFC Action -
Adoption of AA 1

Adoption of AA 2
Passage of AB 250 as amended
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T_O:_ . Members _
J oint Cozmmitee on Fmance

FROM: leéi% Lang, Director

_'SUBIEC?{‘_ Assembly Bﬂl 250 Thxowmg or Expellmg Bodily Substances by Prisoners at or
Towards Oihers

_ C}n March 25, 1999 Assembiy }333} 250 was mtroduced and rcferred to the Assembly -

_ Comrmttee on Correctlons and the Courts. On April 21, 1999 that Commxttee recormnended AB

250 for passage as amended by AA 1 and AA 1 1o AA 1 on allto0 vote On May 6, 1999 the
' bﬂi was mferred to the J oint Commlttee on Fmance

BACKGROUND

Under current law, there are two assault or battery offenses that appiy spemﬁca}}y to
- prisoners: - :

. a. Battery by a Przsoner Any pﬂsener conﬁned to a staie p,rzs(m or other state, county

_ or nmmczpal detennon facﬁlty whe mtentzonaliy causes bodily harm to an ofﬁcer employe, visitor -
or another inmate in the prison or institution, without his or her consent, is gmlty of a Class D
felony. A Class D felony is punishable by a fine of not more than $10,000 or a total sentence of
not more than ten years or both.

b.  Assault by @ Prisoner. Any prisoner confined to a state prison or other state, county or

_ mumcapai detention facility who intentionally plac:es an officer, employe, visitor or another inmate

n the pr;son or msmtutwn in appmhensmn af an zmmedxate battery hkf:}y to cause death or great
institution wathout the person 5 consent is gullty of a Ciass c feiony A Class C fekmy is
punishable by a fine of not more than $10,000 or a total sentence of not more than 13 years or both.



Current law also requires that a person may be compeﬁed to’ andervo testzng to detecE the
presence of human immunodeficiency virus (HIV) and sexually transmitted diseases if the person
. {(a) an adult charged with or convicted of sexual assault of an adult, sexual assault of a child,
repeated acts of sexual assault of the same child, sexual exploitation of a child. incest with a child
or sexual assault of a student by a school instructional staff person; or (b) a juvenile alleged to be
delinquent or in need of protection or services because he or she is alleged to have committed
sexual assault of an adult, sexual assault of a child, repeated acts of sexual assault of the same child,
sexual exploitation of a child or incest with a child. Current law further requires that before a
person may be required to undergo testing to detect the presence of HIV or a sexually transmitted
disease, the district attorney must apply for an order to have the person tested. A prosecutor must
apply for an order if: (a) the victim or, if the victim is a minor, the victim’s parent or guardiarn,
requests the district attorney to apply to a court for an order requiring the testmg, and {b) the district
attorney has probable cause to believe that the person has s;gmﬁcantly exposed the victim to the
transmission of HIV or a sexually transrmtted disease, except that such probable cause is not
required if the person has been convicted, ad;udxcated delinquent, found to bea ‘juvenile in need of
protection or services or found. not guilty by reason of mental disease or defect. The court must
then hold a hearmg to-determine whether there is pmbabie cause to bcheve that the person has
significantly exposed the victim to the transmission of HIV or a sexually transmitted disease. The
results of any required tests must be disclosed to the following: (a) the person tested; (b) the parent,
guardian or legai custodian of the person tested, if the person tested is a minor; (c) the victim or, if
the victim Is a minor, to the. v1ct1ms parent or gi}archan (d) the health care professmnal who

_provzdcs care to the vxcnm 1f requested by the’ v1ct1m or the victim’s parent or guardlan, and (¢) the

health care prowder of the person tested, if the person tested 15 a mmor zmd dzsciosure is requested
by the m_mor s, parent or guaxdlan

SUMMARY OF BILL

Under Assembiy B111 250, a new offense would: be created which specifies that any prisoner
canﬁned toa state pnsen or ethcr state, coun{y or mumc;pal detentzon fac;hty who throws or expeis

another pnscner of the pnson o; facxhiy under aii of the foilowmg mrcumstances 1s O'uzity of a Class
E felony

a.  The prisoner throws or expels the blood, semen, urine or feces with the intent that it
come into contact with _thg:_ officer, e_r_nplcy__e:, _visi_to__r__ _ogpthe;j pri'_soner. _

b. The pnsonef £hmws or expﬁis ihe bloed Sﬁmen urme or feces wzth the intent either to
causss: bodlly harm to the efﬁcer ﬁl’ﬂpiﬂ}fe, visitor or other pnsoner or to abuse harass, offend
mtﬁmdate or frighten the: efﬁcer empieye, v151tor or @thﬁr pnsoner o '

¢.  The officer, empibyé, visitor or éiher pﬁéﬁﬁer does not consent to the blood, semen,

arine or feces being thrown or expelled at or toward him or her.
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. A Class E felony- is punishable by a fine of not more than $10,000 or total sentence of not
more than fiveryears or both. ~The bill specifies that the new:.offense would first be apphcable to
offenses commtted on the effective-date of the bill. - o :

In addition to creating the' new. -offense-,'-AB-..ZS(} specifies that a court is required to tmpose a
sentence for the new offense that is consecutive to any sentence previously imposed or which may
be imposed for any crime or offense for which the person was in custody when he or she committed

~ the: assault by a: pmsoner by ihrewmg or expelhng bodxiy substanccs

~Under AB 250, a dlstnct attorney prosecutmg a case of an: assault by a prisoner by throwing
or cxpelhng bodily substances would be required to apply to the circuit court for his or her county
for an order requiring the defendant to submit to a test or a series of tests administered by a health

" care prefessmnal to detect the presance of commumcabie dlseases if: aH of the folkowmg appiy

-a. The d1stnct atmrnf:y has probabie ‘cause 1o bei:eve that 1he act or aiieged act of the;':. :

 defendant that constitutesa violation of the new offense’ creai:ed in-AB 250 carried a potennal for. ~

transmitting a communicable disease to the victim or alleged victim and involved the defendant’s
blood, semen, urine or feces.

b. The 'aﬁeged wvictim -or. victim whois not-a:minor or- the .parent or guardiﬁn -of -the
alleged victimor victim who is a minor requests. the district attorney to-apply for an order. i

Assembly Bill 250 would require.a court-to set a-time for a hearing on whether to.require a

_-de'féndam to be tesied for the presence of communicable daseases The bill specxfies that the court ise g

required to give the district attorney ‘and the defendant notice of the hearing at least 72 hour% prior
to the hearing. At the hearing a defendant may have counsel, and counsel may examine and cross-
examine witnesses. Under the bill, if a-court finds probable cause to-believe that the act or alleged

act of a defendant that consumtes a violation of the ‘new offense created in. the bill. carried a

potential for. transmttmg a communicable disease to the victim or alleged victim and involved the _

~defendant’s blood, semen, urine or feces, a court wouié be- requlred to-order a defendant to submit

to a test or a series of tests administered by a health care.professional to detect the presence of any

communicable disease that was potennaliy transmltted by the act or aileged act of the defendant.

= The b;ii ’m:mid require the court {o dzrect the: health care pmfessaenal who performs the test to
disclose the test results to: (a) the defendant; (b) the alleged victim or victim, if the alleged victim or
victim is not a minor; (c) the parent or guardian of the alleged victim or victim, if the alleged victim

--or victim'is a'minor; and (d) the health care professional who provides care to the alleged victim or

- victim,'apon request by the alleged victimor victim or, if the alleged victim or vietim is a tminor, by

- the-parent or-guardian of the-alleged vietim or victim. -However, a-court would also be required to

- direct the health-care professional who performs the test to refrain from makmg the test-results part
-of the defendant’s permanent medical record.- ' - HTTHE
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Generally, the bodily substance violation and testing provisions under AB 250 would also
apply to juveniles who commit the violation while placed in‘a secured correctional facility, a secure
detention facility, a secured.child caring institution, or a secured group-home. : Under current law, a
juvenile in one of these placements who commits.battery or assault would be under the original
jurisdiction of the adult court. A juvenile alleged to have committed the bodily substance violation
under AB 250 would also be under the original jurisdiction-of the adult court. Under current law,
the adult court may transfer jurisdiction in these cases to the juvenile court.

Under the bill, the corporation counsel would have the same authority as the district attorney
to apply to the court for the testing of juveniles alleged to have committed a violation. The hearing
on whether to require a juvenile under the jurisdiction of the juvenile court to. be tested would not
be subject to common law orstatutory rules of evidence.

‘Under current law, the coﬁrt'may order the county to pay-for the -cost of a-test or series of
tests relating to the testing of a juvenile for HIV infection and certain diseases. Asserbly Bill 250
- - -would provide that the court could also order the county to pay for the cost of a test or series of tests
- "re}atmg 10 the: bodﬂy substance vmlatmn, if the test is ordered on the basis of an application under

The disclosure of the test results under AB 250 would also vary somewhat for juvenile
offenders. Under the bill; the court could require the health care professional who performs the test
or series‘of tests on a juvenile to-disclose the results of the testto any of the following:

A The parent guardzan or. kzgal custodianof the juvemle
cothl The v;cnm or allegad vzcum 1’f tbe victim or aiieved victim is-an adult
c. = The parent, guardian or Eegal custodxan of the victim or aiieged victim, if the victim or

aiieged victimisa cmld

d: . The heaith care pmfessxenal ihat pmwées care for the 3uvcm£e upon re:quest by the
g parent guardzan or legal-'custodian-of the juvemle e :
e. The health care professwnal that provxdes care for the victim or alleged victim, upon

request by the victim or alleged victim or, if the victim or-alleged victim:is a child, up(}n request by
the pax‘ent guardlan or 1egal custodian of the victimor: aiieged victin. S

Fmaliy, amisr the blil the victim’s biii f:)f nghi:s 18 amended to specify that victims may
~request -an order for, and be:given the results of, testing 1o determine the presence of a
- communicable ‘disease. -Likewise, the bill specifies that each known victim of a juvenile’s- act
would be required to receive timely notice of the procedure under which the:victim, if an adult; or
the parent, guardian or legal custodian of the victim, if the victim is a child, may request an order
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requiring a juvenile who is alleged to have committed the violation to submit to a test or a series of
tests to detect the presence of communicable diseases.,

Assembly Amendmmt 1 to AB 250 as Amended by Assembly Ameudrnent 1to AA 1 tn
AB 259 : s

Assembly Amendment 1 to AB 250 and Assembly Amendment 1 to AA | to AB 250 modify
the bill to specity that the new offense created in the bill applies not.only to blood, semen, urine or
feces:thrown or expelled.at or toward an officer, employe or. visitor to.the prison or facility:or
. -another. prisoner.of the prison or facility, but also to vemit, saliva or other bodily substances which
may. be thrown-or expelled..

- F }LSCAL EFFECT

The hﬂl does not appmpnate azzy funds Costs of the tcsts ordered by a courﬁ under Ehe blll._: k
wouid be the responsibility of the county in W_h;ch t__he test or tests was ordered. . If an individual is
found guilty of the newly-created offense, a court could order a defendant to pay the cost of testing.
For juveniles under the jurisdiction of a juvenile court, counties may recover test costs from the
parent or guardian of the j.uveniie based on the parent or_guaxdian’s ability to pay. :

Fascal notes for AB: 25{} have been submiitegi by the Department of Justice, D;stnct
Attorneys, State Public Defender, Department of Health and Family Services, the State Laboratory
of Hygme and the Department of Correcnons : - :

Department of Justzce The DOJ fiscal estimate does not antlclpate any local or DO} ﬁscal R
-effect asa result of AB 250, . .

I)zsmct Attorneys: The Elstnci Attorneys ﬁscai estzmate states- that . there are no daza wﬁh'
- which to-estimate the number of annual instances that would require a district attorney to prosecute
pnsaners for- the newly-created’ crime of mtentiﬁna}}y throwing or expelling certain. bodily
substances with intent to harm or the number of instances of the need for district attorneys-to seek a
court order to test prisoners for certain transmittable diseases. According to the DA fiscal estimate,
if the bill becomes law and its significant new penaiues are understood by .prisoners, then the
number of vmiatxons may be small. T, ST -

Smte Pztblzc Defender Accordmg to the SPD ﬁscai estimate, becausc the bill makes it a
felony for a.prisoner to throw or.expel certain bodily substances toward another prisoner or. an
- officer, employe, or visitor of the prison or facility, it is estimated that enactment of the bill would
increase costs by.$51,800 GPR annually to the SPD.. The SPD states that, according to Corrections,
approximately 72 incidents involving the behavior: prohibited in the bill occurred in 1998, (this
number does not include the number of incidents. that occurred in county jails or, as indicated by
Corrections, juvenile institutions). The SPD estimate assumes that: (a) the same number of
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“incidents would occur annually; (b} all prisoners would be eligible for SPD representation: and (c)
the SPD private bar would handle every case at the current hourly private bar rate of $40. To the
extent that any of the variables assumed by the SPD differ, costs could vary. The SPD states it is
unable to estimate the number of such ‘incidents  that would occur in other state, county or municipal
detention facilities. According to the SPD, if such incidents do occur outside the state correctional
system thcn the SPD could expenence further mcreased costs.

- The SPD states that the provision that would allow a court to-order a person to undergo tests
for the ‘presence’ of communicable diseases if the person has been charged with, convicted of or
' found not guilty by reason of menital disease or defect could also increase SPD costs because of the
bill requirement that a hearing be held whenever the prosecutor files a petition requesting such
testing. According to the SPD, when such a petition is filed, it is likely that the SPD would
simultaneously represent the defendant on the underlying criminal charge and at the hearing on the
petition for communicable dlsease testmg The SPD notes, however, that if the SPD 15 not
represemmg the defendant at the same time that the- pmsecutor requests testing for communicable
‘diseases, the SPD wauid not appomt counsei to represent the defendant for that sole purpose. The
SPD% ﬁscal note does not mcluc}e a spemﬁc cost estimate’ assec;ated wzth this pr()VISlﬂﬁ

Health and F amz!y Services. The Department of Heahh and Famz}y Servxces operates the
Wisconsin Resource  Center (WRC);” which- provides mental ‘health- services to immates whose
treatment needs cannot be met by the Department of Corrections. It is not possible to provide a
‘réliable estimate of ‘the’ number ‘of additional tests ‘for communicable- diseases that would be
conducted ‘on inmates at the WRC if the bill were enacted. “However, to'the-extent that this occurs,
~medical staff at the WRC ‘may spend more txme drawmg samp}es fmm mdw;duais who are. sub}ect
o to court—e;dered tests s R S :

State’ Laboratory of Hygzene The Statc Laboratory of Hyglene mdzcates that it couid incur
costs under the bill if a court would order tests for a prisoner for the presence of communicable
‘diseases. The-State Lab has’ 1dentlﬁed per test costs ranging from $7.56 for a test for syphilis to
~$85.45 for a herpes simplex culture. However, the State Lab indicates that because it is not.possible
' to gauge the mzmber of assauits and tests that couid be crdered under the bill, the cost of the bill is

unknewn"' e _

Deparmwnt af Corrections: “Under the bill, an offender convicted of thmwmg or expelling
bodily fluids by a prisoner may be sentenced to prison for-up to two. years and to extended
supervision for up to three years. The bill specifies that a sentence for the new offense must be
- ‘made consecutive to any other sentenice. Invits fiscal ‘note; Corrections: indicates that in "the past

year (1998), there were over 100 reported assaults invelving:bodily fluids in-the adult and juvenile
institutions.” ‘The Department further indicates that to the extent that offenders are convicted: and
“sentenced “to - additional prison time, -costs for the -Department will- increase. -Given - that the
correctional “facilities exceed capacity, “Corrections “indicates that any “growth in the inmate
popitlation would be accommodated through additional contract bed purchases. - :
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Since it is unknown how many offenders would be charged and convicted of the new offense,
how long a sentence an offender would receive and how much contract beds would cost at the time
of a placement, the Department could not provide a precise estimate. However, Corrections
indicates that if 25% of the assaults that occur result in a conviction, that each offender is sentenced
to serve one year and is placed in a contract bed with a cost of $45 to $55 per day, costs 1o the
Department could range from $412, 590 to $500,000 annually. To the extent that any of the variable
identified by Corrections differ, costs could vary. Costs to the Department are dependent on the
number of incidents that occur, the number of individuals referred for prosecution, the number of
individuals prosecuted, the number of individuals found guilty, whether an individual who is found
guilty is placed on probation, fined, sentenced to jail or sentenced to prison, the length of any
sentence and the cost of any contract bed at the time it is needed.

‘With respect to 3uvem1e offenders the Corrections fiscal note indicates that, if the violation is

prosacuted under'the orzgmal jm‘zsdxc{mn of the adult court, the correctional cost wouid be the same o
as ‘for adults. If }ur;sd;ctxon for the case is' transfe:red o the juvemie court, the mcreased costs of "

“the: disposmon if any, would accrue to the county unless the juvenile’s costs are state~pald (serious, =
v1oient and extended _]ur}sdxctmn 3uvemle affenders) ‘State or county ‘costs relating 10 juveniles
adjudlcated for bodlly ‘substance violations are not estimated by the Eepaﬂment because the
number and nature of such dispositions cannot be anticipated.

 Prepared by: Jere Bauer, Art Zimmerman and Barbara Zabawa
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