March 2, 2000

Senate Bill 12 (Cowles/Duff)

Escrow payments for the disposal of radioactive waste,
Summary of Bill -

The federal Dept. of Energy was supposed o start accepting high-level
radioactive waste and spent nuclear materials in January 1998, However,
DOE doesn't have a place to put all this waste yet and they are refusing to
accept if. The states and utilities are currently pursuing contractual remedies
against DOE right now, but they are also supposed to be making regulcxr _
pc;ymenfs i‘o < DOE escrow acooun’f for fu“rure smng@ .

: Thls bnE dlrec?s fhe W;scons&n PSC cmd SWEB 1o crea?e an escrow
caccoun’r and accept payments here - rather than sending them to DOE - If
PSC determines that DOE is not meefting its obligations under the Nuclear
Waste Policy Act of 1982, The PSC wouid direct the money to DOE when a
wasste reposifory is found and DOE starfs meeting its obligations.

-1It's estimated that about $10.6 million would be collected each year-
from operc:;’rors and generators in the state. PSC and SWIB say they don‘t
- need cmy Qddmonal s’roff or fundlng forun Thas escrow Gcooun‘r :

o 'Staff Commenis o

This bill seems fine. We would be taking action only after a finding that
DOE has effectively breached the confract. Although DOE isin a tough spot,
we should send them a message that this issue needs fo be resolved soon.
Standing Committee Action -

SB 12, as amended by SA1, was approved 5-0 by the Sen. Committee
on Agriculture & Environmental Resources on May 25, 1999.

(Notfe: SAT made only minor changes 1o the bill, see p. 3 of FB memo)
Recommended JFC Action -

Approve SAT
Approve SB 12 as amended by SAT

Prepared by Barry.
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| March 2; 2000

TO: Members
- Joint Committee on Finance -

" FROM: -Bbﬁ mg;i.meétér'."".;} 5

SUBJEC’F Senate B111 12 Escrowmg of Certam Fee Payrnents to the Federal Govemment for the
Disposal of Radioactive Waste. -

BACKGROUND
Under prows;ons of ths fedara} Nuclear Waste Pohcy Act of 1982 the federai Depan:meni of

Energy (DOE) is given the, uit;ma{c responsibility to provide for the permanent disposal of high
- Aevel radioacti: & waste : and. sp' t

uclear fuel. The: Secretazy of DOE is. authonzed under the Actto -

" enter into contracts with the owners and generators of the radioactive waste and spent nuclear fuel -~

for ! the acceptance of taﬂe, subsequenz transportation and dxsposai of such matenais Further the
Act prohibits the federal Nuclear Regulatory Commission from licensing or renewing the 11cense of
any entity owning or generating radioactive waste and spent nuclear fuel unless a nuclear waste
dzspgsa} contract actually exists between the ezmty and the Secretaiy of DOE.

Thesa contracts must also pmv;de fm the wliecaon of fee,s from the owners and generators
of the radipactive wastes sufﬁment to. offset DOE’s costs for the acceptance, transportation and
disposal of these matenals ‘The amount of the fee is 1 mil per. kilowatt hour of electricity generated
from the use of nuclear fuai For the 1998 calendar year, the last full year for whmh conaplete data
is available, Wisconsin utilities with nuclear generating capabilities paid fees totalmg $10.6 million

-to DOE. Since 1983 when the required waste disposal fees were. first collected, Wisconsin utilities
‘have paid more than. 5261 8 million to DOE In:return for these fee paymcnts the Nuclear Waste
-Policy Act required DOE to begm as:cept:ng and disp()smg of high level fadzeactwe waste and spent
. nuclear fuel by Ianuary 31, 1998, L

However, as.the J anuary 31 1998 daf;e appreached the I}OE took the posmon that 1t dad not
have the statutory or contractual obligation to accept high level radioactive waste and spent nuclear

materials by the deadline date in the absence of an operational waste repository or interim storage .



facility. Subsequently, several utilities and state utility regulatory agencies began 'lé:gé}':ﬁétion
requesting a review of DOE’s interpretation of its obligations under the Nuclear Waste Policy Act.
In a 1996 decision, the U. S. Court of Appeals for the District of Columbia ruled that thie DOE had
an unconditional obligation to begin disposing of radioactive waste and spent nuclear fuel by the
January 31, 1998, deadline date, notwithstanding the various impediments encountered by DOE in
trying to doing so. In mid-1997, when it became apparent that DOE would not begin accepting
nuclear waste materials by January 31, 1998, the utility and state petitioners again asked the U. S.
Court of Appeals for relief by: (1) ordering DOE to begin accepting the waste materials; (2) placing
all fee payments required under the nuclear waste disposal contracts into an escrow account until
DOE met its obligations; and (3) prohibiting DOE from taking any punitive actions against the
contract holders who suspend their direct fee payments.

In late 1997, the court ruled that it would not adopt the "re"i'riadiespropdsm by the petitioners
and instead directed the contract holders to pursue the remedies already provided in the existing
contracts with DOE in the event that the latter did not perf(}rm its’ obhgauons to accept the nuclear
waste. Accordmg to staff at the Public Service Commlssmn (PSC’) the pames are currcntiy

' pursumg contractual remedies in federal claims coun SR

SUMMARY OF BILL

Senate Bill 12 would provide that if the PSC determines that the federal DOE is not meeting

" its"obligations under ‘the Nuciear Waste Policy Act of 1982 to' accept title to, transport and dispose

of h1gh level radioactive waste and spent nuclear fuel pursuant- to contracts with-the: Wisconsin

~.owners and' generators of such materials, the PSC would be authorized to direct such’ entities'to pay
" the reqmred disposal fees to'the PSC rather than to DOFE. Under the bill, this arrangement would

continue for as long as DOE was 1ot meeimg its contracmal obhgaﬁens to accepi transport ‘and

dlspose of the wastes.

The PSC would be tequired to deposit any such fees received into a separate Nuclear Waste
Escrow Fund. The bill would create this new fund as a separate, nonlapsible segregated trust fund
under’the management of the State of Wisconsin Tnvestment Board (SWIB). SWIB would be
reqmred to invest the monies in the fund only in investments appropnate for an escrow fund, such
as mteresi«beanng accounts at federaﬁyqnsured bankmg mstimnons or short«»term chrect obhgatmns
of the federai gcvemment S .

Further, Senate Bill 12 would provade that upon a showmg by the Secretary of DOE that the
federal agency was meetmg its contractual ebhgatzons under the Nuclear Waste Policy ‘Act of 1982
to accept title to, transport and dispose of high level radioactive waste ‘and spent fiuclear fuel, the
PSC would then be required to pay the Secretary of DOE all the amounts ‘conitained in the Nuclear
Waste Escrow Fund. A new sum sufficient appropriation would be created under the PSC’s
appropiation structure for the purpose of making siich disbursements fromi the fund. Upon making
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this payment to the Secretary of DOE, the bill would direct the PSC to cease accepting additional
eSCrow payments. '

Senate Bill 12, as amended by Senate Amendment 1_,_i.vas recommended for passage by the
Senate Comrnittee on Agriculture, Environmental Resources and Campaign Finance Reform on a
vote of 5-0.

SENATE AMENDMENT 1

Senate Amendment 1 would require that, if the PSC determines that the federal DOE is not
meeting its contract obligations under the Nuclear Waste Pohcy Act, the PSC would have to meet
an additional ¢ondition before it could dlrect the owners or. generators of high level radioactive
waste’ and spent nuclear fuel to pay the mqmred waste dzsposai fecs to the Nuclear Waste Escrow
Fund.’ Under this amendment the PSC: C{auid direct paymem% 10 the nuc}ear waste escrow fund
oniy ifa federai court or: the IDOE has authomzed the PSC to receive the pa-ymem of Ehe fees due
under the ‘contracts. This- prov:swn Woald ensure that ‘contract holders would not be subject
simultaneously to conflicting’ payment reqmrcments under both state law and the existing contracts
with DOE.

Senate Amendment 1 would also require the PSC to order payments to the Nuclear Waste
Escrow Fund if the two condmons {a ﬁndmg that DOE is not meeting its obhga&ons and a federal

court ot the DOE authorizes the PSC to receive the escrow payments) are met. Under the original =~

bill, the PSC is permitted but not required to order the escrow paments if thf; one condmon (a
ﬂfmdmg ihat DOE is not meetmg 1ts obhgatmns) 15 met ' R o

FISCAL EFF ECT

Nexiher the PSC nor SWIB beheves that the 1mplementau0n and management of the Nuclear
Waste Escrow Fund would require additional funding or staffing resources.” Any such additional
' costs or staffing requirements could be met from within each’ agency’s existing base budget.

To the extent that owners and generators of high level radioactive waste and spent nuclear
fuel in the state were required to remit current disposal fee payments to the Nuclear Waste Escrow

Fund rather than to the federal DOE, it is estimated that $10.6 million SEG of such fees would be
collected annually from operators and generators in the state and escrowed to the fund.

Prepared by: Tony Mason
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