March 2, 2000
SSA1 to Senate Bill 122 (Rosenzweig/Bock)

Agreement Between the State and Tobacco Manufacturers
Surnmary of Bill -~

This is a follow-up 1o the tobacco settiement. As part of the ded, states
are supposed to enact legislation to make sure that the companies that were
not part of the settlement are also bound by the terms of the agreement, States
are required to enact a "qualifying statute.” This bill is infended to fulfill that
requirement. DOJ says the sub does the job.

The bill requires companies that are not part of the sefflement to either
join in on the agreement or put money Into an escrow account. The assumption
is that the state will then sue any company that does not join the settlement. The
escrow account would assure that money is available to settle the suit.

Passing this bill is intended 1o prevent a possible reduction in payments
under the original settlernent.

Staff Comments --

Expect several technical amendments. No substantial chongses,
especially concerming funding, can be approvead wﬁhouf biowzng up the
- _-quc::hfylng s?afufe czspeof of *the de{)l : R

DOR Gppcrenﬂy has proposed an unfenable funding source. You can't
create a new tax on the tobacco companies under the ferms of the agreement.
Thelr cost estirnates appear to be wildly inflated and not af all In iine with
practice in other states. Chances are, ’rhezr efforts might have 1o be funded by
GPR, but it shouldn® take as much as they suggest.

Standing Committee Action --

SSAT 1o 8B 122 was recommended for passage on a 5-0 vote by the
Senate Committee on Human Services and Aging on Sept. 28, 1999,

Recommended JFC Action --
Adoption of SSAT to SB 122.

infroduction and adopticn of any simple technical amendments.
Passage of SB 122 as amended,

Prepared by: Bob
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SUBJEC’T Senate Subsnmte Ameadment 1to Senate Bﬁi }22 An Agreement Between Ehe State_ L

and Tobaccg Product Manufacmrers .

On September 28 I999 Senate Substxtuie Amendment (SSA) 1 to Senate Bﬂl 122 was

- S recommendcd fer passage by the Sf:nate Comnnttee {m Human Servxces and Agmg, by a vote ef 5 b |

'f“BACKGRGUmD

: ’}ﬁ‘he Master Seitlernent Agreemeni (MSA) from the muln~state iawsult agmnst cerﬁam'-__ )
tebacco manufacturers contains a provision to protect the tobacco manufacturers that parnmpated in

 the lawsuit (”pammpatmg maaafacturers") from- Ioszng market share Under the provzsmn “the '-
'_ "-setﬁmg states ‘may. pass into ieglslatmn a. quahfymg stamte“ that woaid prevent the tobaccc '
: _manufacturers that dld not pammpate in- the agreement ("nonpamczpatmg manufacmrers”) from-

mcrﬁasmg their sha.re of. the tobacco market as a result of the’ agreements prowszons The MSA -

L mciudes a modei statutﬁz, whlch if enacted Wlthout substanuvc changes wouid serve asa quahfylng
_ statute - : o :

If the camhmed market share of the pamcslpatmg manafacturers in a calendar year is less than

it was in the base year, states that have failed to enact a quahfymg statute which was in effect -

during the last six months of the calcndar year in which the market share loss occurred could lose
their entire tobacco settlement payment for the succeadmg year In states {hat have enacted a -

o | .quaixfymg statute but a court of competent _}urxsdxctzon invalidates the statute, the state could loseup |
1o 65% of its iobacco settiemem payment in the year sacceedmg a market share 1055 Under the

MSA, "base year is defincd as }997 market share mmus 2%. A reducnen in tobacco setﬁement




'pa,yments wmﬁd not occur unless a nationaliy recogmzed ﬁrm ( ‘the ﬁrm”) of economac cemuitants '

(o be selected by the pa;rt;cnpaimc ‘manufacturers and a majomy of the attomeys 0enem} fmm the

‘lawsuit) determines that the provisions of thr:- MSA mgmﬂcanﬂy conmbuied to thf: partxczpatmg _ _'
_manufacturers mark:ei share loss. . . _

Accordmg to the De;;artment of Justice (DOI ), as of February 3, {}{}O 38 of the 46'sett}'ing :
states have pasged a quahfymg statute. The Departmem of Justice has stated that Senate Substitute
Amendment I to Senate Bill'122 wauld serve as a quahfymg statute. The substitute amendment is
worded to more deseiy match the 1anguage inthe model statute than SZEB 1,?;2, 10 better assure ihat 1t

o wmﬂd be deemed a quaizfymg statute.

_ _SLMMARY OF SENA’I‘E SUBSTITUTE AMEVDMENT I TO SENATE BILL 122

Senate Subsﬁtutc Amendmﬁﬂt i to SB 12’7 wouici requzm any tebacco pwduct manufacturer
seﬁmg cxg&rettes to consumers within the state, whether chrecﬂy or through a distributor, retailer or

 similar intermediary, after the effective date of the bill, to do one of the following: (a) become a -

"'_-'particnpa‘ﬁng manufacturer and generaﬁy perfc)rm its ﬁnanczai obhgauons under i:hc ‘MSA; or (b) .
-place into a quahﬂed escrow fund by April 15 of the year following the listed year the foiiowmg
_ amounts, as those amounts are adjusted for inflation: (1) for 1999, $0. 009424} per unit sold after

- the effecuve date of the bzil (ii) for 2000, $0. 01{}47 12 per unit sold; (i11) for. each of 2001 and 2002, . |
" $0.0136125 per unit sold (w) for each of 2963 to 2{}06 $9 0167539 per umt soid a.nd {v) for each S

. yearafter 2006, $0.0188482 per unit sold.

The substztute amendment wauid reqmre that tobacce product manufactarers that piace AR
' meney into the escrow fund receive the earned interest or. Gther apprecmnon on that money The -

- substitute amendmem would release money . from escrow to the respecnve tobacco - product

: manufacturers only under the f(aliowmg cxrcumstances {ay to pay a Judgment or settlement on any - :

L released claim brought agamst that tobacco product manufacturer by ‘the state or any reieasmg party

s located or resuhng in the state {thf: substitute. amendment wouid require monies to be released from -

R 5 escrow in the order in whmh they were piaced into ascrow and’ only to the extent and at the- time

' _necessary 1o make payments required under the 3udvment or setﬂemeni;) (b) when ihen’«: aTe eXcess
_ 'momes because the amount the tobacco product mannfacturer was requu‘ed to place mto escrow in
S a paz'ﬁcuiar year was greater than the state’s allocable share of ‘the total paymems that the

manufacturer would have been required to make in that year under the MSA had it been a - .

pamczpatmg manufacturer (as those payments are determined in the MSA); and (c) 25 yf:ars after
' _ the date on whmh the tobacco product manufacturer placed the monf:y into escrow any monies that
 temained afﬁer releases ﬁndﬁr tha above c;rcumstances weuld reveﬁ; te:a the tobacco prodaci '
) 'm&rxufacturer ' : :

_ Tha subst:tu{e amendment wouid reqmre iobacco pr@duct manuf&cmrers thai: eiect to place
' 'mcney into escrow to annualiy cartzfy to the Attomey General by Apnl 15 that the tobacco “product
. manufactﬂmr 15 m mmphance wzth Ihe escrow procedure descmbed above 'fhe subsﬁmm -
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- amendment would allow. the Attorney General to bring a civil-action on behalf of tﬁe state égainst R

_ 'any tobacco  product: manufacturer that: fails ‘to place ‘into escrow  the required monies. If the 3
- Attorney General is the prevailing party in an action under these provisions, SSA 1 Wouid reqmre o
" the court zo award the Attomey GeneraI costs and reasonabie attomey fees E :

' L{f tobaccn product manufacturers fail in a'n'y year to 'plaf;‘e the 'required'moﬁies into escrow,

O USSAL would require ‘those manufacmxers 10: place, within 15 days; the amount ‘of- money into " -

escrow that would brmg the tcbacco product manufacturer into comphance If the tobacco product .

* manufacturer fails to ‘meet the 15-day deadline, SSA 1 would allow the court to impose a civil -

penalty in'an amount not to: exceed 5% of the amount 1mproper}y withheld: from escrow per dayof =~
2 the violation and in a total amount not to exceed I{}{J% of the orzgmai amount 1mproperiy withheld
- from escrow,. However if :a court finds that the. tobacco preduct manufacturer knowingly | violated = -
.. this 15-day deadline,-SSA 1 would allow the court to impose a civil penalty.in ‘an amount not to
exceed: 15% of the amount 1mproper1y wnhheld from’ escrow per day of the violation and in a total
-'_'-_amount not to exce&d 300%-of the ongmai amouni 1mpr0per1y w1thheld from €SCrow, - In the. case’ _: SRR

Coiofa second or subsequent knowing* v;olatloﬂ ef the escrow reqmrements, SSA 1. weuid proh1b1£ the =~

-+ tobacco product manufacturer from" seilmg c:garetﬁes 10’ consumers: ‘within the: state. chrectly or.

o :thmugh a distributor, ‘retailer or similar intermediary for.a’ peﬂod not:1o- e’xcead two- years. The - o

 substitute amendment would requ;re that cach fmlure m makmg the reqmred annua‘i dep051t be S
o consxdered aseparate vmlatmn BT R S i Sl

Under SSA 1, the f{)iiowmg terms would be deﬁned (a) ad_;usted for mﬂatmn (b) afﬁliate

| " _(c) aHocabIe share; (d) cigarette; (e) master settlement agreement {ﬂ quahﬁed escrow fund; (g) |

) released cimms (h) reieasmg parﬂes (1) tobacco product manufacturer and (3) um{s soid

The substltute amendment wmzid requzre the ]Bepartmcnt of Rezvenue (DDR) to prerzmlgate TR

- rules necessary to ascertain the -amount of Wlsconsm excise tax paid on’ the cigarettes of each

- tobacco product ‘manufacturer for each year. In pr()mulgatmg these ‘rules, SSA "1 would- require
.. DOR‘to use the emergencv Tule pmcedures to" subinit those rtules in pr{)posed form to the
BRE Legasiaﬁve Council no later than the first day of the fourth. month begmnmg after the effec{ave date
- of the bill. In addmorz, SSA 1 weuid allow DOR to- submit temporary rules; whzch woaid bein . -
- effect before the effective ‘date of the ‘rules which' would be submitted by the fourth month. The
: -'subsmtute amendment weuld exempt DOR from. prov;dmg evidence that promulgaﬁng the rules as T

-emergency m}es is’ necessary for the preservanen of the pabhc peace, health safeiy or welfare,

Fmaiiy, SSA it wouid reqmm the Depanmf:nt of Adﬁunxstrat;{m 10 px@vxde a copy of the

' 'MSA to each public. i;brary system, and would require: the Revxsor of Statutes, within 60 days after =~ -

~-the ‘effective date of the bzii 0 pubhsh a. cap}f of the MSA n: the Wzsoansm Adrmmstranve
' '-Regzster : o s o e ST L _

Ii Shou}d be neted 1hat since the pmvzs:on cencemmg 1999 escmw payments wouid no . -
‘longer apply, an amendment to the subst;ime amendment is needed to: (a) delete the 1999

-:_Fﬁge';i




o reference and (b) spemfy that the amounts to be deposﬁed in 2{)80 would be S() 01047 12 per unit
- sold afsar the effectwe datc of the bill. An incorrect reference should also be carrect@d
o FISCAL EFFECT '

E The: substm:ie amendment does not appropnate any funds for th& adnumstratmn of the
_progra.m : : SRR L

F1scal esumates were recewed for SB 122 fmm the fﬁliowmg agencms {a) the Departmem

of Health and Family Services (DHFS); (b) the Department of Administration(DOA); (¢) DOJ;and '

: .'(d} DOR (revised). The pmvzszons in the substitute amendment are similar to SB- 122, with the

. following addmons () the reqmrement that a court award ihe Aztomey General costs and. ..
~“reasonable attomey fees: 1f the: Attomey General is the prevailing -party in-an: actmn, and- (b). the o
~.requiremnent that: DOR pmmﬁigate rules to ascertain the amount of W1sccmsm excise tax paidonthe P

- cigarettes of each tobacco manufacturer each year. In its: fiscal estimate; DHFS indicated that the

bill would not have a: fiscal effect on the Department “According to the: DOA ﬁscal estimate, the SR

“bill reqmres DOAto dlstnbute coplcs of the tobacco settlement to 17 ixbrary systems in Wisconsin. o
. DOA’s estimate states that cepymg and mailing cost ‘would be several hundred dollars, which ceukd '
. be absorbed by the {)epar{ment The bill-allows DOJ to bring a civil action against tobacco prﬂduct '

manufacturers. that fail to place money into the escrow fund. DOJs fiscal estimate indicates that the "~

o Department would "be able 0. abserb the costs of such acnon through its current budget :
-appmpriaﬁons B . R - i _

Adnumstratmn of Clgarette Enforcement Program The substxtute amendment dees not |

B provzde DOR with any additional Tesources (o Monitor escrow accounts of nonparticipating tobacco
- manufacturers: However, DOR- mdicates that it would need $155,600 in 1999-00 and $338,100 in -
200001 and 2.5 positions, begmmng in 2000~ {)1 to meet the administrative requzraments of

:’momtﬁnng eSCrow payrnent:s DOR would be requ;red to obtain more detailed sales information

~ than 18 currentiy collected. - Censsquentl% the Department would develop a new an{c}mated _
e cigarette tax adnnmstramm and enforcement system. A-contractor would be hired to deveiap anew

. computer’ trackmg system OVer a two- -year period. The costs for.the contractor would be pazd

- through a masterlease over a seven-year time period. A total of $154,200 in 1999-00 and $162,500 |

in 2000-01"would be required for these masterlease payments. (The estimated masterlease costs

. assume a contractor could start by April 1, 2000. Otherwise, the costs could increase.) Supporting

“costs of $1,400 in 1999-00 and $34,400 in 2000-01 would be incurred for computer equipment -

“{masterleased), fum;mre, telephone service, office. supplies and InfoTech charges. In addition, DOR

requests $131,200 and 2.5 positions ‘beginning in 2000-01 to administer the cigarette enforcement

program. Of the total, 1.5 pesitions would provide data, network and business support while the

~ other 1.0 position wou_}d conduct audit and enforcement activities. The following table shows a
breakdown of the estimated administrative costs over the-term of the masterlease. . -
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Estimaied Costs of Develepment and -
Suppert of the Clgarette Enfercement Program B

CExpenses 199900 2000-01 200102 2002-03 2003-04 200405 2005.06 200607 200708

' Salaries & Fringe Benefits 30 $131200 $131,2{}9 $131,200 $131200 S131,200 $131200 $131,200 $131.200 -

- Contract Programming R S L : . _ o - B
- Masterlease Allocations . 154,200 __1162,5{)0 147 200 155800 155,800 155800 - 155808 131,500 - 61,100 ¢

' SenerMPCMasteriease' S R400 31,1000 31,100 (15500 - 1400 31,100 31,100 15,500 - 1.400
.Fumnure S o0 e 0 0 0 0 0 0 e
Infotech Charges, Teiephcme o S o R

Serv;ce&@ff{:e Supphes '_ 0 3300 3300 3300 3300 . 3300 3300 . 3300 3300

Towl - S s;ss 600 $338,100 $312.800 $305,800 $291.700 $321.400 $321,400 $281.500 $197.000

_ DOR recommends that these cssts be funded w1th fees Charged to c1garette dzstrlbuzors and E
L manufacturers ﬂncier the Depaﬂmems recommendation it would impose an administrative fee,
_ per cigarette sold, on dlsmbuters and manufacturers. The fee would be determined by DOR by July =~
-1 of each year based on the estimated annual administrative costs. Fee collections would be placed . -
Cina newly-created program revenue appropriation that would be used to fund the Departments
.- computer, audit and other related casts At the end of each fiscal year, the unencumbered balance in
- - the appropriation that was in excess of 10% of current year expenditures and encumbrances would
_}apse to the general fund ‘Based on current projections of adrmmstratwe costs and cigarette sales,
= DOR estimates that a per cigarette fee of 0.061 mills (0.122 cents per pack) would be required in . .
- ..2000-01. This per cigarette fee wouid decrease o {) 023 mﬂls (O 046 cents per pack) as start—up and' Sl
A masterlease costs were pmd off ' o

Prépa:ed bj/ :. | Barbara 'Z.abawa and Ron 'Shé_no_vich_
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