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EXTENDED
CONTRACT FOR REGIONAL HAZARDOUS MATERIALS
RESPONSE TEAM SERVICES

Generai Contract Information

Parties: Th).s extended contract is between the State of Wisconsin, Department of
Military Affairs, Division of Emergency Management (hereinafter "Division”) and the
Superior Fire Department, City of Superior, Wisconsin (hereinafter "Contractor”) for the
provision of regional hazardous materials response team services as described herein and
authorized under 1991 Wisconsin Act 104, as codified in §166.215 of the Wisconsin

Statutes.

Recitals: 'WHEREAS, in order to protect life and property against the dangers of
emergenczes involving hazardous materials, the Division may assign and make available
for use in any ‘county, city or district a xegmnai hazardous materials response team.

WHEREAS the Division desires to. euter into this Agreement to establish Contractor as a
Regional Hazardous Materials Response Team, and Contractor desires to be o
designated and to enter into this Agreement.

HOWEVER, the parties expressly recognize and attest by this Agreement that neither
party intends to create or to assume fiduciary responsibilities to provide for the
containment, cleanup, repair, restoration and investigation of the environment (air, land
and water) in a Hazardous Substance Incident, which named responsibilities are and shall
remain the sole obligations of the Wlsconsm Department of Natural Resources under

__§§292 11 and 166 20(4) Wis, Stats

Contract Term Thzs extended Agreemant shall contmue from the date indicated on the

notice of intent to award and shall be extended for an additional one (1) year commencmg
July 1, 1999 thmugh June 30, 2000

Definitions
Definitions: The following definitions are used throughout this Agreement:

Agreement means this extended Contract, together with the Notice of Intent to Award,
Exhibits and Addenda. Exhibits and Addenda include the following:

Exhibit A Request for Proposal and Addenda

Exhibit B Superior Fire Department Proposal

Exhibit C Notice of Intent to Award

Exhibit D Primary Response Area

Exhibit E Two-year Budget

Exhibit F Hazardous Emergency Response Team Standard Operating
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3.1

Guidelines

State means the State of Wisconsin.

Department means the State of Wisconsin, Department of Military Affairs.

Division means the Division of Emergency Management.

Regional Team means one of the nine (9) fire departments chosen by the Division to
provide regional Level A hazardous materials response that meets the standards under 29
CFR 1910.120(q)}(6)(iv), as further amended. Under §166.215(1), Stats., the Division
may only contract with public organizations.

Contractor means the Superior Fire Department, City of Superior, Wisconsin by which
service or services will be performed under this Agreement.

Emergency means a situation which presents an imminent risk to public health, safety
and/or the environment.

Level A Release means a reicasc: that meets the specifications under §166 2{}(1)(ge) of the
Wisconsin Statutes. :

Incident means any actual or nmmnent threat of release mpmre ﬁre or acmdent that
results or has the potentiai to result in tbe loss or escape. caf a hazardous material into the
environment.”

Local Gﬂvermnent Agcncy means a cﬁy, caunty, chsmct or subdmsmn thereof.

Primary Response Area means the geographical region where the Contractor is
principally responsible for providing regional hazardous response team services.

Regional Hazardous Materials Response Team means the Contractor and/or designated
employees of the Contractor who are expected to respond to, control, and/or stabilize the
actual or potential emergency release(s) of hazardous substances.

Responsible Party means the: person(s); as defined in 42 U.S.C. §9606 and §9607 who
possessed-or controlled a hazardous substance which was- discharged or who caused the

- discharge of a hazardous suhstaxace wiuch caused the emergency to which Contractor has
~fesponded. 7 e S s :

Statement of Wﬂl‘k

Semces to’ be provaded by Cantracter During the term of this Agreement the
Contractor agrees to provide regzonai hazardous response team services within the
boundaries of Contractor’s assigned Primary Response Area as descrlbed in Exhibit D,
attached hereto and incorporated by reference herein.

Contractor’s response activities under this Agreement shall be limited to emergency
operations, reporting and documentation of activities arising from hazardous materials
releases/incidents which threaten life, property and/or the environment. Contractor shall
not provide under this Agreement any services with respect to the sampling, testing,
analysis, ftreatment, removal, remediation, recovery, packaging, monitoring,
transportation, movement of hazardous materials, cleanup, storage and disposal of
hazardous materials except as these may be reasonably necessary and incidental to
preventing a release or threat of release of a hazardous material or in stabilizing the
emergency response incident, as determined by the Contractor.
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3.3

3.4

3.5

3.6

3.7

Contractor shall establish safety perimeters at or near sites and vessels. Contractor shall

‘not be required to locate underground utilities, insure appropriate traffic control services,

conduct hydrological investigations and analysis, or provide testing, removal and disposal
of underground storage tanks at or near the emergency response incident to which the
Contractor is dispatched.

The Division and Contractor make no representations to third parties with regard to the

- ultimate outcome of the hazardous materials services to be provided, but Contractor shall

respond to the best of its abilities, subject to the terms of this Agreement.

Performance Conditions: Contractor acknowledges that prior to undertaking any
emergency response activity under this Agreement, Contractor shall receive written
approval from the Division to proceed with response activities. Division approval shall be
condntmned upon the Contractor demonstrating to the Division that its employees

' equzpment ‘and vehicles meet or excead apphcable regulatory requ;rements

Personnei Contractor shall pmvuie an adequate pumber of trained, medically
monitored, competeni and ‘supervised personnel as established by Contractor and as is
reasonably necessary to operate within the safety levels of a regional hazardous materials
response team.

Vehicles and Equipment: Contractor shall limit its activities to that which can be safely
accomplished within the technical limitations of the available vehicles and equipment.
Contractor may use Level A equipment and vehicles for Contractor's local use, however,
Contractor agrees that in the event of multiple responses, said equipment which is already

_“not committed to'a prxor response shali be used ona prmnty basm to respond to alevel
A re}ease ' : _ A

Vehicle and Equipment Use Limitations: This Agreement in no way limits the
Contractor from responding with Level A vehicles, equipment and supplies under local
authority, mutual-aid Agreements, or other contracts under local authority.

Response Procedures and Limitations: Contractor recognizes that its obligations under
this Agreement are paramount to the State of Wisconsin. Contractor agrees that if local
fire résponse obligations in Contractor's own jurisdiction create limits or unavailable
resources within the Primary Response Area, Contractor will seek aid from local
jurisdictions to assist in local fire response obligations in Contractor's own jurisdiction.

Contractor's obligation to provide services hereunder shall arise, with respect to specific
response actions, upon receipt of an emergency response request pursuant to Standard
Operating Guidelines provided in Subsection 3.8 herein.

Right of Refusal: If, on occasion, a response under this Agreement would temporarily
place a verifiable undue burden on the Contractor because Contractor’s resources are
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otherwise inadequate or unavailable and mutual aid is unavailable for a level A response
within Contractor's Primary Response Area, then if notice has been provided to the
Division, the Contractor may decline a request for regional emergency hazardous
material response.

Standard Operating Guidelines: Contractor and Division agree that regional response
team operations will be conducted in accordance with Standard Operating Guidelines and
"Call Out Procedure” that will be mutually approved by the parties to this Agreement,

4.0 Contractor Subsidy and Reimbursement

4.1

There are two types of Contractor costs under this Agreement: (1) Standby Costs, and (2)
Team Response Costs. Each of these are discussed more fully below.

Standby Costs: As provided under. §166.215(1) of the Wisconsin Statutes, Contractor

~will be subsidized ammally, commencing fiscal year 1998/99, under this Agreement for

its ‘approved standby costs as described in "Exhibit E", attached hereto and ‘incorporated

by reference herein. Said. payments to regional emergency response teams for standby

costs: shall be made from the appropriation- account under §20.465(3)(dd) of the
Wisconsin Statutes. Such standby costs include, but are not limited to:

(1) Specialized Training Expenses: The Division shall, subject to available
funding, provide advanced training and education to Contractor's employees.
Requests for such training must be approved by the Division in advance.

All such other training must comply with the governmental regulations. associated

. with: asszgned duties: under this. Agreement. Training costs subsidized under this

Agreemem shall have a maximum value of $38,600.00 per annum as described in
"Exhibit E* to this Agreement Such costs may include training, personnel Ccosts,
and per diem/travel expenses in accordance with the State rates. Where the
Contractor demonstrates. that its employees already meet or exceed Division-
approved standards, then the allocated training funds shall be authﬁrzzed for
transfer thhm the Contractor s account. _

(2) Medical Surve;liance Contractor shall provide Baseline, Maintenance and

" Exit Physicals for each regional hazardous material response team member. The
annual subsidy for medical costs and supplies is described in "Exhibit E" to this
Agreement.

(3) Response Vehicle(s) and Equipment Purchases: Standby costs provide for
necessary equipment and supply purchases of Level A vehicle(s), supplies and
equipment by Contractor as specifically described in "Exhibit E", attached hereto.
Where Contractor has obtained the required equipment contained on the Division-
approved minimum required equipment list, allocated funds may be authorized for
transfer within the Contractor's account. Title to any equipment purchased or

JrETp——————
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fabricated pursuant to this Agreement shall be vested in Contractor. Such title
shall be vested in the Contractor upon acquisition of the equipment or as soon as
feasible thereafter.

The Division and Contractor acknowledge and agree that a primary project goal
of the regional hazardous materials response team is to standardize Level A
vehicles and equipment on a statewide basis.

It is the intent of the Division that funds allocated under Subsection 4.1 of this
Agreement shall supplement existing, budgeted moneys of the Contractor to
provide the services specified herein and may not be used to replace, decrease or
release for alternative purposes the existing, budgeted moneys of or provided to
the Contractor.

Team Response Costs and Reimbursement: Pursuant to §166.215(2) of the Wisconsin
Statutes, Contractor shall be reimbursed for reasonable and necessary-team response costs
incurred in responding to a Level A release under this Agreement Such team response
costs may include, th are not limited to: ; -

(1) Reunbursement for use of Vehicle(s) and Apparams: Contractor shall be
reimbursed for the approved use of its vehicles and equipment at the rates
provided in "Exhibit B" to this Agreement.

(2)-Personn_ei Expeuse_s: Contractor's team response personnel expenses which
are approved and authorized under this Agreement are reimbursable at the rates
described in "Exhibit B". Team response personnel expenses shall be billed to the

. nearest. ope-fourth (1/4) ‘hour work period. Personnel expenses may .reflect <
~'replacement pez‘sonnel costs'and indirect charges/costs for wage; fringe, death and -

duty disability retirement benefits.

(3) Emergency Expenses: Contractor's necessary and reasonable emergency
expenses related to services rendered under this Agreement are reimbursable. All
such expenses must be based on actual expenditures and fully documented by the
Contractor. . The Division reserves the right to deny-any reimbursement of
unjustifiable Contractor expenditures.

Pursuant to §166.215(2) Wis. Stats., Contractor shall be reimbursed by the Division for
its necessary and reasonable emergency response costs and expenses related to services
rendered under this Agreement.

Such reimbursable team response costs shall be limited to amounts collected by the
Division pursuant to §166.215(3), Wis. Stats. and, under certain conditions, pursuant to
the amounts appropriated under §20.465(3)(dr), Stats. Contractor shall be reimbursed by
the Division in accordance with Subsections 4.4 and 4.6 herein.

e
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Direct Collection of Team Response Costs by Contractor: In addition to Division
reimbursement addressed in Subsections 4.2 herein, Contractor may elect to collect team
response costs directly from the Responsible Party(s) and/or seek reimbursement for local
agency response pursnant to §166.22 of the Wisconsin Statutes.

Where No Responsible Party Can Be Identified or the Responsible Party is Unable to
Pay Team Response Costs: As previously mentioned in Subsection 4.2 and upon the
election of Contractor, the Division shall bill the party(s) responsible for causing the
hazardous materials emergency for total emergency response costs. Where there is no
identifiable Responsible Party, or if the Responsible Party is unable to pay, the Division
agrees to reimburse Contractor's Team response costs from the emergency response
supplement created under §20.465(3)(dr), Stats., only if the regional emergency response
team has made a good faith effort to identify the person responsible under §166.215(3),
Stats., and that person cannot be identified, or, if that person is identified, the team has
received reimbursement from that person to the extent that the person is financially able
or has determined that the person does not have adequate money or other resources to
reimburse the regional emergency response team. To seek Division reimbursement from
the emergency response supplement created under §20.465(3)(dr), Stats., Contractor
must comply with -all Dmsmmapproved ‘reimbursement procedures and/or duly enacted
Administrative Rule(s) as well-as the billing system requirements provided under
Subsection 4.6 herein.

Maximum Contract Subsidy: This Agreement shall have a maximum contract subsidy
of $178,000.00 per annum for stand-by costs as described in "Exhibit E" to this
Agreement. The Division certifies that sufficient funds are available and authorized
within the Division's current appropriation or limitation. The maximum contract subsidy
does not, however, include Contractor's team response costs as specified in Subsection

_ 4 2 ef thls Agreement

- No additaonal Contractor sub31dy or reﬂnbursement shaH be paxd Or any addmﬂnal

demands placed on Contractor under this Agreement unless otherwise specifically agreed

~.to by the Division and the Contractor, and upon written amendment to this Agreement.

The Drvxslon s reimbursement(s) shall be full payment for work performed or services

o rendered and for all labor, materials, supplies, equipment, and incidentals necessary to

complete the work authorized under this Agreement. Acceptance of payment by the
Contractor shall operate as a release of the Division of all claims by Contractor for
reimbursement of team response costs except where partial payment has been made due
to limitations of the Division funds under §166.215(2), the amounts appropriated under
§20.465(3)(dr) and subject to further payment as set forth above.

Billing System for Division Reimbursement of Team Response Costs: Contractor will
provide an estimate of team response costs to the Division within ten (10) working days
of the response. If the Contractor seeks Division reimbursement under §166.215(2), or
from the emergency response supplement created under §20.465(3)(dr), Wis. Stats.,
Contractor shall file a Notice of Intent with the Division for response costs within thirty
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(30) days of the response. The Division will not bill responsible parties or reimburse
Contractor from the emergency response supplement created under §20.465(3)(dr),
Stats., unless it receives an invoice from the Contractor. Contractor's claim for
reimbursement shall contain such documentation as is necessary to support the Division's
cost-recovery operations and financial audits. The Division agrees to bill responsible
parties for team response costs and may bill for the total emergency response costs.
Team response costs include such items as vehicle and equipment use, expendables and
personnel costs. In addition, team administrative costs may be billed as part of the
emergency costs.

The Division shall bill identified Responsible Party(s) within thirty (30) days of receipt of
Contractor's invoice. Contractor's team response costs shall be collected by the Division
from the Responsible Party(s) before payment is made to the Contractor. Thereafter, if
the Division successfully recovers payment from the Responsible Party(s) it shall first be
used to pay the Contractor’'s team response costs, if these have not been paid in their
entu‘ety then applied to the Division's admnstratwe costs. Any remaining funds will be
used to pay- emergency Tesponse Costs as billed. Contractor agrees to cooperate with the
Division as is reasonable and necessary in order to allow the Division to bill third parties
and pursue cost recovery actions.

If a disputed billing is resolved in favor of the responsible party(s), then the Contractor
shall not be required to reimburse the Division for payments previously made.

Where there is no identifiable Responsible Party, or if the Responsible party is unable to
pay, the Division agrees to reimburse the Contractor's team response costs from the
emergency response supplement created under §20.465(3)(dr), Stats., within thirty (30)

- days- of receipt of Con!:ractor s invoice. and complcte documematzon Cﬂntractor 's claim

for - reimbursement from “the emergency
§20.465(3)(dr), Stats., shall contain such documentaﬂon as IS necessary to support the
Contractor's good faith effort to identify the Responsible party or to collect response
costs from a Responsible Party(s) that is unable to pay. Further, Contractor shall comply
with all Division-approved reimbursement procedures and/or duly enacted Administrative
Rule(s).

Approval: Contractor, when acting under this Agreement, may not respond without
following the Division-approved "Call Out Procedure”. Granting of response approval by
the Division of Emergency Management's Duty Officer constitutes the Division's
agreement to pay Contractor's team response costs under §166.215(2), Wis. Stats.
Contractor agrees to make reasonable and good faith efforts to minimize Responsible
Party and/or Division expenses.

Retirement System Status and Tax Payments: Contractor and its employees are not
entitled under this Agreement to Division contribution for any Public Employees
Retirement Withholding System benefit(s). Contractor shall be responsible for
payment/withholding of any applicable federal, Social Security and State taxes.
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Worker's Compensation: A member of a regional hazardous materials response team
who is acting under the scope of this Agreement is an employee of the State for purposes
of Worker's Compensation under §166.215(4) of the Wisconsin Statutes.

Payment of Contractor's Obligations: Contractor agrees to make payment promptly, as
just, due and payable to all persons furnishing services, equipment or supplies to
Contractor. If Contractor fails, neglects or refuses to pay any such claims as they
become due and for which the Division may be held liable, the proper officer(s)
representing the Division, after ascertaining that the claims are just, due and payable,
may, but shall not be required to, pay the claim and charge the amount of the payment
against funds due Contractor under this Agreement. The payment of claims in this
manner shall not relieve Contractor of any duty with respect to any unpaid claims.

I)ual Payment' Contractor shall not be compensated for work performed under this
Agreement by any state agency or person(s) responsible’ for causing a hazardous materials
emergency except as appmved and authar:zed under this Agreement

5.0 Llabzhty and Indemmty

5.1

- Ineans activities, mciudmgi‘--tra;v_ci directly. related fo:a particular emergency respopse .. .
involving ‘a- hazardous material: response/incident by a regional® hazardous ‘materials -

52

Scope: During operations authorized by this Agreement, Contractor and members of
regional hazardous materials response teams shall be agents of the State and protected and
defended against tort lLiability under §166.03(8)(e), Wis. Stats. For purposes of
§895.46(1), Stats., members of the hazardous materials response team shall during
authorized operations be considered agents of the State and the State will indemnify
Contractor as- reqmred under §895.46(1), Stats. For purposes of this section, operations

emergency response team. Operations also includes advanced training activities provided

under this contract to the members of a hazardous matenals response team, but does not -

inctude travel to and from the trammg

Cmi ixabihty exemptwn, regmnal and county emergency response team: Under
§805.483 Wis. Stats., 1) a reglﬁnai emergency response team, a member of such a team,

and a local agency, as defined in §166.22(1)(c), that contracts with the Division for the
provision of a regional response team, are immune from civil liability for acts or
omissions related to carrying out responsibilities under a contract under §166.215(1); 2) a
county emergency response tearn, a member of such a team, and the county, city, village
or town that contracts to provide the emergency response team to the county, are immune
from civil liability for acts or omissions related to carrying out responsibilities pursuant
to a designation under §166.21(2m)(e); and, 3) a local emergency planning comumittee
created under §59.07(146)(a)1, Stats., that receives a grant under §166.21 is immune
from civil liability for acts and omissions related to carrying out its responsibilities under
§166.21.

R s e
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5.4

Statutory Civil Immunity: §895.48(2) of the Wisconsin Statutes provides that a person
is immune from civil liability for good faith acts or omissions related to assistance or
advice which the person provides relating to an emergency or a potential emergency
regarding either of the following:

(1) Mitigating or attempting to mitigate the effects of an actual or threatened
discharge of a hazardous substance.

(2) Preventing or cleaning up or attempting to prevent or clean up an actual or
threatened discharge of a hazardous substance.

(3) Any hazardous substance predictor or any person who provides the
technology to enable hazardous substance predictions to be made is immune from
civil liability for his or her good faith acts or omissions in making that prediction
or providing that Iechnoiogy

The good faith of any hazardous substance predlctor or any person who provides the
technelogy to make a prediction is presumed in any civil action. 'Any person who asserts
that the acts or omissions under subdivision three (3) above were not made in- good faith
has the burden of proving that assertion by clear and convincing evidence.

Under §895.48(2)(c)(3) of the Wisconsin Statutes, stamtory civil immunity does not
extend to acts or omissions which constitute gross negligence, or involves reckless,
wanton or intentional misconduct. This is not intended to modify any right or duty under
§895.48, Stats.

;Additional terms, def'mmons and excepuans to this statute; are explamed in §895 48 of the
Wisconsin Statutes. . . : .

Contractor Indemnification of State: When acting as other than an agent of the
Division under this Agreement, and when using the State's or Division's vehicles or
equipment, the Contractor shall indemnify, defend and hold harmless the State, Division,
its officers, Divisions, agents, employees, and members from all claims, suits or actions
of any nature arising out of the activities or omissions of Contractor, its officers,
subcontractors, agents or employees.

6.0 Insurance Provisions

6.1

Public Liability and Property Damage Insurance: Contractor shall maintain, at its
own expense, and keep in effect during the term of this Agreement, public liability and
property damage insurance against any claim(s) which might occur in carrying out this
Agreement. Minimum coverage is five hundred thousand dollars ($500,000) liability for
bodily injury and property darmage including products liability and completed operations.

If Contractor is self-insured or uninsured, a Certificate of Protection in Lieu of an
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6.3

6.4

Insurance Policy shall be submitted to the Division certifying that Contractor is protected
by a Self-Funded Liability and Property Program or alternative funding source(s),
attached hereto as "Exhibit G".. The Certificate is required to be presented prior to
commencement of this Agreement.

Automobile Liability: Contractor shall obtain and keep in effect automobile liability
insurance for its respective vehicle(s) during the term of this Agreement. This coverage
may be written in combination with the public liability and property damage insurance
mentioned in Subsection 6.1. Auto liability coverage limits shall not be less than two
hundred fifty thousand dollars ($250,000) bodily injury each person, five hundred
thousand dollars ($500,000) per occurrence and two hundred fifty thousand dollars
($250,000) property damage each occurrence or five hundred thousand dollars
($500,000) combined single limit.

If Contractor is self-insured or uninsured, a Certificate of Protection in Lieu of an
Insurance Pohcy shall be submitted to the Dmszen certifying that Contractor is protected
by a Self-Funded Liability’ and - ‘Property Program or alternative funding source(s)
attached hereto as "Exhibit G”, The: Cert;ﬁcate is required to be presented prior to
commencement of this Agreement.

Notice of Cancellation or Change: Contractor agrees that there shall be no cancellation,
material change, exhaustion of aggregate limits or intent not to renew insurance coverage
without 30 days written notice to the Division.

Certificate(s) of Insurance: As evidence of the insurance coverage required by this
Agreement, Contractor shall provide an insurance certificate indicating this coverage,

. countersigned by an insurer licensed to do business in Wisconsin, covering the. perxod of
the “Agreement. The insurance certificate is required ‘to be ‘presented . prior to

commencement of this Agreement

7.0 Standard Contract Terms, Canditiens and Requirements

7.1

stclosure of Independence and Relaiwnshxp Contractor certifies that no relationship
exists between the regional team, the State or the Division that interferes with fair
competition or is a conflict of interest, and no relationship exists between the team and
another person or organization that constitutes a conflict of interest with respect to a state
contract. The Department of Administration may waive this provision, in writing, if those
activities of the Contractor will not be adverse to the interest of the State.

Contractor agrees as part of this contract for services that during performance of this
contract, they will neither provide contractual services nor enter into any agreement to
provide services to a person or organization that is regulated or funded by the contracting
agency or has interests that are adverse to the confracting agency. The Department of
Administration may waive this provision, in writing, if those activities of the Contractor
will not be adverse to the interests of the State.

10
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7.3

7.4

7.5

7.6

7.7

7.8

Dual Employment: §16.417 of the Wisconsin Statutes, prohibits an individual who is a
state employee or who is retained as a consultant full-time by a state agency from being
retained as a consultant by the same or another agency where the individual receives
more than $5,000 as compensation. This prohibition applies only to individuals and does
not include corporations or partnerships.

Employment: Contractor will not engage the service of any person or persons now
employed by the State, including any department, commission, or board thereof, to
provide services relating to this Agreement without the written consent of the employer of
such person or persons and the Department of Military Affairs and the Division.

Contflict of interest: Private and non-profit corporations are bound by §180.0831 and
§181.225 Wis. Stats., regarding conflicts of interest by directors in the conduct of state
contracts

Recordkeepmg and Record Retention: - The Contractor shall establish and maintain
adequate records of all expenditures incurred under the Agreement. All records must be
kept in: accordance with generally accepted accounting principles, and be consistent with
federal and state laws and local ordinances. The Division, the federal government, and
their duly authorized representatives shall have the right to audit, review, examine, copy
and transcribe any pertinent records or documents relating to any contract resulting from
this Agreement held by Contractor. The Contractor shall retain all documents applicable
to the Agreement for a period of not less than three (3) years after the final payment is
made or longer where required by law.

“Team Personnel Removal Iﬁ the evem that.an individual team member is substantiated . = N

to-have been neghgent or unresponsive to_the contractual requirements, the’ Division,
after consultation with Contractor and Contractor's Fire Commission/Board, may
recommend the removal of this member from the regional hazardous material response
team. A request by the Division to dismiss an employee shall not constitute an order to
discipline or discharge the employee. All actions taken by the team and/or fire
department management in regard to employee discipline shall be at the sole discretion of
the team and/or fire department management.

Hold Harmless: The Division of Emergency Management, the Department of Military
Affairs, and the State of Wisconsin shall be held harmless in any disputes the team and/or
fire department may have with their employees. This shall include, but not be limited to,
charges of discrimination, harassment, and discharge without just cause.

Termination of Agreement: The Division and/or Contractor may terminate this
Agreement at any time for cause by delivering thirty (30) days written notice to the other
Party. Upon termination, the Division's liability will be limited to the pro rata cost of the
services performed as of the date of termination plus expenses incurred with the prior
written approval of the Division. Upon termination, Contractor will refund to the

11
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7.10

Division within sixty (60) days of said termination all payments made hereunder by the
Division to the Contractor for work not completed or not accepted by the Division.

Contractor may terminate this Agreement at will by delivering ninety (90) days written
notice to the Division. In the event the Contractor terminates this Agreement for any
reason whatsoever, it will refund to the Division within sixty (60) days of said
termination all payments made hereunder by the Division for standby costs, under
Subsection 4.1, provided to the Contractor for the contract year in which the termination
occurs based in proportion to the number of days remaining in the contract year.

The Division may terminate this Agreement at will effective upon delivery of written
notice to the Contractor, under any of the following conditions:

(1) If Division funding from federal, state, or other sources is not obtained
- and/or continued-at levels sufficient to allow for purchases of the indicated
' quantlty of services, t;he Agreement may be modified to accommodate a reduction
or increase in funds. :

@ If feder_ai or stéte Iaws', rules, regulations, or guidelines are modified,
changed, or interpreted in such a way that the services are no longer allowable or
appropriate for purchase under this Agreement or are no.longer eligible for the
funding proposed for payments by this Agreement.

(3) If any license or certification required by law or regulation to be held by the
Contractor to provide the services required by this Agreement is for any reason
demed revaked or not renewed

Any tenmmu:mn of the Agreement shall be w1thout pre}udlce 10 any obhganons ar'

liabilities of either party already accrued prior to such termination.

Cancellation: The State of Wisconsin reserves that right to cancel any contract in whole
or in part. without penalty due to non-appropriation of funds or for failure of the
Contractor to compiy with the ter:{ns, condmcns and speczﬁcatmns of this Agreement

Prime Contractor and M-mority Bu_smess Subcontractors: In the event Centractor
subcontracts for supplies and/or services, any subcontractor must abide by all terms and
conditions of the Agreement. The Contractor shall be responsible for contract
performance whether or not subcontractors are used.

Contractor is encouraged to purchase services and supplies when/if applicable from
minority businesses certified by the Wisconsin Department of Development, Bureau of
Minority Business Development.

Contractor shall file with the Department of Military Affairs quarterly reports of
purchases of such supplies and services necessary for the implementation of this

12
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7.12

7.13

714
7.15
716

7.17

Agreement.

Executed Contract to Constitute Entire Agreement: The contents of the RFP
(including all attachments), RFP addenda and revisions, the Proposal of the Contractor,
the Notice of Award, and additional terms agreed to, in writing, by the Division and the
Contractor shall become a part of the Agreement herein. The written Agreement with
referenced parts and attachments shall constitute the entire Agreement and no other terms
and conditions in any document, acceptance, or acknowledgment shall be effective or
binding unless expressly agreed to, in writing, by the contracting authority.

News Releases: News releases pertaining to the negotiation of this Agreement shall not
be made without the prior approval of the Division.

Applicable Law: This Agreement shall be governed under the laws of the State of
Wisconsin, The Contractor and State shall at all times comply with and observe all
federal and state laws, local iaws ordinances and regulations which are in effect during
the pemod of this Agreement and which may in any manner affect the work or its
conduct

Asmgnment: No right or duty, in whole or in part, of the Contractor under this
Agreement may be assigned or delegated without the prior written consent of the State of
Wisconsin.

Successors in Interest: The provisions of the Agreement shall be binding upon and shall
inure to the benefit of the parties to the Agreement and their respective successors and

asszgns

-:._-.Ferce Ma,}eure, Narther party to thxs Agreement shaﬂ be held responslbie for delay or

default caused by fire, riots, acts of God and/or war which is beyond that party's
reasonable control.

Notifications: Contractar shall unmedlately report by telephone and in writing any
_demand request, or occurrence that reasonably may give rise to a claim against the State,

its officers, Divisions, agents, employees and members. Such reports shall be directed
fo:

ATTN: Administrator

Division of Emergency Management
DMA Wisconsin

PO Box 7865

Madison, WI 53707-7865
Telephone #: (608) 242-3232

FAX #: (608) 242-3247
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7.19

- 7.20

7.21

7.22

7.23

7.24

Copies of such written reports shall also be sent to:

ATTN: Office of Legal Counsel, WING-LGL
WI Dept. of Military Affairs

PO Box 14587

Madison, WI 53714-0587

Severability: If any provision of this Agreement is declared by a court to be illegal or in
conflict with any law, the validity. of the remaining terms and provisions shall not be
affected. The rights and obligations of the parties shall be construed and enforced as if the
Agreement did not contain the particular provision held to be invalid.

Amendments: The terms of this Agreement shall not be waived, altered, modified,
supplemented or amended in any manner whatsoever without prior written approval of
Division and Contractor. :

Approval Authority: Cdntractcsr s representative(s) certify by their signature herein that

he or she, as: the case may be, has the necessary and lawful authority to enter into
contracts and agreements on behalf of the local government entity.

Insufficient Funds: The obligation of the Contractor under this Agreement is contingent
upon the availability and allotment of funds by the Division to Contractor and Contractor
may, upon thirty (30) days prior written notice, terminate this contract if funds are not
available.

No Waiver: No failure to exercise, and no delay in exercising, any right, power or

. -.!-remedy, .mciudmg payment ‘heteunder, on the part of the Division, State, or ﬁontractor.}' S
_shall. operate as-a waiver hereof, nor ‘shall any smgie or partial .exercise of any right,

power or remedy preciude any other or further exercise thereof or the exercise of any
other right, power or remedy. No express waiver shall effect any event or default other
than the event or default specified in such waiver, and any such waiver, to be effective,

must be in writing and shall be operative only for the time and to the extent expressly
provided by the Division, State or Contractor therein. A waiver of any covenant, term or
condition- ccmtamed herein shall not be construed as a waiver of any subsequent breach of
the same covenant, term or condition.

Construction of Agreement: This Agreement is intended to be solely between the
parties hereto. No part of the Agreement shall be construed to add, supplement, amend,
abridge, or repeal existing rights, benefits or privileges of any third party or parties,
including but not limited to employees of either of the parties.

Disparity: In the event of a discrepancy, difference or disparity in the terms, conditions
or language contained in the RFP (including all attachments), R¥P addenda and revisions,
and the Agreement, it is agreed between the parties that the language in this extended
Agreement shall prevail.
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Approving Signatures:

ON BEHALF OF THE DIVISION OF EMERGENCY MANAGEMENT (DIVISION)

Dated this day of June, 1999

Steven D. Sell, Division Administrator
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On Behalf of the City of Superior
A Municipal Corporation

Dated this day of , 1999
Signature:
Printed Name: Margaret Ciccone
Title: Mayor
Address: City Hall, 1407 Hammond Avenue
City/State: Superior, WI Zip: 54880

- On Behalf of the City of Superior

Dated this day of , 1999

Signature:
Printed Name: Timothy M. Nelson
Title: Finance Director
Address: City Hall, 1407 Hammond Avenue
City/State: Superior, W1 Zip: 54880

On Behalf of the City of Superior

Dated this day of . 1999

Signature:
Printed Name: Carol Ahlberg
Title: City Clerk
Address: City Hall, 1407 Hammond Avenue
City/State: Superior, WI Zip: 54880
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On Behalf of the Superior Fire Department

Dated this day of , 1999

Signature:
Printed Name: Stephen A. Gotelaere
Title: Fire Chief
Address: 3326 Tower Avenue
City/State: Superior, WI Zip: 54880

- Approved as to form:

- dayof £ 1999

Dated this

Signature:
Printed Name: Thomas N. Hayden
Title: City Attorney
Addpress: City Hall, 1407 Hammond Avenue
City/State: Superior, WI Zip: 54880
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EXHIBIT D

REGIONAL LEVEL
A TEAMS

AS OF APRIL 24, 1996

For additional information on Wisconsin's
Hazardous Materials Response Team System
contact Wisconsin Emergency Management
at (608) 242-3228
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4 Level A Contract : : _ " MRy Racine
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Mutltiple Coverage Areas:
Area - A - Contact either Appleton or Oshkosh
B - Contact either Oshkosh or Milwaukee
C - Contact Eau Claire/Chippewa Falls
D - Contact Madison
& - Contact Madison if south of hwy 21
F - Contact Wausau ( Hwy 21 and north)

AREA WITH MULTIPLE
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EXHIBIT E
CITY OF SUPERIOR FIRE DEPARTMENT
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EXTENDED
CONTRACT FOR
REGIONAL HAZARDOUS MATERIALS
RESPONSE TEAM SERVICES

Between

STATE OF WISCONSIN
DEPARTMENT OF MILITARY AFFAIRS
~ DIVISION OF EMERGENCY MANAGEMENT

And

CITY OF WAUSAU, WISCONSIN

DATE: June _, 1999
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1.1

1.2
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2.0

2.1

EXTENDED
CONTRACT FOR REGIONAL HAZARDOUS MATERIALS
RESPONSE TEAM SERVICES

General Contract Information

Parties: This extended contract is between the State of Wisconsin, Department of
Military Affairs, Division of Emergency Management (hereinafter "Division") and the
Wausau Fire Department, City of Wausau, Wisconsin (hereinafter "Contractor”) for the
provision of regional hazardous materials response team services as described herein and
authorized under 1991 Wisconsin Act 104, as codified in §166.215 of the Wisconsin

Statutes.

Recitals: WHEREAS, in order to protect life and property against the dangers of
emergencies involving hazardous materials, the Division may assign and make available
for use in any county, city or district, a regional hazardous materials response team.

WHBREAS, the Division desires to enter into this Agreement to establish Contractor as a
Regional Hazardous Materials Response Team, and Contractor desires to be so
designated and to enter into this Agreement.

HOWEVER, the parties expressly recognize and attest by this Agreement that neither
party intends to create or to assume fiduciary responsibilities to provide for the
containment, cleanup, repair, restoration and investigation of the environment (air, land
and water) in a Hazardous Substance Incident, which named responsibilities are and shall
remain the sole obligations of the Wisconsin Department of Natural Resources under

§8292.1 and 16.2009), Wis. Stts.

.Cén'i:."act Term: This extended Agreemeﬁt shall continue from the date indicated on the

notice of intent to award and shall be extended for an additional one year commencing
July 1, 1999 through June 30, 2000. :

Definitions
Definitions: The following definitions are used throughout this Agreement:

Agreement means this extended Contract, together with the Notice of Intent to Award,
Exhibits and Addenda. Exhibits and Addenda include the following:

Exhibit A Request for Proposal and Addenda
Exhibit B Wausau Fire Department Proposal
Exhibit C Notice of Intent to Award

Exhibit D Primary Response Area

Exhibit E Two-year Budget



3.0

3.1

State means the State of Wisconsin.

Department means the State of Wisconsin, Department of Military Affairs.

Division means the Division of Emergency Management.

Regional Team means one of the nine (9) fire departments chosen by the Division to
provide regional Level A hazardous materials response that meets the standards under 29
CFR 1910.120(q)(6)(iv), as further amended. Under §166.215(1), Stats., the Division
may only contract with public organizations.

Contractor means the Wausau Fire Department, City of Wausau, Wisconsin by which
service or services will be performed under this Agreement.

Emergency means a situation which presents an imminent risk to public health, safety
and/or the environment.

Level A Release means a release that meets the specifications under §166.20(1)(ge) of the
Wisconsin Statutes.

Incident ‘means any actual or imminent threat of release, rupture, fire or accident that

results, or has the potentlai to result in the loss or esca;)e of a hazardous material into the

environment,

Local Gevemment Agency means a city, cmmty, district or sui:dmsmn thereof.

Primary - Response: ‘Area means the geographlcai region where the Contractor is
principally responsible for providing regional hazardous response team services.

Regional Hazardous Materials Response Team means the Contractor and/or designated
employees of the Contractor who are expected to respond to, control, and/or stabilize the
actual or potential emergency release(s) of hazardous substances.

Responsible Party means the person(s), as defined in 42 U.S.C. §9606 and §9607, who
possessed-or controled a hazardous substance which was discharged or who caused the
discharge of a hazardous substance whxch caused the emergency to whxch Contractor has

- respanded

Statement of Work

Services to be provided by Contractor: During the term of this Agreement the

_Contracter agrees to. provide . fegmna} hazardous response team services within the

baunda_ne_s of Contractor's assigned Primary Response Area as described in Exhibit D,
attached hereto and incorporated by reference herein,:

Contractor's response activities under this Agreement shall be limited to emergency
operations, reporting and documentation of activities arising from hazardous materials
releases/incidents which threaten life, property and/or the environment. Contractor shall
not provide under this Agreement any services with respect to the sampling, testing,
analysis, treatment, removal, remediation, recovery, packaging, monitoring,
transportation, movement of hazardous materials, cleanup, storage and disposal of
hazardous materials except as these may be reasonably necessary and incidental to
preventing a release or threat of release of a hazardous material or in stabilizing the
emergency response mczdent as determined by the Contractor.



32

3.3

3.4

3.5

3.6

3.7

; :A reiease

Contractor shall establish safety perimeters at or near sites and vessels. Contractor shall
not be required to locate underground utilities, insure appropriate traffic control services,
conduct hydrological investigations and analysis, or provide testing, removal and disposal
of underground storage tanks at or near the emergency response incident to which the
Contractor is dispatched.

The Division and Contractor make no representations to third parties with regard to the
ultimate outcome of the hazardous materials services to be provided, but Contractor shall
respond to the best of its abilities, subject to the terms of this Agreement.

Performance Conditions: Contractor acknowledges that prior to undertaking any
emergency response activity under this Agreement, Contractor shall receive written
approval from the Division to proceed with response activities. Division approval shall be
conditioned upon the Contractor demonstrating to the Division that its employees,
eqmpment and veh&cles meet or exceed apphcable regulatory requirements. .

Perscmnel Contracier shali prowde an adequate number of trained, mechcaliy
momtﬁred campetent and supervised personnel as established by Contractor and as is
reasonably_ necessary to operate within the safety levels of a regional hazardous materials
response team.

Vehicles and Equipment: Contractor shall limit its activities to that which can be safely
accomplished within the technical limitations of the available vehicles and equipment.
Contractor may use Level A equipment and vehicles for Contractor's local use, however,
Contractor agrees that in the event of multiple Tesponses, said equipment which is already
not cemnutted to-a pnor response shall be useé ona pnenty bas;s to respond toa Level

Veh_mle and Eqmpment Use Lmntatmns | This Agfeement in ﬁo way limits the
Contractor from responding with Level A vehicles, equipment and supplies under local
authcmty, mutuai-a;d Agreements, or other contracts under iecal authority.

Respanse Pre_c;edu__res and Limitations: Contractor recognizes-that its obligations under
this Agreement are paramount to the State of Wisconsin. Contractor agrees that if local
fire response obligations in Contractor's own jurisdiction create limits or unavailable
resources within the Primary Response Area, Contractor will seek aid from local
jurisdictions to assist in local fire response obligations in Contractor's own jurisdiction,

Contractor's obligation to provide services hereunder shall arise, with respect to specific

response actions, upon receipt of an emergency response request pursuant to Standard.

Operating Guidelines provided in Subsection 3.8 herein.

Right of Refusal: If, on occasion, a response under this Agreement would temporarily
place a verifiable undue burden on the Contractor because Contractor's resources are
otherwise inadequate or unavailable and mutual aid is unavailable for a level A response

ORI et



3.8

within Contractor's Primary Response Area, then if notice has been provided to the
Division, the Contractor may decline a request for regional emergency hazardous
material response.

Standard Operating Guidelines: Contractor and Division agree that regional response
team operations will be conducted in accordance with Standard Operating Guidelines and
“Call Out Procedure” that will be mutually approved by the parties to this Agreement.

4.0 Contractor Subsidy and Reimbursement

4.1

There are two types of Contractor costs under this Agreement: (1) Standby Costs, and (2)
Team Response Costs. Each of these are discussed more fully below.

Standby Costs: As provided under §166.215(1) of the Wisconsin Statutes, Contractor

~will-be subsidized annuaily, commencmg_ fiscal year 1998/99, under this Agreement for
its approved standby ‘costs as described in "Exhibit E", attached hereto and incorporated

by rcfercnce herein. Said payments to regional emergency response teams for standby
costs shall be max:ie from the appropriation account under §20.465(3)(dd) of the
Wisconsin Stamtes Such standby costs include, but are not limited to:

(1) Specialized Training Expenses: The Division shall, subject to available
funding, provide advanced training and education to Contractor's employees.
Requests for such training must be approved by the Division in advance.

All such other training must comply with the governmental regulations associated
with assigned duties under this Agreement. Training costs subsidized under this

Agreement shall have 2 maximium value of $63 199.50 per annum as described in . .0

© - "Bxhibit E? to this Agreement Such costs. may. include training, personnel costs,
and per diem/travel expenses in accordance with the State rates. Where the
Contractor -demonstrates that its employees already meet or exceed Division-
approved standards, -then the allocated training funds shall be authorized for
transfer w;thm the Contractor § account. .

{2) Medlcal -Survexliance: Cnntracter shall provide Baseline, Maintenance and
Exit Physicals for each regional hazardous material response team member. The

" annual subsidy for medical costs and supplies is described in "Exhibit E" to this
Agreement.

(3} Response Vehicle(s) and Equipment Purchases: Standby costs provide for
necessary equipment and supply purchases of Level A vehicle(s), supplies and
equipment by Contractor as specifically described in "Exhibit E", attached hereto.
Where Cantractor has obtaincd the require{i eqaiyment contamed on the Dmsmn«»

transfer within the Contractor's account. thie to any equipment purchased or
fabricated pursuant to this Agreement shall be vested in Contractor. Such title

L ——



4.2

4.3

shall be vested in the Contractor upon acquisition of the equipment or as soon as -

feasible thereafter.

The Division and Contractor acknowledge and agree that a primary project goal
of the regional hazardous materials response team is to standardize Level A
vehicles and equipment on a statewide basis,

It is the intent of the Division that funds allocated under Subsection 4.1 of this
Agreement shall supplement existing, budgeted moneys of the Contractor to
provide the services specified herein and may not be used to replace, decrease or
release for alternative purposes the existing, budgeted moneys of or provided to
the Contractor.

Team Response Costs and Reimbursement: Pursuant to §166.215(2) of the Wisconsin

Statutes, Contractor shall be reimbursed for reasonable and necessary team response costs

mcurred in respondmg to a Level A reicase under this Agreement. Such team response
costs may mc}uda but are not 1umted to: _

(6} Relmbmsernent for use of Vehxe}e(s) and Apparatus: Contractor shall be
reimbursed for the approved use of its vehicles and equipment at the rates
provided in "Exhibit B" to this Agreement.

(2) Personnel Expenses: Contractor's team response personnel expenses which
are approved and authorized under this Agreement are reimbursable at the rates
described in "Exhibit B". Team response personnel expenses shall be billed to the

nearest one-fourth (1/4) hour work period. Personnel expenses may reflect
- replacement personnel costs and mchrect chargeslcasis f(}r wage, ffmge death and -

“duty disability retirement benefits.

(3) Emergency Expenses: Contractor's necessary and reasonable emergency
expenses related 1o services rendered under this Agreement are reimbursable. All

such expenses must be based on actual expenditures and fully documented by the-

Contractor. The Division reserves the right to deny any reimbursement of
unjustifiable Contractor expenditures.

Pursuant to §166.215(2) Wis. Stats., Contractor shall be reimbursed by the Division for
its necessary and reasonable emergency response costs and expenses related to services
rendered under this Agreement.

Such reimbursable team response costs shall be limited to amounts collected by the
Division pursuant to §166.215(3), Wis. Stats. and, under certain conditions, pursuant to
the amounts appropriated under §20.465(3){dr), Stats. Contractor shall be reimbursed by
the Division in accordance with Subsections 4.4 and 4.6 herein.

Direct Collection of Team Response Costs by Contractor: In addition to Division
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4.4

4.5

4.6

reimbursement addressed in Subsections 4.2 herein, Contractor may elect to collect team
response costs directly from the Responsible Party(s) and/or seek reimbursement for local
agency response pursuant to §166.22 of the Wisconsin Statutes.

Where No Responsible Party Can Be Identified or the Responsible Party is Unable to
Pay Team Response Costs: As previously mentioned in Subsection 4.2 and upon the
election of Contractor, the Division shall bill the party(s) responsible for causing the
hazardous materials emergency for total emergency response costs. Where there is no
identifiable Responsible Party, or if the Responsible Party is unable to pay, the Division
agrees to reimburse Contractor's Team response costs from the emergency response
supplement created under §20.465(3)(dr), Stats., only if the regional emergency response
team has made a good faith effort to identify the person responsible under §166.215(3),
Stats., and that person cannot be identified, or, if that person is identified, the team has
received reimbursement from that person to the extent that the person is financially able
or has determined that the person does not have adequate money or other resources to

reimburse the regional emergency response team. To seek Division reimbursement from

the emergency response supplement created under §20.465(3)(dr), Stats., Contractor
must comply with all Division-approved reimbursement procedures and/or duly enacted

Administrative Rule(s) as well as the billing system requirements provided under -

Subsection 4.6 herein.

Maximum Contract Subsidy: This Agreement shall have a maximum contract subsidy
of $130,301.00 per annum for stand-by costs as described in "Exhibit E" to this
Agreement. The Division certifies that sufficient funds are available and authorized
within the Division's current appropriation or limitation. The maximum contract subsidy

does not, however, include Contractor's team response costs as specified in Subsection
4.2 of this Agreement. IR o n =

No additional Contractor subsidy or reimbursement shall be paid or any additional
demands placed on Contractor under this Agreement unless otherwise specifically agreed
to by the Division and the Contractor, and upon written amendment to this Agreement.
The- Division's reimbursement(s) shall be full payment for work performed or services
rendered and for all labor, materials, supplies, equipment, and incidentals necessary to
complete the work authorized under this Agreement. Acceptance of payment by the
Contractor shall operate as a release of the Division of all claims by Contractor for
reimbursement of team response costs except where partial payment has been made due
to limitations of the Division funds under §166.215(2), the amounts appropriated under
§20.465(3)(dr) and subject to further payment as set forth above.

Billing System for Division Reimbursement of Team Response Costs: Contractor will
provide an estimate of team response costs to the Division within ten (10) working days
of the response. If the Contractor seeks Division reimbursement under §166.215(2), or
from the emergency response supplement created under §20.465(3)(dr), Wis. Stats.,
Contractor shall file a Notice of Intent with the Division for response costs within thirty
(30) days of the response. The Division will not bill responsible parties or reimburse

SRR e ety



4.7

4.8

Contractor from. the emergency response supplement created under §20.465(3)(dr),
Stats., unless it receives an invoice from the Contractor. Contractor's claim for
reimbursement shall contain such documentation as is necessary to support the Division's
cost-recovery operations and financial audits. The Division agrees to bill responsible
parties for team response costs and may bill for the total emergency response Costs,
Team response costs include such items as vehicle and equipment use, expendables and
personnel costs. In addition, team administrative costs may be billed as part of the
emergency costs.

The Division shall bill identified Responsible Party(s) within thirty (30) days of receipt of
Contractor's invoice. Contractor's team response costs shall be collected by the Division
from the Responsible Party(s) before payment is made to the Contractor. Thereafter, if
the Division successfully recovers payment from the Responsible Party(s) it shall first be
used to pay the Contractor’s team response costs, if these have not been paid in their
entirety, then applied to the Division's administrative costs. Any remaining funds will be
used to pay emergency response costs as billed, Contractor agrees to cooperate with the
Division as is reasonable and necessary in order to allow the Division to bill third parties
and pursue cost recovery actions. i :

If a disputed billing is resolved in favor of the responsible party(s), then the Contractor
shall not be required to reimburse the Division for payments previously made.

Where there is no identifiable Responsible Party, or if the Responsible party is unable to
pay, the Division agrees to reimburse the Contractor's team response costs from the
emergency response supplement created under §20.465(3)(dr), Stats., within thirty (30}
days of receipt of Contractor's invoice and complete documentation. Contractor's claim

for " reimbursement  from .the eMErgency. - response -supplement . created un_dqf- L
§20.465(3)(dr), Stats., shall contain such documentation as is necessary to support the =~

Contractor's good faith effort to identify the Responsible party or to collect response
costs from a Responsible Party(s) that is unable to pay. Further, Contractor shall comply
with all Division-approved reimbursement procedures and/or duly enacted Administrative
Ruie(s). '

Approval: = Contractor, when acting under -this Agreement, may not respond without
following the Division-approved "Call Out Procedure”. Granting of response approval by
the Division of Emergency Management's Duty Officer constitutes the Division's
agreement to pay Contractor's team response costs under §166.215(2), Wis. Stats.
Contractor agrees to make reasonable and good faith efforts to minimize Responsible
Party and/or Division expenses.

Retirement System Status and Tax Payments: Contractor and its employees are not
entitled under this Agreement to Division contribution for any Public Employees
Retirement Withholding System benefit(s). Contractor shall be responsible  for
payment/withholding of any applicable federal, Social Security and State taxes.

B



4.9

4.10

4.11

Worker's Compensation: A member of a regional hazardous materials response team
who is acting under the scope of this Agreement is an employee of the State for purposes
of Worker's Compensation under §166.215(4) of the Wisconsin Statutes.

Payment of Contractor's Obligations: Contractor agrees to make payment promptly, as
just, due and payable to all persons furnishing services, equipment or supplies to
Contractor. If Contractor fails, neglects or refuses to pay any such claims as they
become due and for which the Division may be held liable, the proper officer(s)
representing the Division, after ascertaining that the claims are just, due and payable,
may, but shall not be required to, pay the claim and charge the amount of the payment
against funds due Contractor under this Agreement. The payment of claims in this
manner shall not relieve Contractor of any duty with respect to any unpaid claims.

Dual Payment: Contractor shall not be compensated for work performed under this
Agreement by any state agency or person(s) responsible for causing a hazardous materials
emnergency except as-approved and authorized under this Agreement.

5.0 Liabiiity and Indemnity

3.1

5.2

53

Scope: During operations authorized by this Agreement, Contractor and members of
regional hazardous materials response teams shall be agents of the State and protected and
defended against tort liability under §166.03(8)(e), Wis. Stats. For purposes of
§895.46(1), Stats., members of the hazardous materials response team shall during
authorized operations be considered agents of the State and the State will indemnify
Contractor as required under §895.46(1), Stats. For purposes of this section, operations
means- activities, including travel, directly related to a particular emergency response

- involving a hazardous. material responsefincident by a regional hazardous. ‘materials

emergency Tesponse team. Operations also includes advanced training activities provided
under this contract to the members of a hazardous materials response team, but does not
include travel to and from the training.

Civil Hability exemption; regional and county emergency response team: Under
§895.483 Wis. Stats., 1) a regional emergency response team, a member of such a team,
and a local agency, as defined in §166.22(1)(c), that contracts with the Division for the
provision of a regional response team, are immune from civil liability for acts or
omissions related to carrying out responsibilities under a contract under §166.215(1); 2)a
county emergency response team, a member of such a team, and the county, city, village
or town that contracts to provide the emergency response team to the county, are immune
from civil Hability for acts or omissions related to carrying out responsibilities pursuant
to a designation under §166.21(2m)(e); and, 3) a local emergency planning committee
created under §59.07(146)(a)1, Stats., that receives a grant under §166.21 is immune
from civil liability for acts and omissions related to carrying out its responsibilities under
§166.21.

Statutory Civil Immunity: §895.48(2) of the Wisconsin Statutes provides that a person

AT
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is immune from civil liability for good faith acts or omissions related to assistance or
advice which the person provides relating to an emergency or a potential emergency
regarding either of the following:

(1) Mitigating or attempting to mitigate the effects of an actual or threatened
discharge of a hazardous substance.

(2) Preventing or cleaning up or attempting to prevent or clean up an actual or
threatened discharge of a hazardous substance.

(3)  Any hazardous substance predictor or any person who provides the
technology to enable hazardous substance predictions to be made is immune from
civil liability for his or her good faith acts or omissions in making that prediction
or prowdmg that technoiogy

The good faith ef arly hazardous substance prechctor or any person who provides the -

techneiegy to make 2 prediction is presumed in any civil action. Any person who asserts
that the acts or omissions under subdivision three (3) above were not made in good faith
has the b&rdcn of proving that assertion by clear and convincing evidence.

Under §895.48(2)(c)(3) of the Wisconsin Statutes, statutory civil immunity does not
extend to acts or omissions which constitute gross negligence, or involves reckless,
wanton or intentional misconduct. This is not intended to modify any right or duty under
§895.48, Stats.

Additional terms, deﬁmtaons and exceptlons to thlS statute are explamed in §895 48 ef the

o _W;,scensm Statuies

Contractor Indemmﬁcatmn sf State When acting as other than an agent of the
Division under this Agreement, and when using the State's or Division's vehicles or
equipment, the Contractor shall indemnify, defend and hold harmless the State, Division,
its officers, Divisions, agents, employees, and members from all claims, suits or actions
of any nature arising out of the activities or omissions of Contractor, its officers,
subcontractors, agents or employees.

6.0 Insurance Provisions

6.1

Public Liability and Property Damage Insurance: Contractor shall maintain, at its
own expense, and keep in effect during the term of this Agreement, public liability and
property damage insurance agamst any claim(s) which might occur in carrying out this
Agrﬂement Minimum coverage is five hundred thousand doHars ($500,000) liability for
bodily injury and property damage including products liability and completed operations.

If Contractor is self-insured or uninsured, a Certificate of Protection in Lieu of an
Insurance Policy shall be submitted to the Division certifying that Contractor is protected



6.2

6.3

6.4

by a Self-Funded Liability and Property Program or alternative funding source(s),
attached hereto as "Exhibit G". The Certificate is required to be presented prior to
commencement of this Agreement.

Automobile Liability: Contractor shall obtain and keep in effect automobile liability
insurance for its respective vehicle(s) during the term of this Agreement. This coverage
may be written in combination with the public liability and property damage insurance
mentioned in Subsection 6.1. Auto liability coverage limits shall not be less than two
hundred fifty thousand dollars ($250,000) bodily injury each person, five hundred
thousand dollars ($500,000) per occurrence and two hundred fifty thousand dollars
($250,000) property damage each occurrence or five hundred thousand dollars
($500,000) combined single limit,

If Contractor is self-insured or uninsured, a Certificate of Protection in Lien of an
Insurance Policy shall be submiitted to the Division certifying that Contractor is protected
by a. Self-Funded Liability .and Property Program, or alternative funding source(s)
attached hereto as "Exhibit G". The Certificate is required to be presented prior to

commencement of this Agreement.

Notice of Cancellation or Change: Contractor agrees that there shall be no cancellation,
material change, exhaustion of aggregate limits or intent not to renew insurance coverage
without 30 days written notice to the Division.

Certificate(s) of Insurance: As evidence of the insurance coverage required by this
Agreement, Contractor shall provide an insurance certificate indicating this coverage,
countersigned by an insurer licensed to do business in Wisconsin, covering the period of

commencement of this Agreement.

~the ~Agreement. . The insurance = certificate. -is required to ‘be presented prior to

7.0 Standard Contract Terms, Conditions and Requirements

7.1

Disc_l_;)sure of Independence and Relationship: Contractor certifies that no relationship
exists between the regional team, the State or the Division that interferes with fair
competition or is a conflict of interest, and no relationship exists between the team and
another person or organization that constitutes a conflict of interest with respect to a state
contract. The Department of Administration may waive this provision, in writing, if those
activities of the Contractor will not be adverse to the interest of the State,

Contractor agrees as part of this contract for services that during performance of this
contract, they will neither provide contractual services nor enter into any agreement to
provide services to a person or organization that is regulated or funded by the contracting
agency or has interests that are adverse to the contracting agency. The Department of
Administration may waive this provision, in writing, if those activities of the Contractor
will not be adverse to the interests of the State.

10
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7.2

7.3

7.4

7.5

7.6

1.7

7.8

-Dual Employment: §16.417 of the Wisconsin Statutes, prohibits an individual who is a

state employee or who is retained as a consultant full-time by a state agency from being
retained as a consultant by the same or another agency where the individual receives
more than $5,000 as compensation. This prohibition applies only to individuals and does
not include corporations or partnerships.

Employment: Contractor will not engage the service of any person or persons now
employed by the State, including any department, commission, or board thereof, to
provide services relating to this Agreement without the written consent of the employer of
such person or persons and the Department of Military Affairs and the Division.

Conflict of interest: Private and non-profit corporations are bound by §180.0831 and
§181.225 Wis. Stats., regarding conflicts of interest by directors in the conduct of state
contracts.

Recordlieeﬁhg- and Record -Rﬁie’iition: The Contractor shall establish and maintain

~ adequate records of all expenditures incurred under the Agreement. All records must be

kept in accordance with generaily accepted accounting principles, and be consistent with
federal ‘and state laws and local ordinances. The Division, the federal government, and
their duly authorized representatives shall have the right to audit, review, examine, copy
and transcribe any pertinent records or documents relating to any contract resulting from
this Agreement held by Contractor. The Contractor shall retain all documents applicable
to the Agreement for a period of not less than three (3) years after the final payment is
made or Jonger where required by law.

Team Personnel Removal: In the event that an individual team member is substantiated

.10 have been negligent or unresponsive to.the- contractual requirements; the Division, © =
~ after - consultation ' with Contractor  and - Contractor's - Fire Commission/Board, “may

recommend the removal of this member from the regional hazardous material response
team. A request by the Division to dismiss an employee shall not constitute an order to
discipline or -discharge the employee. All actions taken by the team and/or fire
department management in regard to employee discipline shall be at the sole discretion of

the team and/or fire department management.

Hold Harmless: The Division of Emergency Management, the Department of Military
Affairs, and the State of Wisconsin shall be held harmless in any disputes the team and/or
fire department may have with their employees. This shall include, but not be limited to,
charges of discrimination, harassment, and discharge without just cause.

Termination of Agreement: The Division and/or Contractor may terminate this
Agreement at any time for cause by delivering thirty (30) days written notice to the other
Party. Upon termination, the Division's Hability will be limited to the pro tata cost of the
services performed as of the date of termination plus expenses incurred with the prior
written approval of the Division. Upon termination, Contractor will refund to the
Division within sixty (60) days of said termination all payments made hereunder by the

11
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Division to the Contractor for work not completed or not accepted by the Division.

Contractor may terminate this Agreement at will by delivering ninety (90) days written
notice to the Division. In the event the Contractor terminates this Agreement for any
reason whatsoever, it will refund to the Division within sixty (60) days of said
termination all payments made hereunder by the Division for standby costs, under
Subsection 4.1, provided to the Contractor for the contract year in which the termination
occurs based in proportion to the number of days remaining in the contract year.

The Division may terminate this Agreement at will effective upon delivery of written
notice to the Contractor, under any of the following conditions:

(1) If Division funding from federal, state, or other sources is not obtained
and/or continued at levels sufficient to allow for purchases of the indicated
quantity of services, the Agreement may be modified to accommodate a reduction

or increase in funds.
(2). .3-_if_ federai.'cr' state f_-_laws:, rules; regulations, or guidelines are ‘modified,
changed, or interpreted in such a way that the services are no.longer allowable or

appropriate for purchase under this Agreement or are no longer eligible for the
funding proposed for payments by this Agreement.

(3) If any license or certification required by law or regulation to be held by the
Contractor to provide the services required by this Agreement is for any reason
denied, revoked, or not renewed.

- Any termination. of the Agreemient shall be without prejudice to ‘any- obligations or

7.9

7.10

Habilities of either party already accrued prior to such termination.

Cancellation: The State of Wisconsin reserves that right to cancel any contract in whole
or.in part without penalty due to non-appropriation of funds or for failure of the
Contractor to comply with the terms, conditions, and specifications of this Agreement.

Prime Contractor and Minority Business Subcontractors: In the event Contractor
subcontracts for supplies and/or services, any subcontractor must abide by all terms and
conditions of the Agreement. The Contractor shall be responsible for contract
performance whether or not subcontractors are used.

Contractor is encouraged to purchase services and supplies when/if applicable from
minority businesses certified by the Wisconsin Department of Development, Burean of
Minority Business Development.

Contractor shall file with the Department of Military Affairs quarterly reports of

purchases of such supplies and services necessary for the implementation of this
Agreement.

12



7.11

7.12

7.13

7.14

7.15

- T.1600

Executed Contract to Constitute Entire Agreement: The contents of the RFP
(including all attachments), RFP addenda and revisions, the Proposal of the Contractor,
the Notice of Award, and additional terms agreed to, in writing, by the Division and the
Contractor shall become a part of the Agreement herein. The written Agreement with
referenced parts and attachments shall constitute the entire Agreement and no other terms
and conditions in any document, acceptance, or acknowledgment shall be effective or
binding unless expressly agreed to, in writing, by the contracting authority.

News Releases: News releases pertaining to the negotiation of this Agreement shall not
be made without the prior approval of the Division.

Applicable Law: This Agreement shall be governed under the laws of the State of
Wisconsin. The Contractor and State shall at all times comply with and observe all
federal and state laws, local laws, ordinances and regulations which are in effect during

-the period of this Agreement and Wmch may in any manner affect the Work Or its

conduct.

Assignment: No right or duty, in whole or in part, of the Contractor under this
Agreement may be assigned or delegated without the prior written consent of the State of
Wisconsin,

Successors in Interest: The provisions of the Agreement shall be binding upon and shall
inure to the benefit of the parties to the Agreement and their respective successors and
assigns

Force MaJeure. - Neither party to this Agreement shall be held responSIble for delay or

. default. caused by firg; riots, acts of ‘God and/or war which is beyond ‘that ‘party's

7.17

reasonable control.

- Notifications: Contractor shall immediately report by telephone and in writing any

dernand, request, or occurrence that reasonably may give rise to a claim against the State,
its officers, Divisions, agents, employees and members.  Such reports shall be directed
o

ATTN: Administrator

Division of Emergency Management
DMA Wisconsin

PO Box 7865

Madison, WI 53707-7865
Telephone #: (608) 242-3232

FAX #: (608) 242-3247

13



7.18

7.20

7.21

7.22

7.23

7.24

Copies of such written reports shall also be sent to:

ATTN: Office of Legal Counsel, WING-LGL
WI Dept. of Military Affairs

PO Box 14587

Madison, WI 353714-0587

Severability: If any provision of this Agreement is declared by a court to be illegal or in
contlict with any law, the validity of the remaining terms and provisions shall not be
affected. The rights and obligations of the parties shall be construed and enforced as if the
Agreement did not contain the particular provision held to be invalid.

Amendments: The terms of this Agreement shall not be waived, altered, modified,
supplemented or amended in any manner whatsoever without prior written approval of
Division and Co:}tractg_r. :

Approval Authority: Contractor's representative(s) certify by their signature herein that
he or she, as the case may be, has the necessary and lawful authority to enter into
contracts and agreements on behalf of the local government entity,

Insufficient Funds: The obligation of the Contractor under this Agreement is contingent
upon the availability and allotment of funds by the Division to Contractor and Contractor
may, upon thirty (30) days prior written notice, terminate this contract if funds are not
available.

No Waiver: No failure to exercise, and no delay in exercising, any right, power or

- remedy, including payment, hereunder, on the part of the Division, State, or Contractor e

shall operate as’a waiver hereof, nor shall any single or partial exercise of any right,
power or remedy preclude any other or further exercise thereof or the exercise of any
other right, power or remedy. No express waiver shall effect any event or default other
than the event or default specified in such waiver, and any such waiver, to be effective,
must be in writing and shall-be operative only for the time and to the extent expressly
provided by the Division, State or Contractor therein. A waiver of any covenant, term or
condition contained herein shall not be construed as a waiver of any subsequent breach of
the same covenant, term or condition,

Construction of Agreement: This Agreement is intended to be solely between the
parties hereto. No part of the Agreement shall be construed to add, supplement, amend,
abridge, or repeal existing rights, benefits or privileges of any third party or parties,
including but not limited to employees of either of the parties.

Disparity: In the event of a discrepancy, difference or disparity in the terms, conditions
or language contained in the RFP (including all attachments), RFP addenda and revisions,
and the Agreement, it is agreed between the parties that the language in this extended
Agreement shall prevail.

14
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Approving S'igi:zatures_:'

ON BEHALF OF THE DIVISION OF EMERGENCY MANAGEMENT (DIVISION)

Dated this day of June, 1999

‘Steven D, Sell, Division Administrafor

15



On Behalf of the City of Wausau
A Municipal Corporation

Dated this day of , 1999

Signature:
Printed Name: Linda Lawrence

Title: Mayor
Address: City Hall, 407 Grant Street
City/State: Wausau, W1 Zip: 54403

On Behalf of the Cxi:y of Wausau

- Dated ﬂns " day of 1999

Signature;
Printed Name: Gary L. Klingbeil
Title: City Clerk
Address: City Hall, 1407 Hammond Avenue
City/State: Wausau, WI Zip: 54880

On Behalf of the Wausau Fire Department

Datedthis ___dayof____, 1999

Signature:
Printed Name: Gary Buchberger
Title: Fire Chief
Address: 606 E. Thomas Street
City/State: Wausau, WI Zip: 54403

16



Approved as to form:

Dated this day of ,» 1999

Signature:

Printed Name: William P. Nagle

Title: City Attorney
Address: City Hall, 407 Grant Street
City/State: Wausau, WI Zip: 54403

17
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EXHIBIT D

m ~ REGIONAL LEVEL
A TEAMS

AS OF APRIL 24, 1996

For additional information on Wisconsin's
Hazardous Materials Response Team System
contact Wisconsin Emergency Management
at (608) 242-3228

FLORENCE}

FERSON |

Milwaukee

TWALRESHA

5, Level A Contract
Signed

HACIHE Racine

: _ R
Multiple Coverage Areas: -
Area - A - Contact either Appleton or Oshkosh

B - Contact either Oshkosh or Milwaukee
C - Contact Eau Claire/Chippewa Falis
D - Contact Madison
E - Contact Madison if south of hwy 21
F - Contact Wausau { Hwy 21 and north)

AREAWITH MULTIPLE
TEAM COVERAGE




EXHIBIT E

HAZARDOUS MATERIALS REGIONAL RESPONSE TEAM
BUDGET REQUEST FOR WAUSAU TEAM #7

EQUIPMENT COSTS 7/1/98 - 6/30/99 | 7/1/99 - 6/30/00 | TOTALS
Calibration gas $ 1,000.00 $ 1,000.00 $ 2,000.00
Detector tubes 400.00 400.00 800.00
Reference books 400.00 400.00 800.00
Office supplies 1,800.00 1,800.00 3,600.00
Disposable chemical suits 2,480.00 2,490.00 4,970.00
Maintenance of Haz Mat Vehicles 1,700.00 1,700.00 3,400.00
Miscellaneous maintenance items 2,500.00 2,500.00 5.000.00
Haz Mat vebicles liability insurance 1,050.00 1,050.00 2,100.00
Subscriptions/membership (Haz mat 370.00 170.00 740.00
periodicals & organizations)
Computer services (CAMEO/ALOHA) 430.00 430.00 860.00
Instrument sensors 1,00.00 1,000.00 2,000.00
TOTAL $ 13,130.00 $ 13,140.00 | S 26,270.00
ANNUAL MEDICAL COSTS 198 - 6/30/99 | 7/1/99 - 6/30/00 | TOTALS
Haz Mat physicals for tearn members $ 12,840.00 g 13,560.00 $ 26,400.00
LOGISTICAL SUPPORT /98- 6/30/99 | 7/1/99 - 6/30/00 | TOTALS
Chief's salary @ 1 hriweek $ 2,450.00 $2,585.00 $ 5,035.00
Secretary’s salary @ 1 hr/week 1,153.50 1,217.50 2,371.00
Mechanic’s salary @ 1 hr/week 1,270.50 1,308.50 2,579.00
Firefighter’s salary @ 2 hr/week 2,204 .00 2,270.00 4,474 00
Team members pay (union contract) 23,880.50 25,675.50 49,556.00
TOTAL $ 30,958.50 $ 33,056.50 $ 64,015.00
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Contingency Fund 711198 - 6/30/99 | 7/1/99 - 6/30/00 | TOTALS
Haz Mat State Coordinator Fee $ 5,000.00 $ 5,000.00 $ 10,000.00
Travel expenses/meals/odging for 2,345.00 2,345.00 4,690.00
Chief and Team Coordmnator attending
semi-monthly meetings
TOTALS $7,345.00 $ 7,345.00 $ 14,690.00
TRAINING COSTS 7/1/98 - 6/30/99 711/99 - 6/30/00 TOTALS
[8) mdzcates # personnel tramed _ Tnm::::/lodgmglmaai Tuition/lodging/meal
‘each year : - sftrave!fovert;me sitravel/overtime :
Safety Officer | @ |s 4,790.00 s 4, 790.00 | s 9,580.00
| Bmach Officer, HizMat () |  4690.00 4,690.00 9,380.00
Haz Mat Patient Transport  (2) 3,522.50 3,522.50 7,045.00
Instrument Specialist ) 3,522.50 3,522.50 7,045.00
Chemistry of Haz Mat @ 5,340.00 5,340.00 11,680.00
Haz Mat Incident Commander (2) 7,515.00 7,515.00 15,030.00
L _j_cmomwm @ | . 437500 _ 4,375.00 . 8,750.00 .
| Haz Mat Spill Conforesices @) | 197500 197500 - | 3,95000
Terrorism Training @ 4,790.00 4,790.00 9,580.00
|RR Tank Car Txammg O 7,375.00 7,375.00 14,750.00
| Haz Mat Technician = () 2,560:00 2,560.00 5,120.00
| TOTALS 'S 50,955.00 $ 50,955.00 $101,910.00
ADDITIONAL TRAINING NEEDS 7/1/98 - 6/30/99 | 7/1/99 - 6/30/00 | TOTALS
Scenarios with off duty personnel $ 617450 $ 6,174.50 $12,349.00
2 per year with 16 personnel each scenario
QOutreach program to 6 counties each year 3,510.00 3,510.00 7,026.00
Overtime for in house Haz Mat Instructor 2,560.00 2,560.00 5,120.00
TOTAL $ 12,244.50 $ 12,244.50 $24,489.00
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Summary of the above costs per year are:

1. Request for 7/1/98 - 6/30/99 = $ 127,473.00
2. Request for 7/1/99 - 6/30/00 = __130,301.00
Two year TOTAL $ 257,774.00

As prepared by Interim Chief William R. Steines.
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