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LEGISLATIVE COUNCIL RU LES CLEARIN_(,}HO!ISE REPORT

This rule has been reviewed by the Rules Cleannghouse Based on that review, comments are
reported as noted below: ,

1. STATUTORY AUTHORITY [s.227.15 (2) (a)]

Comment Attached YES NO |~

2. FORM, STYLE AND PLACEMENT IN ADMINISTRATIVE CODE [s. 227.15 ) ©]

Comment Attached ' ves || NO |

3. CONFLICT WITH OR DUPLICATION OF EXISTING RULES [s. 227.15 (2) (d)]

CommentAttached o YBS Fiedy NO V‘ﬁ:’

4. ADEQUACY OF REFERENCES TO RELATED STATUTES, RULES AND FORMS
{s 227 15 (2) (e)} : ‘

Comment Attached yes [ ; : NO :;/]

5. CLARITY, GRAMMAR, PUNCTUATION AND USE OF PLAIN LANGUAGE [s 227.15 (2) (D}

Comment Attached ves [~] NO [:]

6. POTENTIAL CONFLICTS WITH, AND COMPARABILITY TO, RELATED FEDERAL
REGULATIONS [s. 227 15 (2) (g)] :

 Comment Attached  YES | NO‘E»

7. COMPLIANCE WITH PERMIT ACTION DEADLINE REQUIREMENTS [s 227.15 (2) (h)]

Comment Attached YES NO |~
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 [NOTE: All citations to “Manual” in the comments below are to the
Administrative Rules Procedures Manual, prepared by the Revisor of

Statutes Bureau and the Legislative Council Staff, dated September

Ca Ttis sﬁggBStéd'that the statutory sections cited as authority for Clearinghouse Rule

00-109 be listed in ascending numerical order. In addition, it is suggested that the phrase “and
the federal laws and regulations thereby‘expressi‘y‘ endorsed and adopted by the Legislature,
including 23 U.S.C. 109, 134, 135, 138 and 315, Stats.,” be deleted. These federal statutes are
already included in the statutory citations to ss. 84.015 and 84.03 (1), Stats., and, therefore, do
not need to be cited as statutory authority for Clearinghouse Rule 00-109.

s B Section Trans 233.03 (5) (c) (except the last sentence) and (d) are explahatory and
should be placed in a note to the rule rather than being drafted in the rule itself. [See s. 1.09 (1),
Manual.] ' ‘ e S , ;

i . c. It is suggested that the word “may” be substituted for the word “will” in the f,ourth
sentence of s. Trans 233.03 6. S A e o

d It is suggested that the department indicate where «cdpies of the Wiséonsin
Department of Transportation Facilities Development Manual, which is cited in s. Trans 233.08
(2) (c) 2., may be obtained. : : : ~ o

, e. The note to s. Trans 233.08 (2) (c) contains references to “the current rule.” This
reference will become ambiguous once Clearinghouse Rule 00-109 is promulgated and as the
rule may be amended over future years. Therefore, it is suggested that the reference be made to
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s. Trans 233.08 (1) immediately prior to the effective date of Clearinghouse Rule 00-109. [See
s. 1.01 (9) (b), Manual ]

f. Ins. Trans 233.105 (3), it is suggested that the word “subsection” be substituted for
both occurrences of the phrase “drainage provision.” R

a. Tt is suggested that the last sentence of s. Trans 233.01 be either revised or deleted
from Clearinghouse Rule 00-109. The two sentences of s. 233.01 prior to the last sentence cite
explicit statutory authority to adopt minimum standards for land divisions. The statutes cited as
statutory authority for minimum sta dards for land divisions in the last sentence do not explicitly
give authority to the Department of Transportation to impose minimum standards for land
divisions. Rather, these statutes relate to duties of the department with respect to the state trunk
highway system that the department believes require it to impose minimum standards for land
divisions in order to effectively implement the statutory duties. It is suggested that the last
sentence of s. Trans 233.01 be revised to state this. Alternatively, the sentence could be deleted
and the explanation could be provided more explicitly in the first paragraph of the note
following s. Trans 233.01. e e ol 6 o

b. It is suggested that the definition of “in-ground swimming pool” in s. Trans 233.015
(2m) be redrafted. First, the rule would be more clear if the phrase “of a group or association”
were placed after the word “members.” Second, the second sentence of the definition implies
that an above-ground swimming pool with a deck is an in-ground swimming pool as defined in
s. Trans 233.015 (2m). This ambiguity should be clarified. Third, it is suggested that the
defined term be “nonresidential in-ground swimming pool” because the definition does not apply
to residential swimming pools, whether they are in-ground ornot. - ‘

¢, Ins. Trans 233.03 (5), it is not clear rWhy_the introductory language states that the
department, district or municipality shall complete the review when the remainder of the
subsection provides that reviews are conducted by the district or municipality. The department
should address this ambiguity. ' ‘ SRR

d. Section Trans 233.03 (5) (a) does not provide that a request for a review of a land
division will receive an automatic certificate of nonobjection if the Department of Transportation
does not act on the request within 20 days of its submission, unless an extension of the 20-day
time period is mutually agreed to. This was an agreed-upon change by the department in
negotiations with the Coalition to Reform ch. Trans 233, as is memorialized in the memorandum
from William Ford, Senior Staff Attorney, to Representative David Brandemuehl, dated
February 18, 2000, and which is referenced in the analysis to Clearinghouse Rule 00-109. In
addition, it is suggested that the phrase “after the date that a request to review a land division is
received by the department” be placed at the end of the second sentence of s. Trans 233.03 (5)

(a).

e. In the first sentence of s. Trans 233.03 (6), the first comma shbuld be replaced by the
word “or.” : . ; , ; '
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f. Ins. Trans 231.105 (1), language should be added after the phrase “owners or users”
in order to specifically state what is being owned or used. Also, the second sentence of this
subsection could be drafted in a more straightforward fashion; for example: “A landowner, user
or land divider is not responsible for noise resulting from government expansion of the capacity
of the highway when additional through lanes have been constructed.” W

g. Section Trans 233.11 (3) (¢) would be more clear if the last sentence were drafted in a
manner similar to the following: “The department may not adjust the 15 foot setback line for
those highways identified under s. Trans 233.08 (3n) unless a comprehensive local setback
ordinance that is applicable to property in the land division expressly sets a closer setback line.”



STATE OF WISCONSIN DEPARTMENT OF TRANSPORTATION
o OFF‘!CE OF THE SECRETARY ,

oy
The Wlsconssn Department of Transpor— o

tation proposes an order to renumber !

TRANS 233.012 and 233.12; renumber 1

and amend TRANS 233.11(2); amend |

TRANS 233.01, 233.05(1)(intro.), t I
233.105(1), (2)(intro.) and (3), and o NOTICE OF HEARING
233.11(title) and (1); repeal and recreate |, AND

TRANS 233.03(5); and create TRANS | TEXT OF PROPOSED RULE
233.012(2), 233.015(1m) and (2m), !

233.03(6) to (8), 233.08(2)(c) and (3n), !

233.11(3)(b) to (f), (4) and (5), and !

233.13(2), relating to division of land ]

abutting a state trunk or connecting :

highway. }

NOTICE IS HEREBY GIVEN that pursuant to ss. 15.04(1)(g), 85.16(1), 86.07(2),
85.025, 85.05, 84.01(15), 84.015, 84.03(1), 84.01(2), 85.02, 88.87(3), 20.395(9)(ax),
236.12(2)(a) and (7), 236.13(1)(e) and (3), 1.11(1), 1.12(2); 1. 13(3) as created by 1999
Wis. Act 9 114 31(1), 84.01(17), 66. 30(2) and 86. 31(6) Stats as affected by 1999‘
Wxs Act 9; and mterpretmg ss. 1. 13(2) 16. 9651(2) and 66. 0295(2)(c) Stats., all as
created by 1999 Wis. Act 9; 15.04(1)(g), 1.11. 1.12, 32.035, 88.87, 703.11, Stats;

84.01(15), 84.015, 84.03(1), Stats., and the federal laws and regulations thereby

expressly endorsed and adopted by the Legislature, including 23 USC 109, 134, 135,

138, and 315; and 236.12(2)(a), 236.34, 236.45 and 703.11, Stats., the Department of

pr———

Transportation will hold a public hearing in Room 421 of the Hill Farms State

Transportation Building, 4802 Sheboygan Avenue, Madison, Wisconsin on the 4th day of

August, 2000, at 9:00 AM, to consider the amendment of ch. Trans 233, Wisconsin



Administrative Code, relating to division of land abutting a state trunk or connecting
high‘way’ i | iy | |

An mtérpreter for the heanng tmpaired wil l be ava;lable on request for this heanng
Please make reservations for a heanng mterpfeter at Ieast 10 days prior to the heanng

The public record on this proposed rule making will be held open until close of
business Augusa‘. 11 2000 to permlt the submfssmn of wntten comments from persons
unable to attend the pubhc hearmg or who wish to suppiement testlmony offered at the
hearmg Any such comments should be submitted to Julie Johnson Admimstratwe Rules
: "Coordmator Department of Transportation Off ice of General Counsel Room 115-B,
P. O. Box 7910 Madlson Wl 53707—7910 |

Parking for persons with disabilities and an accessible entrance are available on

the north and south sides of the Hill Farms State Transportaﬁon' Buildi’ng.

Analys:s Prepared by the Wtsconsm Department of Transportatlon

STATUTORY AUTHOR!TY ss. 15 04(1)(9) 85 16(1) 86. 07(2) 85 025 85.05,
84.01(15), 84.015, 84.03(1), 84.01(2), 85.02, 88.87(3), 20. 395(9)(gx), 236.12(2)(a) and
(7), 236.13(1)(e) and (3), 1.11(1), 1.12(2); 1.13(3), as created by 1999 Wis. Act 9
114.31(1), 84.01(17), 66.30(2); and 86.31(6), Stats., as affected by 1999 Wis. Act 9

STATUTES INTERPRETED: ss. 1.13(2), 16. 9651(2) 66 0295(2)(0) and 86.255, Stats.,
all as created by 1999 Wis. Act 9; 15.04(1)(g), 1.11. 1.12, 32.035, 88.87, Stats;
84.01(15), 84.015, 84.03(1), Stats., and the federal laws and regulations thereby
expressly endorsed and adopted by the Legislature, including 23 USC 109, 134, 135,
‘138 and 315 and 236 12(2)(a) 236.34, 236 45 and 703.11, Stats.; , ,

Generai Summary of Proposed Rule
THREE OBJECTIVES.

This proposed revision to ch. Trans 233 attempts to accomplish three objectives.
First, it implements agreements reached through a broad-based, participative process
for consideration of improvements to the 1999 rule, sponsored by the Subcommittee on
Review of Ch. Trans 233 of the Assembly Committee on Transportation. Second, it
attempts to strike a proper balance between individual and governmental hsghway
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setback concerns through a combination of specific analysis and applicability of
different setback provisions to defined portions of the state trunk and connecting
highway system. The proposal reflects the testimony and discussion at the hearing
before the Joint Committee for Review of Administrative Rules on June 21, 2000.
Third, it recognizes and reflects recent changes in state and federal laws regarding
land use that affect highway and transportation planning and development.

BRIEF HISTORY.

; Trans 233, relating to land divisions abutting state trunk highways and
connecting streets, was established in 1956 and required amendments for consistency
with existing laws, new developments in land use and transportation planning
principles, and for clarification and uniformity. Trans 233 was first revised effective
February 1, 1999. .

~ WISDOT has gained about a year and half experience with the revised rule and

has been working cooperatively with many affected interests and legislators to refine
the implementation of the new provisions of Trans 233 through a four step process, in
brief: HEE .

Education, Training, Meetings.
Specific Responses to Questions.
Uniform Implementation.
Refine Rule As Necessary.

Through this process, WISDOT and others have reached numerous agreements
to amend TRANS 233, Wis. Admin. Code, in ‘conjunction with the Subcommittee on
Review of Ch. Trans 233 of the Assembly Committee on Transportation. These
agreements have been ‘memorialized in the Wisconsin Legislative Council Staff
Memorandum of William Ford to Representative David Brandemuehl dated February
18, 2000 and an attached memo from James S. Thiel of February 14, 2000 to former
Secretary of Transportation Thompson. ,

1. IMPLEMENT AGREEMENTS.

The first purpose of this proposed rule revision is to implement these conceptual
agreements for clarification or modification of the rule as part of this continuing
cooperative process “for the safety of entrance and departure from the abutting
[highways] and for the preservation of the public interest and investment in the
[highways].” Further details of these improvements are provided in notes following
each section of the proposed rule revision. 2 2 G

, The legislative Subcommittee asked WISDOT and other interested parties to
continue to work together to develop amendments to s. Trans 233.08, relating to
setback requirements and restrictions. There has been a setback provision in the rule
since 1956 that has always contained language limiting structures and improvements

within the setback.
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WlSDOT followed-up with several conceptual meetings and dzscussxons with
affected interests and exchanges of various drafts and correspondence relating to
setbacks. A heanng was held before the Joint Committee for Review of Administrative
Rules (JCRAR) on June 21, 2000 at whach further concepts and ldeas were advanced '

or clarifi ed
2. ADDRESS SETBACK ISSUES

The second purpose of thrs proposed rule revision is to address these competing
setback and related issues that came forward at the JCRAR hearing on June 21, ina
manner consistent with the Committee’s continuing oversight. ,

The proposed resolution of these concerns is discussed in some detail in this
general summary of the rule. There are about 11,800 miles of state trunk highways.
There are about 520 mﬂes of connectmg hlghways in 112 cmes and 4 vﬂlages '

The statute's and the setback prov‘asaons of the current rule app}y in full to all
state trunk highways and connecting highways in all 72 counties with one modification;
in deaukee County, the Clty of Mﬂwaukee |s excluded

The U. S Supreme Court has determmed that the consvtuttonahty of hlghway
setbacks is ‘well- established. ‘Gorieb v. Fox, 274 US 603, 608-610, 47 S. Ct. 675, 677,
71 L. Ed. 1228, 53 ALR. 1210 (1927) Euclid v. Ambler, 272 US 365, 47 S. Ct. 114,
71 L. Ed 303 (1926); See also “Vahdxty of front setback provisions in zoning ordinance
or reguiatxon” 93 ALR2d 1223 and 83 Am Jur 2d Zomng and Plannmg, sec. 1S1~

(2000)

“Setback regulations are wide!y' i‘upheld as an appropriate use of zoning
power, although, of course, such regulatsons must be reasonable and not
: conf scatory ;

, in a recent Wsconsm case upholding the vahd;ty of a highway setback
reqwrement the W*sconsm Court stated that setbacks

“promote a vanety of public purposes .provision for light and air, f ire
protectfon traﬁ" ic safety, prevent:on of overcrowding, rest and recreation,

- solving dramage problems protecting the appearance ‘and character of a
neighborhood, conserving property values, and may, in particular cases,

~ promote a variety of aesthetic and psychological values as well as
ecological and env:ronmentai interests.” (citing 3 The Law of Zoning and
Planning sec. 34B.02[2] (1995). Town of Portland v. WEPCO, 198
Wis. 2d 775, 779, 543 N.W.2d 559, 560-61 (1996)

Not all traffic safety reasons for setbacks are apparent. Setbacks from freeways and
expressways and other major through highways also serve to enhance traffic safety by
making it possible for workers and equipment to access the many light, water, sewer,

4



power, communication and other public utilities in or across highways for maintenance
and construction from the back of the highway right of way line. Without setbacks
highway and law enforcement authorities would be required to allow access from the
highway lanes themselves or close traffic lanes, or both, on these higher speed and
higher traffic volume highways. By their very nature these actions would impede traffic,

increase congestion and increase the crash and injury risk to the motorists on the
highway, highway and law enforcement personnel, and the public utility workers.

A recent Wisconsin Legislative Council analysis of the ‘la\)v of ‘regulatdry‘tékings'
generally concludes that the ~ongoing judicial goal is to find an appropriate balance
between two conflicting principles: the property rights of individuals and the

government's authority on behalf of all citizens to regulate an owner's use of the land.

The general rule is that a regulation is only a “taking” -requiring compensation if it
deprives the owner of “all or substantially all” of the value of a constitutionally protected
property interest. It is not enough for the property owner to show that the regulation
denies the owner of the expected use of the property. To make this determination, the
courts have adopted an ad hoc, case-by-case, specific analysis of each situation,
because there is no clear “set formula.” ) o

Requiring the dedication o‘f'pro‘péfts;fdr pubhc use,~ f:-mc;udingf{he,, dedication ;Qf
private property for public highway and transportation purposes, as part of a land
division approval process is not a taking of (privaixe_iprppe‘rw for public use without just

compensation. This issue was decided by the Wisconsin Supreme Court in Jordan v.

Village of Menomonee Falls, 28 Wis. 2d 608, 137 N.W.2d 442, 446-448 (1965) and
confirmed recently in Hoepker v. City of Madison Plan Commission, 209 Wis. 2d
633, 649-650, par. 21, 563 N.W.2d 145, 152 (1997). Additionally, the Legislature has
established a procedure for inverse condemnation through which an individual may

seek compensation for a regulatory taking, sec3210 Stats.

It is important to distinguish the above land division situations initiated by private
owners from those where WISDOT does acquire property from one private property
owner to provide to another private owner as a result of WISDOT's actions. For
example, WISDOT has the authority to condemn lands of one property owner to
provide a public access road to another property owner who would otherwise be
landlocked by the highway construction actions initiated by WISDOT. Section 84.09,
Stats: 61 OAG 36 (1972). Another example is where WISDOT's highway construction
actions initiated by WISDOT require the taking of the parking lot of a small grocery
store. If no relocation of the grocery store to serve the community is reasonably
possible and the grocery store is critical to the comm:un‘ity,”W{S_DOT has authority to
condemn lands of an adjacent private owner to provide a functional parking lot for the
other private owner and thereby preserve the facility for the community. In all of these
cases WISDOT pays compensation for an actual taking. Section 84.09, Stats; 61 OAG
36 (1972). ' | |

On May 26 WISDOT. proposed to conduct a specific setback analysis when
requested of land divisions abutting a state trunk of connecting highway to determine
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whether WISDOT can responsibly adjust the setback line or allow a specific structure
or :mprovement wsthm the setback in a ttmeiy manner, with a reasonable appeal

process.
The May 26 WISDOT propoéal had a 20—year horizbnfetfafna!ysis.

In response, one group of mterests proposed that any setback analysis be tied to
WISDOT'’s B-year plan adopted under sec. 84.01(17), Stats. WISDOT and others
rejected this suggestion because the 6-year plan is too short a period, is both under
inclusive and over inclusive, is constrained by financial resources rather than public
need, and is inconsistent with federal Iaw

Aiso in response, another gmup of mterests generatly mdlcated that WISDOT’s
20-year specific analysis proposal had gone too far in striking the balance in favor of
addressing private, individual concerns to the detriment of sound transportation
planning in the interest of safety, convenience and investment of the public. WISDOT
had been too short-sighted in :ts 20-year specific analysis proposal and ought to
cons:def a broader set of cntena o5 3 ~

Fmaily, the heanng before the Jomt Commattee for Rewew of Admm;stratlve
Rules on June 21 brought out further testimony and suggestions regardmg setbacks
from add;t;ona? leg;s ators fmm the exnstmg mterest groups and from new groups and
deIduai = : o ,

Therefore WiSDOT proposes a separate setback pomon of thls proposed rule
revision to balance mdlwdual pnvate concerns whﬂe preservmg the pubhc mterest as
foﬂows , e ; - .

A. "HIGHWAYS AND MAPS FOR “NORMAL” SETBACK The normal
- setback associated with land divisions that has been in exzstence since
1956 is 110 feet from the center line of the highway or 50 feet from the
nearest right of way line, whichever is greater. This normal setback
provision will be made applicable to a reduced system of haghways This
will consist of those state trunk and connecting highways identified as part .
of the National Highway System (NHS), [the NHS includes all of
Wisconsin's Corridors 2020 as a subset], as well as all other principal

~arterials, and all other state trunk highways with current average daily

 traffic of 5,000 or more, and all other state trunk and connecting highways
within incorporated areas and within one mile of those corporate
boundaries, and those highways with current and forecasted congestion
projected to be worse than Level of Service “C” within the following 20
years. [***INSERT MILEAGE NUMBERS****] The rule calls for updating
reference maps that identify this system at least every two years.
Persons may still seek special exceptions to this normal setback
requirement through a specific analysis process.



B. OTHER HIGHWAYS. The remaining state trunk and connecting
highways will have a reduced setback of 15 feet from the nearest right of
way line, unless local ordinances require a greater setback. Persons may
still seek special exceptions to this reduced setback requirement through
a specific analysis process. : '

One or two maps generally showing these highways with the normal setback and with
the 15 foot setback are attached to this proposed rule. G ;

3. IMPLEMENT CHANGES IN STATE AND‘:‘F‘EDERAL LAW.

~ The third purpose of this proposed rule provision is to recognize and reflect
recent changes in state and federal laws and regulations regarding land use that affect
highway and transportaition planning and development. ;

Human Equality.

Section 15.04(1)(g), Stats., requires the head of each Wisconsin agency to
examine and assess the statutes under which the head has powers or regulatory
responsibilities, the procedures by which those statutes are administered and the rules
promulgated under those statutes to determine whether they have any arbitrary
discriminatory effect on the basis of race, religion, national origin, sex, marital status or
sexual orientation. If WISDOT or agency head finds any such discrimination, he or she
shall take remedial action, including making recommendations to the appropriate
executive, legislative or administrative authority. R e

Similarly, Title VI of the Civil Rights Act of 1964 states that “no person in the
United States shall, on the ground of race, color, or national origin be excluded from
participation in, be denied the benefits of, or be subjected to discrimination under any
program or activity receiving federal financial assistance.” 42 USC 2000d. It bars
intentional discrimination as well as disparate impact on protected groups. The federal
government has taken steps to require the implementation of these laws at the earliest
possible time in the transportation planning process. ’ o

Highway building projects that require the destruction of downtown areas due to
lack of corridor preservation and lack of adequate setbacks and lack of concern for the
affected populace have allegedly had a disparate impact on low income and minority
populations. WISDOT believes that it cannot fulfill the mandates of these laws without
a comprehensive system of review of land divisions abutting state trunk and connecting
highways. ;

Environment.

Sections 1.11, 1.12, 32.035 and 1.13, 16.9651(2), and 66.0295(2)(c), Stats., as
created by 1999 Wisconsin Act 9, direct, ‘authorize, and encourage Wisconsin state
agencies, including WISDOT, to the fullest extent possible, to consider the effect of
their actions on the environment (air, water, noise, endangered plants and animals,

7
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parklands, hlstonc scenic, etc.), the use of energy, the impact on agriculture and to
balance the mission of the agency and local, comprehensive planning goals, including
building of community identity by revitalizing main streets and enforcing design
standards, encouragement of neighborhood designs that support a range of
transportation options, and providing an integrated, efficient and economical
transportation system that affords mobility, convenience and safety that meets the
needs of all citizens, including transit dependent and dlsabied cxtrzens and lmplements
transportation corndor plans ‘ : , Py

Simﬂariy, federal laws requxre WISDOT to abzde by federai des&gn and
constructlon standards while also considering, for example, the impact of WISDOT's
actions on air, noise, water pollution, man-made and natural resources, community
cohesion and m;unous dtsplacement of people, businesses and farms, and
implementing federal regu!ations that require a minimum 20-year transportation
planning horizon. WISDOT is authorized and directed by Wisconsin law to carry out all
of these federai mandates by secs. 84.01(15), 84. 015 and 84. 03(1) Stats.

In order to achieve these objectlves WISDOT must do specific analyses looking
forward for at least 20 years as required by federal law. WISDOT believes that it
cannot fulfill the mandates of these laws without a comprehensive system of review of
land dwxsrons abuttmg state trunk and connectmg htghways

RESTRICT!ONS REQU!RING USE OF EXlSTiNG CORRlDORS

" The Wisconsin Supreme Court has determmed that WiSDOT cannot expand its
authority to acquire property by agreeing to environmental and human impact mitigation
demands of other state and federal authorities in order to get their concurrence to
proceed with a project. Mitton v. Transportation Dept., 184 Wis. 2d 738, 516 N.w.2d
709 (1994) Subsequent to this decision, the Wisconsin Legislature enacted sec.
86.255, Stats., in 1999 Wis. Act 9, that places further restrictions on WISDOT's
authority to acquire property. These judicial and legislative restrictions have made it
necessary for WiSDOT to rely on farther long-range planning and corridor
Preservatton el ' '

CONCLUSION.

Within the rigorous expectations placed upon and expected of WISDOT in
providing a transportation system for the public, the ultimate objective of this proposed
rule revision is to recognize state and local economic and land use goals, enhance the
effectiveness of the rule "as may be deemed necessary and proper for the preservation
of highways, or for the safety of the public, and to make the granting of any highway
access permit conditional thereon," to provide reasonable flexibility and clarity that does
not ]eopardxze public investments or safety now or in the future, and to provide for “the
safety of entrance upon and departure from the abutting state trunk highways or
~ connecting hlghways and for the preservation of the public interest and investment in

such highways.” The rule is intended to ensure adequate setbacks and access
controls, with sufficient flexibility to provide for locally planned traditional streetscapes

8
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and setbacks in existing and planned urban areas, and to ensure the maximum
practical use of existing highway facilities and rights of way to minimize the need for
new alignments or expansion of lower function facilites. WISDOT believes that it
cannot achieve these legal mandates and expectations without a comprehensive
system of review of land divisions abutting state trunk and connecting highways.

Fiscal Effect. There will be an insubstantial reduction in revenues from the fee for
the services provided by WISDOT in conjunction with review of land divisions. The
change should not have an effect upon any county, city, village, town, school district,
vocational, technical and adult education district and sewerage district liability unless they
are assuming the role of developer. That situation occurs approximately five to ten times
per year statewide. Developers will see a slight reduction in costs related to some
condominium plat reviews. Surveyors who submit maps for review will pay less in total
fees for the same reason, but those savings could be ?passed‘ onto the developer. There
will also be a slight reduction in costs of surveys passed on to developers or owners. '

Several of WISDOT's transportation districts may use existing personnel to review
more or less land divisions than in the past. There will be fewer reviews by WISDOT’s
Central Office staff, but there may be greater involvement with delegations of reviews to
local units of government. It is expected that some of the District costs will be defrayed
by WISDOT delegating the review for some developments of land abutting connecting
highways to the local municipality as allowed in s. 236.12(2)(a), Stats. Since, in general,
local officials do review these documents now, there would be no additional costs to any
reviewing authority, except to the extent they may voluntarily wish to also review
developments of land abutting state trunk highways within their geographic jurisdiction.

" In the long-term, there will in all likelihood be state, local and private savings that
can be attributed to better long-range transportation planning and less adverse and more
positive effects upon communities, businesses, residents, and the environment. An
efficient and safe transportation system will have a positive, but hard to quantify, fiscal
effect. i e o ~ '

Initial Regulatory' Flexibility Analysis. Section 236.12(7), Stats,, al,!ows
WISDOT to establish by rule the reasonable service fees for all or part of the costs of
the activities and services provided by WISDOT under that chapter of the statutes. The
rule revision eliminates fees to cover the costs of WISDOT for reviewing condominium
plats where there is only a change from lease to oownership without a change in

property use that affects transportation systems. There is also a delegation to district
offices and municipalities that will provide greater access and flexibility in verifying and
field reviewing documents. The setback requirements are also reduced on defined
highways where consistent with safety and sound transportation planning. Finally,
there is a provision for specific analysis and review of request‘sl for special exceptions
that does not have to meet the strict, restrictive legal standards for granting variances
announced by the Wisconsin Court in State v. Kenosha County Bd. of Adjust., 218
Wis. 2d 396, 577 N.W.2d 813 (1998). The rule also makes new exceptions for locating
residential swimming pools within the setback at the owner’s option. ' '
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Copies of Proposed Rule. Copies of the rule may be obtained upon request,

‘without cost, by writing to Julie Johnson, Administrative Rules Coordinator, Department of

Transportation, Office of General Counsel, Room 115-B, P. O. Box 7910, Madison, WI
53707-7910, or by calling (608) 267-3703. Alternate formats of the proposed rule will be
provided to individuals at their request : , i : o

, W s M TEXT or= PROPOSED RULE

- 0 )
wa Under the authorrty vested rn the state _;)f Wrsconsm department of transportatron
‘ ? , 7
by ss. 15. 04(1)(9) 85 16(1) 86 07(2) 85 025, 85.0 05 84 01(15) 84 015, 84. 03(1)
6—-——""" ,--——-—-—-—"

84. 01(2) 85.02, 88. 87(3), 0395(9)(qx) 236. 12(2)(a) and (7), 236.13(1)(e) and (3),

O‘\)O’\ 1. 11(1) 1. 12(2) 1. 13(3) as created by 1999 Wrs Act9 114 31(1) 84. 01(17) 66 30(2)
;;5,/‘ and 86 31(6) Stats as affected by 1999 Ws Act 9 the department of transportatron

| hereby proposes to amend a rule mterpretmg ss. 1. 13(2) 16.9651(2), 66. 0295(2)(0) and

86 255 Stats aﬂ as Created by 1999 Wls Act 9; 15. 04(1)(9) 1. 11 1.12, 32 035 88. 87,

'703 11 Stats 84 01(15) 84. 015 84 03(1) Stats and the federal taws and regulatlons

thereby expressty endorsed and adopted by the Legrslature mcludmg 23 USsC 109, W

134 135 138 and 315 Stats re!atmg to drvrsron of land abuttang a state trunk or 47

oonnectmg hrghway | | | B R “ ” o | " 5 0/c
SECT!ON 1. Trans 233 01 is amended to read o Yy S0 3y
Trans 233.01 Purpose Drvrdmg or developmg tands or both, affects highways

by generat!ng traff' ic, mcreasmg parkmg requrrements reducmg srght dtstances

increasing the need for dnveways and other hlghway access pomts and, in genera!

impairing hrghway safety and ;mpedrng traﬁ“ ic movements The abrtrty of state trunk and

connectmg hrghways to serve as an efﬁorent part of an mtegrated intermodal

transportatxon system meetmg rnterstate statewrde regrona! and local needs is

jeopardtzed byfarture to consrder. and accommodate tong»range transportatron plans
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dunng Iand division processes This chapter specrfres the department‘s minimum

standards for the dwrsron of tand that abuts a state trunk hrghway or connecting
hrghway, in order to provrde for the safety of entrance upon and departure from those
highways, and for the preservatron of pubhc rnterest and mvestment in those highways,

to help mamtarn speed hmrts and to provrde for the development and implementation of

an lntermodat transportatron system to serve the mobrhty needs of peop!e and freight

and foster economic growth and development whrle mrnlmrzmg transportatron-related'

fuet consumptron air poliutron and adverse effects on the envrronment Preservatron

of the pubhc rnvestment rn an mtegrated transportatron system also assures no person, H |

on the grounds of race, color or natronal ongm is exciuded from partrcrpatron in, denied so’

the benefi ts, or subjected to drscnmmatron under any transportatron program or activity.

The authonty to lmpose mmrmum standards for subdwrslons is s. 236 13(1)(e) Stats.

The authonty to rmpose mrmmum standards for tand drvrsrons under Ss. 236 34, 236.45

‘and 703 11 State rs S. 86 07(2) Stats The author_y to im _pose m:mmum standards
.©..

for land divisions to consider and accommodate long range transportation plans is ss.
g

k15014(1)(g) 85.16(1), 85.025, 85.05, 8401(15) 84015 84 03(1) 8401(2 85 02, WM

*
88 87(3) 20. 305(9)(qx) 1. 11(1) 1. 12(2) 1. 13(3) as created by 1999 Wtsconsrn Act 9; W

114. 31(1) 84. 01(17) 66 30(2) and 86. 31(6) as affected by 1999 Wrsconsrn Act 9. /':f‘gf‘;{’

NOTE: The Department is authonzed and requrred by SS. 84 01(15), 84. 015
~ 84.03(1) and 20. 39.‘.1_)_‘@(), to plan, select, lay out, add to, decrease, revise,
construct, reconstruct, improve and maintain ‘highways and related projects, as
~required by federal law, Title 23, USC and all acts of Congress amendatory or
supplementary thereto, and the federal rgggiatrons issued under the federal code;
and to expend funds in accordance with the requirements of acts of Congress
making such funds available. Among these federal laws that the Department is
authorized and required to follow are 23 USC 109 establishing highway design
_standards; 23 USC 134, requiring development and compliance with long-range
minimum of 20 years) metropolitan area transportation plans; and 23 USC 135,
requiring_development and compliance with_long-range (minimum of 20 years)
Statewide transportation plans. Similarly, the Department is authorized and
required by the state statutes cited and other federal law to assure that it does not
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unintentionally exclude or deny persons equal benefits or participation in
transportation programs or activities on the basis of race, color, national origin and
other factors, and to give appropriate consideration to the effects of transportation
facilities on the environment and communities. A "state trunk highway" is a
highway that is part of the State Trunk Hrghway System. It includes State
numbered routes, federal numbered highways, the Great River Road and the
Interstate System. A listing of state trunk highways with geographic end points is
available in the Department's "Official State Trunk Highway System and the
Connecting Highways" booklet that is published annually as of December 31. The
County Maps published by the Wisconsin Department of Transportatron also show
the breakdown county by county. As of January 1, 1997, there were 11 ,813 miles of
state trunk highways and 519.97 center-line miles of connecting hi hwa s.  Out of
about 116 mumc:palmes in whrch there are connecti ng highways, 112 are cltres and 4
or more are villages.

: A "connecting hrghway" is not a state trunk hrghway 1t |s a marked route of
the State Trunk Highway System over the streets and highways in mul lcapai:tres
which the Department has designated as connecting hlghways Mumcrpahtnes are
responsible for their maintenance and traffic control. The Department is generaﬂy
responsible for construction and reconstruction of the through lanes of connectmg
highways, but costs for parking lanes and related municipal facilities and other

- desired local improvements are local responsibilities. The Department reimburses
municipalities for the maintenance of connecting highways in ‘accordance with a
lane mile formula. See ss. 84.02 (11), 84.03 (10), 86.32 (1) and (4), and 340.01 (60),
Stats. A hstmg of connectmg highways with geographic end points is also
available in the Department's "Official State Trunk Highway System and the
Connecting Highways" booklet that is published annually as of December 31. As-of

A "business route” is an alternate highway route marked to guide motorists
to the central or business portion of a city, village or town. The word "BUSINESS"
will appear at the top of the highway numbering maker. A business route branches
off from the regular numbered route, passes through the business portion of a city
and rejoins the regularfy numbered route beyond that area. Business routes are not
state trunk highways or connecting highways. The authonzmg statute is s.
84. 02(6) Stats Thrs ruie does not apply to business routes.. : :

SECTION 2 Trans 233 01 2 is renumbered Trans 233 012{1)

SECT!ON 3. Trans 233. 012(2) is created to read

Trans 233. 012(2) Structures and rmprovements legally placed in a setback area
under ch. Trans 233 prior to February 1,1 999 are exphcrt!y allowed to contrnue to exist.
Plats that have recerved prehmmary or final approval prior to February 1 1999 are not
subject to the standards under thts chapter as f rst promufgated effectxve February 1,
1999, if there is no substantrai change between the preltmmary and fi nat piat but. are
sub;ect to ch. Trans 233 as it exrsted pnor to February 1, 1999 19

SECTION 4 Trans 233 015(1m) (2m) and (4)(note) are created to read:
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Trans 233. 01 5(1m) “Desrrable trafﬁc access paﬂem means trafﬁc access that is

consastent ‘with the techmcai and professronal gurdance provrded in the State of

Wisconsin Facmtles Development Manual

NOTE For any gwen site, several patterns may work These gu:delmes are exempt
from the ydefmltlon of rule under ss. 227.01(13), Stats.: «*Rule” does not include,
and s. 227.10 does not apply to, any action or inaction of an agency, whether it
wou!d otherwise meet the definition under this subsection, which:”... “(d) Relates
to the use of highways and is made known to the public by means of signs or
signals,”... or “(e) Relates to the construction or maintenance of hrghways or
hndges, except as provrded in ss. 84.11 (1r) and 85.025,”...or “(r). Is a pamphlet or
ther ex anatory matenal that is not intended or des:gned ‘as interpretation of
legisiatio forced or admrmstered by an agency, but which is merely
v mformatrona! in nature,” .or “{y) Prescribes measures to minimize the adverse
envrronmenta! rmpact of bndge and mghway constructron and maintenance.”

(Zm) “ln—ground sw;mmmg peol” means a swrmmmg pooi that IS desagned or

used a‘s;‘part of' A bussness or to serve the generai pubirc o} member / It does not

wrthout:‘decks gr any 'reSIdential smmmmg

(4)(note) There are some land drvrstons wrthm the def' m‘een of s. Trans 233. 01 15(4)
that may not involve any change in use of existing structures and :mprovements or
 traffic. Examples of this type of land division would be the conversion of an
apartment building that has been in existence for 5 years to condominium
ownership or the conversion of leased commercial spaces in a shopping mall that
has been in existence for 5 years to owned spaces. When the department, district,

. or authorized municipality makes a determination that a land division fits this
category, the land division will be deemed a technical land division only and the
department, district, or authorized municipality shall certify approval or declare the
land division exempt from this chapter, and shaﬂ refund any fee pald @

-7

include any abOVe-ground swimmlng poO:i ‘

pools.

‘SECTION 5 Trans 233 03(5) is repeaied and recreated to read

; Trans 233 03(5) T!ME TO COMPLETE REV!EW The department dasmtt or the
‘ z

mumcapahty to whrch the department has ofﬁcaany and formauy de?egated review
authomy under sub (8) shaH compiete the review by elther ob]ectmg or ceftzfymg non-
ob;ectaon to the land division map as fol!ows S g:f" |

(a) Initial dec:szon In the absence of any request for a special exceptlon under

s. Trans 233.11, the district or municipairty shall complete the review by either objecting
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or certifying non-objection to the land division map withif 20 calendar days from the v

date that a complete request is received by the @d})fﬁce of the department or
mumcrpalrty A request shall be deemed compiete unless the department provrdes
notice that the request is mcomp!ete wrthrn 5 workmg daysf If a land dlvrsron involves
only changes rn the type of ownershlp of structures or nmprovements that existed for 5

years pnor to the Iand drvrsmn the department wrll approve the land division within this

20 calendar day penod after venfymg from the mformatron provided that it is only a

e, techmcat land division. If a specnal exceptron is requested the district or municipality

shal inform the Iand drvrder of its decrsron in wntrng grantmg or denymg a special
exceptron wrthrn a perrod of no more than 60 calendar days from receipt of the land
divider’s specrf;c wrrtten request for a specral exceptlon If the drstnct or municipality
fails to act wrthm the 60 day limit, the district or mumcrpahty shall be deemed to have no

objection to the specral exceptron There is no decxsron time limit apphcab!e to

j Conce‘pftual freVieWs ur’rder sub. (1), except that it is intended that the department shall

p————————im e

respond to any request for a conceptual revxew under sub ( 1) within 30 calendar days.

division, special exception, or consequence of failure to act within the time limits

provided, may be appealed to the secretary or desrgnee wrthm 20 days of that final

‘ decrsron or far!ure to act The secretary or desrgnee shall inform the land divider of its

decision on appeaf in writing grantmg or denying or modifying the final decision of a

district or municipality within a [:Jerioddtc no more 60 days from recéipt of the appeal. If

the secretary or deSignee fails to act within the 60-day limit, the department shall be

14
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deemed to have no objection to the land division. - There are no appeals from

conceptual reviews under sub. (1).

NOTE: The 20-day time limit for action on a review without any special exception or
variance is also established by statute for subdivision plat reviews in sec. 236. 12(3)
and (6), Stats.

\J

(c) Intent of 60—day prov:s:on It lS the intent of the 60 day spemal exceptlon

x5y
T

prows;on to allow land dzv:ders and the dlstnct munlmpahty or department sufficient
time to explore alternative locatlons or plans to avold or minimize confhcts and facmtate
mutual resolutlon Itis mtended that decnsmns wrll be lnade sooner if practlcable (The
60 day peﬂod may be extended by wntten consent of the land lelder%

(d) Judn:ta/ rewew 1. ‘Chapter 236 land lelSlons Judicial review of final ' )
departmental or mumcapal decnsnons for land d:wsxons sub;ect to chapter 236 Stats.,

shall follow appeal procedures specn‘" ed m that chapter

NOTE: Land divisions subject to plat approval under sec. 236.10, Stats shall
~ follow the procedures specified in sec. 236. 13(5), Stats.

2. ‘All/otherland divisions.’ Judici‘al review of final departmental or delegated S
municipal decision for land divisions that are not subject to chapter 236, Stals., shall |

follow the procedures ,specified in chapter 227, Stats,, forjudiclal review of agency

decisions.

NOTE: Final administrative decisions which adversely affect the substantial ~
interests of any person, w whether by action or inaction, whether affirmative or /
negative in form, are sub;ect to juductal review as prowded in ch. 227 Stats. Q

3. ‘Restrictions for public beneft Any recorded restriction placed on a land \M
_division which was requured by a public body or Wthh names a public body or pub ic utlhty
as grantee, promisee or beneficiary, vests in the publtc body or pub ic utihty the right to le
enforce the restriction at law or in equity against anyone who has or acqunres an interest
in the land subject to the restriction. The restriction may be released or waived by
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appropriate recorded document by the public body or public utility having the right of
ehforcement. There is no appeal from the denial of a request to release or waive a
restriction for public beeeﬁt. G

NOTE: See secs. 236.29:31and‘236.42(2), Stats.

SECT!ON 6 Trans 233 03(6) to (8) are created to read

Trans 233, 03(6) PROCEDURE Land dlws:on revnews and approvas shall be
granted by the debartmentigs district oﬁ” ices or by mumcapahtles that have requestedy

and been formal!y delegated the authonty Any dtstnct or mumctpal approval or denial

of a land dw;szon or spec:al excep’uon may be appea!ed to ‘the secretary of the
department or deSIQnee who may reverse modlfy or affirm the dec:smn of the district
or municipality. A land divider, governmental officer or entity, or member of the general

pubhc may appeal a final decision of the district or municipal authority to the secretary

of';the depar’tme’ht*dr designee. The department not unilaterally initiate a review of a
i‘:fle'cision‘ of a district certifying nonobjection to a land division with or without a f;skpeciai
exception.' However, if an affected third «paﬁy'objec’tsfo a certificate of nonob}eetion
'provided by a district office, the department may reverse the district decision if it finds

the objection of the third party to be meritorious. The department may ‘unilaterally

review any municipal decision to require conformiiwiththe delegation agreement and
this chapter.
(‘7)' DISTRICT AUTHORITY TO REVIEW LAND DIVISIONS. Authority to review

land divisions under this chapter is delegated by the department to each of its district

offices on the effective date of this chapter /. . [Revisor insert date] or February 14,

2001, whichever occurs earlier. Persons not satisfied with a district decision may
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appeal to the department’s central office as provided in sub. (6). The department shall
develop implementing procedureé to assure consistency and uniformity among districts
and shall provide uniférm guid‘ance in phapter 7 of the State of Wisconsin Department
of Transportation Facilities Develépmént Manual dated December 1, 2000.

NOTE: Uniform guidance is referenced by date in this rule so that future revisions

will only become effective if ch. Trans 233 is amended, which requires legislative

‘review. These guidelines are exempt from the definition of rule under ss. 227.01(13),

Stats.. “"Rule” does not include, and s. 227.10 does not apply to, any action or

_ inaction of an agency, whether it would otherwise meet the definition under this
subsection, which:”... “(d) Relates to the use of highways and is made known to the
~public by means of signs or signals,”... or “(e) Relates to the construction or

‘maintenance of highways or bridges, except as provided in ss. 84.11 (1r) and

85.025,”...0r *(r) Is a pamphlet or other explanatory material that is not intended or

designed as interpretation of legislation enforced or administered by an agency, but

which is merely informational in nature,” or... “(y) Prescribes ‘measures to minimize

the adverse environmental impact of bridge and highway construction and

maintenance.” SRR ‘ , : :

(8) MUNICIPAL AUTHORITY TO REVIEW LAND DIVISIONS. At the request of
a city or village the department may delegate review and approval of land divisions
abutting state trunk highways or connecting highways to cities and villages within which
the highways lie. The department shall develop a uniform delegation agreement in
cooperation with cities and villages. The delegation agreement may also grant a,city or
village authority to grant special exceptions. Land division approvals granted by cities
or villages that have been delegated this authority by the department are subject to the
internal appeal procedure applicable to land division approvals granted by the
department or its districts, except that the department may unilaterally review any
municipal decision to require conformity with the delegation agreement. No city or
village delegated authority to review land divisions may change its setback policy once
the authority has been delegated without a written and approved amendment to the
delegation agreement.

SECTION 7. Trans 233.05(1)(intro.) is amended to read:
17



Trans 233.05(1)(intro.) No land divider may divide land in such a manner that a
private road or dnveway connects wrth a state trunk hrghway or connectmg highway or
any servuce road Iyrng partrally w1th|n the rrght-of-way of a state trunk hrghway or

connecting hrghway, unless the land drvrder has recerved a variance specral excep’uon

for that purpose approved by the department under s. Trans 233 1. The foHowng

restnciron shall be placed on the face of the Iand drvrsron map, or as part of the owner's

certifi cate requrred under s. 236 21(2)(3) Stats and shall be executed in the manner

specrﬁed for a conveyance k - v -
SECT!ON 8. Trans 233 08(2)(c) and (3n) are created to read

Trans 233 08(2)(c) The department shall produce general reference maps that

generali entrfy the hrghways specrfed in pars . to 5 at least every 2 years.
Persons may seek specral exceptrons to the setback requrrement apphcable to these
| hrghways through the specral exceptrons precess for setbacks ins. Trans 233 11(3).
“Levei of serv:ce “C”” as used in this paragraph has the same meanmg as in ss. Trans
210. 03(4) and 210 05(1) The setback provrs;on of par (a) apphes to hrghways
rdentaf ed as: | A ’
’ 1 State trunk and connectmg h;ghways that are part of the nahcnai highway
system and approved by the federal government in accordance wnth 23 USC 103(b)
and 23 CFR 470 107(b) o

2. State trunk and connectrng hrghways tnat are functionaﬂy class;ﬁed as

principal arterials in accordance with procedure 4-1- 15 of the state of Wscons:n

X

@

department of transportation facilities deveiopment manuai dated Jul y 2, 1979. W /(NM

W“r%
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3. State trunk and connecting highways within incorporated areas and within
one mile of tﬁose co’rp:ore’xté’ bouhda'riéé. |

4. State trunk h"igﬁways’ With cdrrent a\)efagé daily traffic of 5,000‘ or more.

5. State trunk ;’én‘d connec;,ting highwayé wifh.cur‘ren‘t’and‘forecas’ted ctjngestiori
projected t’ok ‘b_’e \’Nor‘se: than levél of éefviéé “CQ W‘ithin ‘th"\e foﬂowiﬁg 20 yéars.

NOTE: The National Highway System (NHS) includes the Interstate System,
‘Wisconsin’s Corridors 2020 routes, and other important routes. Highways on the
NHS base system were designated by the Secretary of USDOT and approved by
~ Congress in the National Highway System Designation Act of 1995. NHS Intermodal
Connector routes were added in 1998 with the enactment of the Transportation
Equity Act for the 21st Century. Modifications to the NHS must be approved by the
Secretary of USDOT. Guidance criteria and procedures for the functional
classification of highways are provided in (1) the Federal Highway Admi istration
(FHWA) publication 'Highway Functional Classification--Concepts, Criteria and
Procedures” revised in March 1989, and (2) former ch. Trans 76. The federal
publication is available on request from the FHWA, Office of Environment and
‘Planning, HEP-10, 400 Seventh Street, SW., Washington, DC 20590. Former ch. Trans
76 is ‘available from the Wisconsin Department of Transportation, Division of
Transportation Investment Management, Bureau of Planning. The results of the
functional classification are mapped and ‘submitted to the Federal Highway
_ Administration (FHWA) for approval and when approved serve as the official record
" for Federal-aid highways and one basis for designation of the National Highway
System. In general, the highway functional classifications are rural or urban:
_ Principal Arterials, Minor Arterials, Major Collectors, Minor Collectors, and Local

'Roads. The definition of “level of service” used for this paragraph is the same as in

ss. Trans 210.03(4) and 210.05(1) for purposes of the MAJOR HIGHWAY PROJECT
NUMERICAL EVALUATION PROCESS. In general it means the ability of the facility

to satisfy both existing and future travel demand. Six levels of service are defined

for each type of highway facility ranging from A to F, with level of service A
representing the best operating conditions and level of service F the worst.
Department engineers will use the procedures outlined in the general design @
consideration guidelines in Chapter 11, Section 5 of the State of Wisconsin Facilities e
Development Manual to determine the level of highway service. Under the current — (Vud
rule, prior to this proposed change, s. Trans 233.08(1) provides 4 ways to erect M
something in a setback area (1) for utilities, follow the procedures set forth in the

rule, (2) obtain a variance (now “‘special exception”), (3) for_utilities, get local

approval for utilities on or adjacent to connecting highways, or for utilities within the

right of way of state trunk highways, get department approval (a mere “technical”
exception), and (4) erect something that doesn’t fall within the definition of
“structure” or within the definition of “improvement.” The provision below now adds

a fifth “exception,” (5) be 15 feet or more outside the right of way line of a defined

and mapped set of highways. ' ' ‘

(3n) Notwithstanding sub. (1), a pérson‘ may erect, install or maintain any

structure or improvemént at 15 feet and beyond from the right of way line of any state
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trunk or connecting highway not identified in s. Trans 233.08(2)(c). Persons may also
seek special exceptions to the setback requirement applicable to these highways not
identified in s. Trans 233.08(2)(c) through the special exceptions process for setbacks

in s. Trans 233.11(3), except that there can be no adjustment of the 15 foot setback line

except as expressly limited under s. Trans 233.11(3)(b).
'SECTION 9. Trans 233.105(1), (2)(intro.) and (3) are amended toread:

Trans 233.105(1) NOISE. When noise barriers are warranted under the criteria

Y o).
specified in ch. Trans 405, the land-divider owners or users, shall be responsible for any

A

noise barriers for noise abatement from existing state trunk highways or connecting

highways. Noise resulting from future geographic expansion of the through lane §

capacity of the highway itself by the government, more through lanes constructed, isk

not the responsibility of the land owner, user or land divider. In additicn, the owner

shall include the following notation on the land division map:
"The lots of this land 'dyi?(/ision“ may experience nfoise at levels ex¢eeding
the levels in's. Trans 405.04, Table |. These levels are based on federai

standards. The department of transportation is not responsible for abating

noise sufficient to protect these lots. Owners or users of these lots are

responsible for abating noise sufficient to protect these lots if noise

abatement is desired by the owners or users.”

NOTE: Some land divisions will result in_location of facilities in proxtmaty to
highways where the existing noise levels will exceed recommended federal
standards. Noise barriers are designed to provide noise protection only to the
ground floor of abuttmg ‘buildings and not other parts of the building. Noise levels
may increase over time. Therefore, it is important to have the caution placed on the
land division map to warn owners and users that they are responsible for further
noise abatement for traffic and traffic increases on existing highways in the absence
of any g_gg_graphsc exgans;on of capaczty of the htghway xtseif by the govemment
(more lanes constructed) : :
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(2)(intro.) VISION CORNERS. The department may require the owner to
dedicate land or grant an easement for vision corners at the intersection of a highway
with a state trunk 'highwéy or connecting highway to provide for the unobstructed view

of the intersection by approaching vehicles. The department shall allow the owner to

grant a permanent vision corner easement in lieu of dedication whenever dedication

makes it difficult to comply with local ‘ordinances‘. If the department requires such a

dedication or grant, the owner shall include the following notation on the land division
map&: . |

"(3)' DRAINAGE. The owner of land that directly or indirectly discharges
stormwater "'u'pon a state trunk highway or connecting highway fshau squit to the

department a drainage analysis “and drainage plan that ersures assures to a

reasonable degree of engineering certainty that the;axqticipated discharge of stormwater

upon a state trunk highway or connecting highway following the development of the
Jland is less than or equal to the discharge preceding the development and that the
anticipated discharge will not endanger or harm the traveling public, downstream

properties"o;" transportation facilities. Various methods of hydrqiogic and_hydraulic

analysis consistent with sound engineering judgment and experience and suitably

tailored to the extent of the possible drainage problem are acceptable. Land dividers

are not required by this drainage provision to accept legal responsibi!ity for unforeseen

acts of 'nature or‘forces beyond their control. Nothing in this drainage provision relieves

owners or users of land fromi’their Qbi’igaﬁqns‘vuﬂﬁer, s. 88. 8‘7_’(3)(&)); Stats. L |

NOTE: In sec. 88.87(1), Stats., the Legislature has recognized that changes in the
" direction and volume of flow of surface waters are frequently caused by development

" on private land adjacent to highways. The Legislature found that it is necessary to
control and regulate the construction and drainage of all highways so as to protect
property owners from damage to. lands caused by unreasonable diversion or

retention of surface waters due to a highway and to impose correlative duties upon
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owners and users of land for the purpose of protecting highways from flooding or
water damage. Wisconsin law, sec. 88. 87(3), Stats., imposes duties on every owner
‘or user of land to provide and maintain a sufficient drainage system to protect
downstream and upstream hlghways Wisconsin law, sec. 88.87(3)(b), Stats.,
provides that whoever fails or neglects to comply with this duty is liable for all
~damages to the highway caused by such failure or neglect. The authority in charge
“of maintenance o the h! ;,way may bring an action to recover such damages, but
‘must be commenced , _days after the aﬂeged damage occurred. Section
893.59, Stats. Addltzonal gwdance "‘regardm‘g drainage may be found in Chapter 13
and Procedure 1311 _of the State of W‘sconsm Department of Transportanen
Facxhtles Development Manual ‘ : BEE e x

SECTION 10 Trans 233 11(t1t e) an_ g (1) are amended to read

'Trans 233 11 (t:tie)#amneos _p_ec:la! exceptlons (1)DEPARTMENT

CONSENT No mumc:pamy or county may issue a vanance er spec:a! exceptson from

this chapter w:thout the pnor wntten consent of the department
SECTION 11. Trans 233 11(2) is renumbered (3)(a) and amended to read:

Trans 233. 11(3)(a) (titl e) Spec:al exceptlons for setbacks allowed The

department may set authorize varanrces specaai exceptlons from th:s chapter exeepi in

of-a-local-unit-of-government when warranted by specific analysis of ihe setback needs

as determ;ned by the department A vananee spemai exception may no’t be contrary to

the public interest and shall be in harmony wath the general purposes and mtent of ch.
236, Stats., and of thxs chapter The department may net grant a v-ananee—au-then-zmg

special exception that adjusts the setback area or authonzes the erection or installation

of any structure or :mprovement wx’thm a setback area eeless—t-he—ewner—exeeutes—an
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provided in thls subsectron The department may require such conditions and

safeguards as wﬂt inits judgment secure substantraliy the purposes of thrs chapter

NOTE: The phrase “lmpractrcat drfﬁoulty or unnecessary hardsh:p has "been
eliminated to avoid the adverse legal consequences that could result from the existing
use of the word “variance.” The Wisconsin Supreme Court has mterpreted “yariance”
‘and this phrase to make it extremely difficu to grant “variances” and in so doing has
eased the way for third party legal chalienges"'to many “vanances” reasonably granted
See State v. Kenosha County Bd. of Adjust,, 218 Wis. 2d 396 577 NWZd 813 (1998)
The Supreme Court defined “unnecessary hardship” in ‘this context as an owner
having "no reasonable use of the property without a variance.” Id. at 413. The “special
exception” provision in this rule is not intended to be so restrictive and has not been
_administered in so restrictive a fashion. In its first year of operation, the Department
granted the vast majority of “variances” requested in a slte and neighborhood-

sensmve context based on spec:ﬁc analysrs

SECTlON 12. Trans 233 11(3)(b) to (f) (4) and (5) are created to read

Trans 233. 11(3)(b) Specrf ic analyszs for specral exceptrons for setbacks Upon
request for a specral exceptron from setback requrrements of this chapter the
department shall make a specific anaiysrs of the setback needs. The analysis of the
department may conS|der aH of the fonowrng |

1 The structure or 1mprovement proposed and rts 3ocat|on

2 The area in the vscrmty of the proposed land d|\nsron and rts existing

devetopment pattem‘ B o |

3. Land use and transportatron p!ans and the effect on orderly overall
developrnent plans of Iocal units of govemment

4 Current and forecasted congestron pro;ected to be worse than level of service
“C” within the foilowrng 20 years
o 5 The objecttves of the commumty developer and owner.

6 The etfect on other property or rmprovements in the area.

7. The rmpact of potentral htghway or other transportatron rmprovements on the

continued existence of the proposed structure or tmprovement.
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8. The impact of removal of all or par’t’ of the structure or improvement on the
conti'nuing viability or conforming use of the business, activity, or use associated with
the proposed structure or imbrevementf

9. Transportation safety. |

10. Preservation of the public interest and investment in the highway.

11. Other criteria to promote public purposes consistent with local ordinances or
plah’"s for f’provisidn for light and air, fire protection, solving drainage problems, protecting
the appearance and character of a neighborhood, iccnsewing property values, and, in
particular cases, to promote aesthetic and psychological values as well as ecological
and environmental interests.

" NOTE: “Level of Service “C”” as used in this paragraph has the same meaning as
in ss. Trans 210.03(4) and 210.05(1). ) '

(©) Adjust setback. If the department determines that it may grant the special
exceptxon by adjustmg the setback area, the department assumes the risk and shall pay
‘ just cempensation for future department requxred removal ofa structure or improvement
that the department has aNowed outside of the approved, reduced setback area on land
that the department acqmres in the future for a transportatton improvement. The
department may not ad;ust the 15 foot setback line for those htghways identified under
e. Trans | 233.08(3d) dnless a ;Comprehensive local setback ordinance generally

@ apphcabie Mtnlty of the land division expressly sets a closer setback line.

(d) Allow in setback — removal does not affect wabthty If the department

determmes that it may grant the specsal exception within the existing setback area and
—_— e x‘\ﬂ”) ‘n&?&w} ,
future removal of the structure or. tmgrovement in_ whole or m part wm not affect the

continuing viability or conforming use of the business, activity, or use associated with
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the proposed structure or improvement, or adversely affect the community in which it is

located, then the owner assumee the risk of future department required,remova! of the
structure or improvefnent and waives any right to compensation or relocation
assistance associated with the aequisition of land the department acquires in the future
for a transportation improvement. As a condition of granting the special exception, the
owner shall execute an agreement or other appropriate document as determined by the
department, binding on successors and assigns of the property, providing that,‘ sheuld
tﬁe department need to acquire lands within the setback area, the department is not
required to pay compensation, relocation costs or damages relating to anyetructure or
improvement authorized by the special exception. The departmentmay require suc;h
conditions and safeguards as will, in its judgment, secure substantially the purposes of
this chapter. . | -

(e) Blanket or area spec:al exceptlons for setbacks Based on ylts‘ expenence
grantmg special exceptions on snmtlar land davzs;ons snmllar structures or
improvements, or the same area and development pattern the department may grant‘
blanket or area specnai except:ons from setback requirements of thls chapter that are
generally apphcable The department wm record these specaal exceptlons wsth the
register of deeds in the areas affected or by other means that the department
determines to be appropriate to inform the pubhc |

,(f).Horizon of setback analysis. For purposes of its specnﬁc ana!ysxs the

department shall consider a period within the foiiowmg 20 years.

- NOTE: Federal law requires a minimum 20-year forecast penod for transportat:on
~ planning for all areas of the State. 23 USC 134(g)(2)(A) and 135(e)(1)-
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(4) SPECIAL EXCEPTIONS FOR PROVISIONS OF THIS CHAPTER OTHER
THAN SETBACKS Other than special exceptions for setback requirements as
prov:ded in sub. (3) “the department may not authorize special exceptions from this
chapter, except in appropnaie cases in which the literal application of this chapter
would result in practical difficulty or unnecessary hardship, or would defeat an orderly
overall dévelopment plan ofa Iocéi*unit of government. A special except’io‘n may not be
ccjntrary to the p‘ubh'c interest and shall be in harmony with the general purposes and
intent of ch. 236, Stats., and of this chapter. The dfep,artmeﬁnt may require such

conditions and safeguards as will, in its judgment, secure substantially the purposes of

this ;Chapter. :

NOTE: The phrase “impractical difficulty or unnecessary hardship” has been used in
this subsection to indicate a higher standard for special exceptions from provisions of

~this chapter other than setbacks. However, the phrase “special exception” has been Sho M L(ﬁ
used rather than the word “variance.” The Supreme Court defined “unnecessary f v e
hardship” in this context as an owner having "no reasonable use of the property fau(l,‘,jfo,w)
without a variance.” See State v. Kenosha County Bd. of Adjust., 218 Wis. 2d 396, 413, 'On\(“e o
577 N.W.2d 813 (1998). The “special exception” provision in this rule for provisions -éw» QTO‘(
other than setbacks is intended to be administered in a somewhat less restncttve U2w sl
fashion than “no reasonable use of the property” without a “vanance ? !

(5) MUNIC!PAL SPECIAL EXCEPTIONS. A municipal delegation agreement

under S. Trans 233 03(8) may also grant a city or village authority to grant special

exceptaons. Land division approvals and speclai exceptions granted by cities or village
fhat have been deiégatéd 'thyis authority by the department are subject to the internal
appeal procédure applicablé tb land division approvals or special exceptions granted by
the department or 1ts distncts except that the department may umiateralty review any
municipal decision grantmg a variance or spec;ai exceptzon to require conformity with
the deiegation agreement and this chapter.

SECTION 14. Trans 233.13 is renumbered Traﬁs‘2‘33.13(1).
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SECTION 15. Trans 233.13(2) is created to read:

Trans 233.13(2) TREATMENT OF CONDOMINIUM CONVERSIONS AND
OTHER LAND f‘DMélONS* tNVOLVING NO CHANGE IN USE CF EXISTING
STRUCTURES AND IMPROVEMENTS OR TRAFFIC IMPACTS, OR BOTH If a land
division involves only a condominium conversion plat on existing deyeleped property
and the existing development has been in existence for ‘5‘years‘_endlf‘thekcpnd‘ominium
development has traffic impacts similar to the existing development, the department will
appfovethe ;lan‘d division. If a land division involves Qely changes in ,’the type of
ownership of structures or improvements that existed for 5 years pnor to the !and
division, the department will approve the land division if there are no traffic impacts.
Examples of these types of Iand diVlSiOﬁ wouid be the conversion of leased commercial
spaces in a shoppmg mall to owned spaces if the !and dawsmn mvolves only the
: movement of a pmperty hne between adjacent owners the department shal! approve
the land division if there are no traﬁ" c 1mpacts An example of thxs type of land division
‘would be 2 property owners ‘exchanging deeds to resoive mutual encroachments
When the department district, or authonzed mumc;paltty makes a determmatson that a
land division fits this category, the land division will be deemed a techmcai land division
only and the department, _district, or authorized municipality’ sha}l certify approval or
declare the land division exempt from this chapter, and shali refundf aﬁy fee paid.

NOTE: This type of technical land division will be handled as exempt or will be
appropriately certified without charge after appropriate review to determine it fits
_ this category and has existed the requisite time. This review is necessary to
prevent evasion of the safety and public investment purposes of the law on which
this rule is based. ' B :

(END OF RULE TEXT)
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Effective Date. This rule shall take effect on the first day of the month following
publication in the Wsconsm Administrative Register as prov;ded ins. 227.22(2), Stats

: S:gned at Madlson, Wisconsin, this 2.0 day of
June, 2000. ,

/(Wu m,( 0ol
TERRENCE D. MULCAHY, P.E. )

Secretary
Wisconsin Department of Transportation
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g 2 Wisconsin Department of Transportation
s% § www.dot.state.wi.us
///,,"'”““““\\\\% Tommy G. Thompson ' Charles H. Thompson Office of General Counsel
Governor o Secretary ~ 4802 Sheboygan Ave., Rm. 115B

P.O. Box 7910
Madison, W! 53707-7910

Telephone: 608-266-8810
FAX: 608-267-6734
E-Mail: ogc.exec@dot.state.wi.us

" February 29, 2000

- Mr. Gary L. Poulson, Deputy Revisor
Revisor of Statutes Bureau
131 West Wilson Street
Suite 800
Madison, Wisconsin 53703

RE: STATEMENT OF SCOPE OF PROPOSED RULEMAKING, TRANS 233
Dear Mr. Poulson:
Enclosed is the Statement of Scope for the proposed amendment of ch. Trans

233. Please publish the Scope Statement in accordance with § 227.135(3), Stats., in
‘the Administrative Register.

Sincerely,

Julie A. Johnson
Paralegal

Enclosures

cc. Richard G. Chandler/DOA State Budget Director
Senator Judy Robson, Co-Chair/JCRAR
Representative Glenn Grothman, Co-Chair/lJCRAR
Alice Morehouse
Mike Goetzman
Jim Gruendler
John Haverberg
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- 8TA4 TEMENT OF SCOPE

DESCRIPTION OF THE OBJECTIVE OF THE RULE:

Trans 233, relating to land divisions abutting state trunk highways and connecting
streets, was revised effectwe February 1, 1999. WISDOT has been working
cooperatively with many affected interests and legislators to refine the
tmplementatlon of the new provnsmns of Trans 233 through a four step process, in
bnef

Educatlon Tramlng, Meetmgs

. Specific Responses to Questions.
Uniform Implementation.

Refine Rule As Necessary.

Th:s proposed rule revision is intended to implement conceptual agreements by
WISDOT for clarification or modification of the rule as part of this continuing
cooperative process “for the safety of entrance and departure from the abuttmg
[highways] and for the preservatlon of the public interest and investment in the
[haghways] ‘

DESCRIPTION OF EXISTING POLICIES RELEVANT TO THE RULE AND OF NEW
POLICIES PROPOSED TO BE INCLUDED IN THE RULE AND AN ANALYSIS OF
POLICY ALTERNATIVES:

Trans 233 was established in 1956 and required amendments in 1999 for
consastency with existing laws, new developments in land use and transportation
planning principles, and for clarification and umformlty The objectsve of this
revision is to recognize state and local economic and land use goals in the rule,

enhance the effectiveness of the rule “as may be deemed necessary and proper
for the preservation of highways, or for the safety of the public, and to make the
granting of any highway access permit conditional thereon,” and to provide
reasonable flexibility and clarity that does not jeopardize public investments or
safety now or in the future.

STATUTORY AUTHORITY FOR THE RULE:

Sections 236.12(2)(a), 236.13(1)(e), and 236.12(3), Stats.

Sections 84.25, 84.29, 84.295, and 86.07, Stats.

Sections 1.11, 80.01(3), 84.01(29), and 84.106, Stats., as created by
1999 Wis. Act 9




ESTIMATES OF THE AMOUNT OF TIME THAT STATE EMPLOYEES WILL SPEND

DEVELOPING THE RULE AND OF OTHER RESOURCES NECESSARY TO
DEVELOP THE RULE: u 4 ' e e

Approximately 5 days for each member of an 8-member development team to
continue meeting with the public and consider the proposed rule after it is drafted,
and 6 days for initial and 2 days for final policy articulation and drafting by two
persons. There will be coordination required with interest groups in order to
obtain review and comment and establish appropriate public hearing(s) at
convenient locations. Other reviews and approvals will be handled in the normal

course of DOT business.

Signed at Madison, Wisconsin, this ;? 2 !j“'
day of February, 2000. S

CHARLES H. THOMPSON

Secretary
Wisconsin' Department of Transportation
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Telephone: 608-266-8810
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E-Mail: ogc.exec@dot.state.wi.us

The Honorable Judy Robson June 30, 2000

Senate Chairman

Joint Committee for Review

. of Administrative Rules
Room 15 South, State Capitol
Madison, Wisconsin 53702

The Honorable Glenn Grothman
Assembly Chairman
Joint Committee for Review

of Administrative Rules
Room 15 North, State Capitol
Madison, Wisconsin 53702

RE:  NOTICE OF PUBLIC HEARING and Text of Proposed Rule, relating to di\iisionk of land
abutting a state trunk or connecting highway, Trans 233 T
Dear Senator Robson and Representative Grothman:

~ Enclosed for your information is a Notice of Public Hearing and Text of Proposed
Rulemaking relating to the above-entitied matter. These documents have also been filed with
the Revisor of Statutes, the Legislative Council, and the'Department of Administration in
accordance with the requirements of §§ 227.15 and 227.17, Stats. ‘

Enclosure

cc: Alice Morehouse
Mike Goetzman
Mike Cass
John Haverberg
Bonnie Tripoli
Ernie Peterson
Ron Nohr
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STATE OF WISCONSIN

DEPARTMENT OF TRANSPORTATION

OFFICE OF THE SECRETARY

The Wisconsin Department of Transpor-
tation proposes an order to renumber
TRANS 233.012 and 233.12; renumber
and amend TRANS 233.11(2); amend

- TRANS 233.01, 233.05(1)(intro.),
233.105(1), (2)(intro.) and (3), and
233.11(title) and (1), repeal and recreate
TRANS 233.03(5); and create TRANS
233.012(2), 233.015(1m) and (2m),
233.03(6) to (8), 233.08(2)(c) and (3n),
233.11(3)(b) to (f), (4) and (5), and
233.13(2), relating to division of land
abutting a state trunk or connecting
highway. '

NOTICE OF HEARING
| ~ AND
TEXT OF PROPOSED RULE

- NOTICE IS HEREBY GIVEN that pursuant to ss. 15.04(1)(g), 85.16(1), 86.07(2),

85.025, 85.05, 84.01(15), 84.015, 84.03(1), 84.01(2), 85.02, 88.87(3), 20.395(9)(qx),

236.12(2)(a) and (7), 236.13(1)(e) and (3), 1.11(1), 1.12(2); 1.13(3), as created by 1999

Wis. Act 9; 114.31(1), 84.01(17), 66.30(2); and 86.31(6), Stats., as affected by 1999

Wis. Act 9; and interpreting ss. 1.13(2), 16.9651(2) and 66.0295(2)(c), Stats., all as

created by 1999 Wis. Act 9; 15.04(1)(g), 1.11. 1.12, 32.035, 88.87, 703.11, Stats;

84.01(15), 84.015, 84.03(1), Stats.,, and the federal laws and regulations thereby

expressly endorsed and adopted by the Legislature,fincluding 23 USC 109, 134, 135,

138, and 315; and 236.12(2)(a), 236.34, 236.45 and 703.11, Stats., the Department of

Transportation will hold a public hearing in Room 421 of the Hill Farms State

Transportation Building, 4802 Sheboygan Avenue, Madison, Wisconsin on the 4th day of

August, 2000, at 9:00 AM, to consider the amendment of ch. Trans 233, Wisconsin




Administrative Code, relating to division of land abutting a state trunk or connecting
highway. |

An interpreter fof the hearing impaired will be, available on request for this hearing.
Please make reservations fora héaring interpreter at'least 10 days prior to the hearing.

The public recprd on this proposed rule making will be held open until close of
business August ‘;11,',20100, to permit the submission of written comments from persons
unable to attend the public hearing or who wish to supplement testimony offéred at the
hearing. Any such comments should be submitted to Julie Jo'hn‘son, Administrative Rules
Coordinator, Department of Transportation, Office of General Counsel, Rodfn 115-B,
P.O. Bo* 7910, Madison, Wi 53707-7910.

Parking for persons with disabilities and an accessible entrance are available on

the north and south sides of the Hill Farms State Transportation Building.

~ Analysis Prepared by the Wisconsin Department of Transportation

STATUTORY AUTHORITY: ss. 15.04(1)(@). 85.16(1), 86.07(2), 85.025, 85.05,
84.01(15), 84.015, 84.03(1), 84.01(2), 85.02, 88.87(3), 20.395(9)(q), 236.12(2)(a) and
(7). 236.13(1)(e) and (3), 1.11(1), 1.12(2); 1.13(3), as created by 1999 Wis. At 9;
114.31(1), 84.01(17), 66.30(2); and 86.31(6), Stats., as affected by 1999 Wis. Act 9

STATUTES INTERPRETED: ss. 1.13(2), 16.9651(2), 66.0295(2)(c), and 86.255, Stats.,
all as created by 1999 Wis. Act 9; 15.04(1)(g), 1.11. 1.12, 32.035, 88.87, Stats;
84.01(15), 84.015, 84.03(1), Stats., and the federal laws and regulations thereby
expressly endorsed and adopted by the Legislature, including 23 USC 109, 134, 135,
138, and 315; and 236.12(2)(a), 236.34, 236.45 and 703.11, Stats.; '

General Summary of Proposed Rule.

THREE OBJECTIVES.

This proposed revision to ch. Trans 233 attempts to accomplish three objectives.
First, it implements agreements reached through a broad-based, participative process
for consideration of improvements to the 1999 rule, sponsored by the Subcommittee on
Review of Ch. Trans 233 of the Assembly Committee on Transportation. Second, it

attempts to strike a proper balance between individual and governmental highway
2



setback concerns through a combination of specific analysis and applicability of
different setback provisions to defined portions of the state trunk and connecting
hlghway system. The proposal reflects the testimony and discussion at the hearing
before the Joint Committee for Review of Administrative Rules on June 21, 2000.
Third, it recognizes and reflects recent changes in state and federal laws regarding
land use that affect highway and transportation planning and development. e

BRIEF HISTORY.

Trans 233, relating to land divisions abutting state trunk highways and
connecting streets, was established in 1956 and required amendments for consistency
with existing laws, new developments in land use and transportation planning
principles, and for clarifi catlon and umformxty Trans 233 was first revised effective

February 1 1999

WISDOT has gained about a year and half expenence with the rewsed rule and
has been working cooperatively with many affected interests and legislators to refine
the 1mp|ementat|on of the new provisions of Trans 233 through a four step process, in
brief:

Education, Training, Meetings.
Specific Responses to Questions.
Uniform Implementation.

~ Refi ine: Ruie As Necessary

Through thls process, WISDOT and others have reached numerous agreements
to amend TRANS 233, Wis. Admin. Code, in conjunction with the Subcommittee on
Review of Ch. Trans 233 of the Assembly Committee on Transportation. These
agreements have been memorialized in the Wisconsin Legislative Council Staff
Memorandum of William Ford to Representative David Brandemuehl dated February
18, 2000 and an attached memo from James S. Thiel of February 14, 2000 to former
Secretary of Transportation Thompson.

1. IMPLEMENT AGREEMENTS.

The first purpose of this proposed rule revision is to implement these conceptual
agreements for clarification or modification of the rule as part of this continuing
cooperative process “for the safety of entrance and departure from the abutting
[highways] and for the preservation of the public interest and investment in the
[highways].” Further details of these amprovements are prov:ded in notes following
each section of the proposed ruie revision. : , athe

The legtslatnve Subcomm:ttee asked WISDOT and other lnterested parties to
continue to work together to develop amendments to s. Trans 233.08, relating to
setback requirements and restrictions. There has been a setback provision in the rule
since 1956 that has always contamed language ism;tmg structures and mprovements
within the setback. ; ,




WISDOT followed-up with several conceptual meetings and discussions with
affected interests and exchanges of various drafts and correspondence relating to
setbacks. A hearing was held before the Joint Committee for Review of Administrative
Rules (JCRAR) on June 21, 2000, at which further concepts and ideas were advanced
or clarified. : ' e SR

2. ADDRESS SETBACK ISSUES.

The second purpose of this proposed rule revision is to address these competing
setback and related issues that came forward at the JCRAR hearing on June 21, in a
manner consistent with the Committee’s continuing oversight.

The proposed resolution of these concerns is discussed in some detail in this
general summary of the rule. There are about 11,800 miles of state trunk highways.
There are about 520 miles of connecting highways in 112 cities and 4 villages.

The statutes and the setback provisions of the current rule apply in full to all
state trunk highways and connecting highways in all 72 counties with one modification,
in Milwaukee County, the City of Milwaukee is excluded. :

The U.S. Supreme Court has determined that the constitutionality of highway
setbacks is well-established. Gorieb v. Fox, 274 US 603, 608-610, 47 S. Ct. 675, 677,
71 L. Ed. 1228, 53 A.L.R. 1210 (1927); Euclid v. Ambler, 272 US 365, 47 S. Ct. 114,
71 L. Ed. 303 (1926); See also “Validity of front setback provisions in zoning ordinance

“or regulation”, 93 A.L.R.2d 1223; and 83 Am. Jur. 2d Zoning and Planning, sec. 191
(2000): : L e , . s :

“Setback regulations are widely upheld asan‘ appropriate use of Zoning
power, although, of course, such regulations must be reasonable and not
confiscatory.”

In a recent Wisconsin case upholding the validity of a highway setback
requirement, the Wisconsin Court stated that setbacks: ;

“oromote a variety of public purposes...provision for light and air, fire
protection, traffic safety, prevention of overcrowding, rest and recreation,
'solving drainage problems, protecting the appearance and character of a
neighborhood, conserving property values, and may, in particular cases,

 promote a variety of aesthetic and psychological values as well as
ecological and environmental interests.” (citing 3 The Law of Zoning and
Planning sec. 34B.02[2] (1995). Town of Portland v. WEPCO, 198
Wis. 2d 775, 779, 543 N.W.2d 559, 560-61 (1996)

Not all traffic safety reasons for setbacks are apparent. Setbacks from freeways and
expressways and other major through highways also serve to enhance traffic safety by
making it possible for workers and equipment to access the many light, water, sewer,
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power, communication and other public utilities in or across highways for maintenance
and construction from the back of the highway right of way line. Without setbacks
highway and law enforcement authorities would be required to allow access from the
highway lanes themselves or close traffic lanes, or both, on these higher speed and
higher traffic volume highways. By their very nature these actions would impede traffic,
increase congestion and increase the crash and injury risk to the motorists on the
highway, highway and law enforcement personnel, and the public utility workers.

- A recent Wisconsin Legislative Council analysis of the law of regulatory takings
generally concludes that the ongoing judicial goal is to find an appropriate balance
between two conflicting principles: the property rights of individuals and the
government’s authority on behalf of all citizens to regulate an owner’s use of the land.

 The general rule is that a regulation is only a “taking” requiring compensation if it
depnves the owner of “all or substantially all” of the value of a constitutionally protected
property interest. It is not enough for the property owner to show that the regulation
denies the owner of the expected use of the property. To make this determination, the
courts have adopted an ad hoc, case-by-case, specific analysis of each situation,
because there is no clear “set formula.”

Requiring the dedication of property for public use, including the dedication of
private property for public highway and transportation purposes, as part of a land
division approval process is not a taking of private property for public use without just
compensation. This issue was decided by the Wisconsin Supreme Court in Jordan v.
Village of Menomonee Falls, 28 Wis. 2d 608, 137 N.W.2d 442, 446-448 (1965) and
confirmed recently in Hoepker v. City of Madison Plan Commission, 209 Wis. 2d
633, 649-650, par. 21, 563 N.W.2d 145, 152 (1997). Additionally, the Legislature has
established a procedure for inverse condemnation through which an mdavadual may
seek compensatlon for a regulatory takmg, sec. 32.10, Stats

Itis amportant to dtstmgmsh the above land division s:tuat:ons mmated by private
owners from those where WISDOT does acquire property from one private property
owner to provide to another private owner as a result of WISDOT'’s actions. For
example, WISDOT has the authority to condemn lands of one property owner to
provide a public access road to another property owner who would otherwise be
landlocked by the highway construction actions initiated by WISDOT. Section 84.09,
Stats; 61 OAG 36 (1972). Another example is where WISDOT’s highway construction
actions initiated by WISDOT require the taking of the parking lot of a small grocery
store. If no relocation of the grocery store to serve the community is reasonably
possible and the grocery store is critical to the community, WISDOT has authority to
condemn lands of an adjacent private owner to provide a functional parking lot for the
other private owner and thereby preserve the facility for the community. In all of these
cases WISDOT pays compensation for an actuai takmg Section 84.09, Stats; 61 OAG
36 (1972).

On May 26 WISDOT proposed to conduct a specific setback analysis when
requested of land divisions abutting a state trunk of connecting highway to determine
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whether WISDOT can responsibly adjust the setback line or allow a specific structure
or improvement within the setback, in a timely manner, with a reasonable appeal
process. , ,

Thé May 26 WISDOT proposél héd a 20-year horizon for analysis.

In response, one group of interests proposed that any setback analysis be tied to
WISDOT's 6-year plan adopted under sec. 84.01(17), Stats. WISDOT and others
rejected this suggestion because the 6-year plan is too short a period, is both under
inclusive and over inclusive, is constrained by financial resources rather than public
need, and is inconsistent with federal law. e T ~

Also in response, another group of interests generally indicated that WISDOT’s
20-year specific analysis proposal had gone too far in striking the balance in favor of
addressing private, individual concerns to the detriment of sound transportation
planning in the interest of safety, convenience and investment of the public. WISDOT
had been too short-sighted in its 20-year specific analysis proposal and ought to
consider a broader set of criteria. . :

Finally, the hearing before the Joint Committee for Review of Administrative
Rules on June 21 brought out further testimony and suggestions regarding setbacks
from additional legislators, from the existing interest groups, and from new groups and
individuals. . wit S ;

Therefore, WISDOT proposes a separate Setback portion;of; this ptopbsed,rule
revision to balance individual, private concerns while preserving the public interest as
follows: o , : ‘ . L -

A. HIGHWAYS AND MAPS FOR “NORMAL” SETBACK. The normal
setback associated with land divisions that has been in existence since
1956 is 110 feet from the center line of the highway or 50 feet from the
‘nearest right of way line, whichever is greater. This normal setback .
provision will be made applicable to a reduced system of highways. This
will consist of those state trunk and connecting highways identified as part
of the National Highway System (NHS), [the NHS includes all of

“ Wisconsin’s Corridors 2020 as a subset], as well as all other principal
arterials, and all other state trunk highways with current average daily
traffic of 5,000 or more, and all other state trunk and connecting highways
within incorporated areas and within one mile of those corporate
boundaries, and those highways with current and forecasted congestion
projected to be worse than Level of Service “C” within the following 20
years. [***INSERT MILEAGE NUMBERS****] The rule calls for updating
reference maps that identify this system at least every two years.
Persons may still seek special exceptions to this normal setback
requirement through a specific analysis process.



B. OTHER HIGHWAYS. The remaining state trunk and connecting
highways will have a reduced setback of 15 feet from the nearest right of
way line, unless local ordinances require a greater setback. Persons may
still seek special exceptions to this reduced setback requirement through
a specific analysns process :

One or two maps generally showmg these highways with the normal setback and W|th
the 15 foot setback are attached to this proposed rule. ,

3. IMPLEMENT CHANGES IN STATE AND FEDERAL LAW.

The third purpose of this proposed rule provision is to recognize and reflect
recent changes in state and federal laws and regulations regardmg iand use that affect
hlghway and transportatlon planning and development :

Human Equality.

~ Section 15. 04(1)(9), Stats., requures the head of each Wisconsin agency to
examine and assess the statutes under which the head has powers or regulatory
responsibilities, the procedures by which those statutes are administered and the rules
promulgated” under those statutes to determine whether they have any arbitrary
discriminatory effect on the basis of race, religion, national origin, sex, marital status or
sexual orientation. If WISDOT or agency head finds any such discrimination, he or she
shall take remedial action, including making recommendatlons to the appropnate
'executwe legtslatlve or administrative authonty

Simllarly, Tme VI of the Civil R:ghts Act of 1964 states that “no person in the
United States shall, on the ground of race, color, or national origin be excluded from
participation in, be denied the benefits of, or be subjected to discrimination under any
program or activity receiving federal financial assistance.” 42 USC 2000d. It bars
intentional discrimination as well as disparate impact on protected groups. The federal
government has taken steps to require the implementation of these laws at the earliest
possible time in the transportation planning process.

Highway building projects that require the destruction of downtown areas due to
lack of corridor preservation and lack of adequate setbacks and lack of concern for the
affected populace have allegedly had a disparate impact on low income and minority
populations. WISDOT believes that it cannot fulfill the mandates of these laws without
a comprehensive system of rev:ew of land drwsmns abutting state trunk and connectmg

haghways
Environment.

Sections 1.11, 1.12, 32.035 and 1.13, 16.9651(2), and 66.0295(2)(c), Stats., as
created by 1999 Wisconsin Act 9, direct, authorize, and encourage Wisconsin state
agencies, including WISDOT, to the fullest extent possible, to consider the effect of
their actions on the environment (air, water, noise, endangered plants and animals,
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parklands, historic, scenic, etc.), the use of energy, the impact on agriculture and to
balance the mission of the agency and local, comprehensive planning goals, including
building of community identity by revitalizing main streets and enforcing design
standards, encouragement of neighborhood designs that support a range of
transportation options, and providing an integrated,  efficient and economical
transportation system that affords mobility, convenience and safety that meets the
needs of all citizens, including transit dependent and disabled citizens, and implements
transportation corridor plans. ; i :

Similarly, federal laws require WISDOT to abide by federal design and
construction standards while also considering, for example, the impact of WISDOT's
actions on air, noise, water pollution, man-made and natural resources, community
cohesion and injurious displacement of people, businesses and farms, and
implementing federal regulations that require a ‘minimum 20-year transportation
planning horizon. WISDOT is authorized and directed by Wisconsin law to carry out all
of these federal mandates by secs. 84.01(15), 84.015, and 84.03(1), Stats. ;

In order to achieve these objectives, WISDOT must do specific analyses looking
forward for at least 20 years as required by federal law. ~WISDOT believes that it
cannot fulfill the mandates of these laws without a comprehensive system of review of
land divisions abutting state trunk and connecting highways. ,

RESTR‘,CTIONSREQUIRING USE OF EX!STING,,;CORRIDORS.

The Wisconsin Supreme Court has determined that WISDOT cannot expand its
authority to acquire property by agreeing to environmental and human impact mitigation
demands of other state and federal authorities in order to get their concurrence to
proceed with a project. Mitton v. Transportation Dept., 184 Wis. 2d 738, 516 N.w.2d
709 (1994). Subsequent to this decision, the Wisconsin Legislature enacted sec.
86.255, Stats., in 1999 Wis. Act 9, that places further restrictions on WISDOT's
authority to acquire property. These judicial and legislative restrictions have made it
necessary for WISDOT to rely on farther, long-range planning ~and corridor
preservation. ‘

CONCLUSION.

Within the rigorous expectations placed upon and expected of WISDOT in
providing a transportation system for the public, the ultimate objective of this proposed
rule revision is to recognize state and local economic and land use goals, enhance the
effectiveness of the rule "as may be deemed necessary and proper for the preservation
of highways, or for the safety of the public, and to make the granting of any highway
access permit conditional thereon,” to provide reasonable flexibility and clarity that does
not jeopardize public investments or safety now or in the future, and to provide for “the
safety of entrance upon and departure from the abutting state trunk highways or
connecting highways and for the preservation of the public interest and investment in
such highways.” The rule is intended to ensure adequate setbacks and access
controls, with sufficient flexibility to provide for locally planned traditional streetscapes
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and setbacks in existing and planned urban areas, and to ensure the maximum
practical use of existing highway facilities and rights of way to minimize the need for
new alignments or expansion of lower function facilities. WISDOT believes that it
cannot achieve these legal mandates and expectations without a comprehensive
system of review of land divisions abutting state trunk and connecting highways.

Fiscal Effect. There will be an insubstantial reduction in revenues from the fee for
the services provided by WISDOT in conjunction with review of land divisions. The
change should not have an effect upon any county, city, village, town, school district,
vocational, technical and adult education district and sewerage district liability unless they
are assuming the role of developer. That situation occurs approximately five to ten times
per year statewide. Developers will see a slight reduction in costs related to some
condominium plat reviews. Surveyors who submit maps for review will pay less in total
fees for the same reason, but those savings could be passed onto the developer. There
will also be a slight reduction in costs of surveys passed on to developers or owners.

Several of WISDOT's transportation districts may use existing personnel to review
more or less land divisions than in the past. There will be fewer reviews by WISDOT's
Central Office staff, but there may be greater involvement with delegations of reviews to
local units of government. It is expected that some of the District costs will be defrayed
by WISDOT delegating the review for some developments of land abutting connecting
highways to the local municipality as allowed in s. 236.12(2)(a), Stats. Since, in general,
local officials do review these documents now, there would be no additional costs to any
reviewing authority, except to the extent they may voluntarily wish to also review
developments of land abutting state trunk highways within their geographic jurisdiction.

~ In the long-term, there will in all likelihood be state, local and private savings that
can be attributed to better long-range transportation planning and less adverse and more
positive effects upon communities, businesses, residents, and the environment. An
efficient and safe transportation system will have a positive, but hard to quantify, fiscal
effect.

Initial Regulatory Flexibility Analysis. Section 236.12(7), Stats., allows
WISDOT to establish by rule the reasonable service fees for all or part of the costs of
the activities and services provided by WISDOT under that chapter of the statutes. The
rule revision eliminates fees to cover the costs of WISDOT for reviewing condominium
plats where there is only a change from lease to ownership without a change in
property use that affects transportation systems. There is also a delegation to district
offices and municipalities that will provide greater access and flexibility in verifying and
field reviewing documents. The setback requirements are also reduced on defined
highways where consistent with safety and sound transportation planning. Finally,
there is a provision for specific analysis and review of requests for special exceptions
that does not have to meet the strict, restrictive legal standards for granting variances
announced by the Wisconsin Court in State v. Kenosha County Bd. of Adjust., 218
Wis. 2d 396, 577 N.W.2d 813 (1998). The rule also makes new exceptions for locating
residential swimming pools within the setback at the owner’s option.




Copies of Proposed Rule. Copies of the rule may be obtained upon request,
without cost, by writing to Julie Johnson, Administrative Rules Coordinator, Department of
Transportation, Office of General Counsel, Room 115-B, P. O. Box 7910, Madison, WI
53707-7910, or by calling (608) 267-3703. Alternate formats of the proposed rule will be
provided to individuals at their request s

TEXT OF PROPOSED RULE

Under the authonty vested in the state of Wsc;onsm department of transportatron
by ss. 15. 04(1)(9) 85.16(1), 86.07(2), 85.025, 85. 05 84, 01(15) 84. 015 84. 03(1)
84. 01(2) 85 02 88 87(3), 20. 395(9)(qx) 236 12(2)(a) and (7) 236 13(1)(e) and (3)
1.11(1), 1. 12(2) 1. 13(3) as created by 1999 W|s Act9 114 31(1) 84. 01(17) 66. 30(2)
and 86. 31(6) Stats., as affected by 1999 W|s Act 9 the department of transportatxon
hereby proposes to amend a rule mterpretmg ss. 1. 13(2) 16. 9651(2) 66. 0295(2)(c) and
86 255 Stats all as created by 1999 Wrs Act9 15. 04(1)(9) 1.11, 1 12 :32.035, 88.87,
703. 11 Stats 84 01(15), 84 015 84 03(1), Stats., and the federal laws and regutattons
thereby expressly endorsed and adopted by the Legxslature including 23 USC 109
134 135 138 and 315, Stats,, relatmg to dlvrsron of land abuttmg a state trunk or
connectmg hlghway. | | |

SECTION 1. Trans 233.01is amended to read:

Trans 233. 01 Purpose Drvadmg or developmg lands or both affects haghways
by generattng traffic, increasing parking requirements, reducing sight distances,
mcreasmg the need for dnveways and other hrghway access pomts and, in general

impairing highway safety and impeding traff ic movements The abmty of state trunk and

connectmg highways to serve as an eff cient part of an integrated mtermodal

transportatron system meetrng interstate, statewide, reg:onal and tooat needs is

jeopardized by failure to oonsider,and accommodate long-range transportation ptans
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during -land divisiOn’ p‘roceSses’. tThls, chapter speclf‘ ies th’e department‘s minimum

standards for the dwrslon of land that abuts a state trunk hrghway or connecting
hlghway, in order to provrde for the safety of entrance upon and departure from those
hig hways a-nd for the preservatron of public interest and mvestment in those hrghways

to help mamtaln speed lrmrts and to provrde for the development and lmglementatlon of

an mtermodal transportatlon system to serve the mobility needs of people and freight

and foster economrc growth and development whrle mlnlmlzrng transportatron related

fuel consumptlon alr pollutlon and adverse effects on the envrronment Preservatlon

of the public rnvestment m an rntegrated transportataon system also assures no person,

on the grounds of race, color or natlonal ongm rs excluded from partrcrpatron in, denied

the benefits, or subjected to dlscrlmlnatton under any transportatlon program or activity.

The authonty to lmpose minimum standards for subdrvrsrons is s. 236. 13(1)(e), Stats.

The authonty to ;mpose mrnrmum standards for land dwrsrons under ss. 236. 34 236.45

and 703.11, Stats., is s. 86.07(2),‘Stats. Th'e authorrty to i rmpose mlmmum standards

for land divisions to consider and accommodate long- range transportation plans is ss.

15.014(1)(g), 85. 16(1) 85.025, 85 05, 84. 01(15) 84 015, 84 03(1), 84. 01(2) 85.02,

88.87(3), 20.305(9)(gx), 1.11(1), 1.12(2), 1.13(3), as created by 1999 Wlsconsm Act 9;

114.31(1), 84.01(17), 66.30(2), and 86.31(6), as affected by 1999 Wisconsin Act 9.

NOTE: The Department is authorized and required by ss. 84.01(15), 84.015,
84.03(1) and 20.395(9)(qx), to plan, select, lay out, add to, decrease, revrse,
construct, reconstruct, improve and maintain highways and related projects, as
required by federal law, Title 23, USC and all acts of Congress amendatory or
‘supplementary thereto, and the federal regulations issued under the federal code;
and to expend funds in accordance with the requirements of acts of Congress
making such funds available. Among these federal laws that the Department is
authorized and required to follow are 23 USC 109 establishing highway design
standards; 23 USC 134, requiring development and compliance with long-range
(minimum of 20 years) metropolitan area transportation plans; and 23 USC 135,
requiring development and compliance with long-range (minimum of 20 years)
statewide transportation plans. Similarly, the Department is authorized and
required by the state statutes cited and other federal law to assure that it does not
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unintentionally exclude or deny persons equal benefits or participation in
transportation programs or activities on the basis of race, color, national origin and
other factors, and to give appropriate consideration to the effects of transportation
facilities on the environment and communities. A "state trunk highway" is a
highway that is part of the State Trunk Highway System. It includes State
numbered routes, federal numbered highways, the Great River Road and the
Interstate System. A listing of state trunk highways with geographic end points is
available in the Department’s "Official State Trunk Highway System and the

Connecting Highways" booklet that is published annually as of December 31. The
County Maps published by the Wisconsin Department of Transportation also show
the breakdown county by county. As of January 1,"1997, there were 11,813 miles of
state trunk highways and 519.97 center-line miles of connecting highways. Out of
about 116 municipalities in which there are connecting highways; 112 are cities and 4
or more are villages. ' S
; A "connecting highway" is not a state trunk highway. Itis a marked route of
the State Trunk Highway System over the streets and highways in municipalities
which the Department has designated as connecting highways. Municipalities are
responsible for their maintenance and traffic control. The Department is generally
responsible for construction and reconstruction of the through lanes of connecting
‘highways, but costs for parking lanes and related municipal facilities and other
desired local improvements are local responsibilities. The Department reimburses
municipalities for the maintenance of connecting highways in accordance with a
lane mile formula. See ss. 84.02 (11), 84.03 (10), 86.32 (1) and (4), and 340.01 (60),
Stats. A listing of connecting highways with geographic end points is also
available in the Department's "Official State Trunk Highway System and the
Connecting Highways" booklet that is published annually as of December 31. As-of

"A "business route" is an alternate highway route marked to guide motorists
to the central or business portion of a city, village or town. The word "BUSINESS"
will appear at the top of the highway numbering maker. A business route branches
off from the regular numbered route, passes through the business portion of a city
and rejoins the regularly numbered route beyond that area. Business routes are not
state trunk highways or connecting highways. The authorizing statute is s.
84.02(6). Stats. This rule does not apply to business routes.

SECTION 2. Trans 233.012 is renumbered Trans 233.012(1).

SECTION 3. ‘Tran’s 233.012(2) is created to read:

Trans 233.012(2) Structures and improvements legally placed in a setback area
under ch. T‘rans“233 pﬁbr to February 1, ’1’999 are explicitly allowed to continue to exist.
Plats that ha've’ recefv~ed‘ préliminary, or final approval prior to Feﬁruary 1, 1999 are not
subject to the standards under this chapter as first :prorrjmlgatEd effective February 1,
1999, Vif“‘crhe‘re is no substantial chénge betv«)een the preliminary and ﬁnalk jplat, but are
subject to ch. Trans 233 as it existed prior to February 1, 1999.

SECTION 4. Trans 233.015(1 m), (2m) and (4)(note) are created to read:
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