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AN ORDER to amend HFS 133.03 (9), 133.06 (4) (d) 1., 133.10 (1) and 133.20 (4); to repeal and
recreate HFS 133.02 (6g), 133.03 (3) (h) Note, (4) (b) and (8) and Note, 133.04 (4) and 133.09 (3);
and to create HFS 133.02 (6m) and (8g) and Note, 133. 03 (4) (d), 133.04 (2) Note and 133.14 (6),
relating to home health licensure.
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LEGISLATIVE COUNCIL RULES CLEARINGHOUSE REPQRT

This rule has been reviewed by the Rules Cleannghouse Based on that review, comments are
reported as noted below: . -

L. STATUTORY AUTHORITY [s.227.15 (2) (a)]

Comment Attached YES NO E

2. FORM, STYLE AND PLACEMENT IN ADMINISTRATIVE CODE [s. 227.15 (2) (9)]

CommentAttached  YES[#]  wNo [

3. CONFLICT WITH OR DUPLICATION OF EXISTING RULES [s. 227.15 (2) (d)]

- Comment Attached YES l] T ; NO p~

4. ADEQUACY OF REFERENCES TO RELATED STATUTES RULES AND FORMS |
[s. 227 15 (2) (e)] ‘

- Comment Attached “YES [: F NO |1~}

5. CLARITY, GRAMMAR, PUNCTUATION AND USE OF PLAIN LANGUAGE [s. 227.15 (2) (]

Comment Attached ves [~] NO

6. POTENTIAL CONFLICTS WITH, AND COMPARABILITY TO, RELATED FEDERAL
REGULATIONS [s. 227.15 (2) (g)]

Comment Amhed , YES l:l B W

7. COMPLIANCE WITH PERMIT ACTION DEADLINE REQUIREMENTS{S. 227.15 (2) (h)]

Comment Attached YES NO |~
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CLEARINGHOUSE RULE 00-151
Comments

INOTE All citations to “Manual” in the comments below are to the
Administrative Rules Procedures Manual, prepared by the Revisor of
‘VStatutes Bureau and the Leglslatlve Councﬂ Staff dated September
1998. ] ;

2. Form, Style and Placement in AdminiStfdtive ‘Codyéiy |

o The materlal in SECTIONS 2 3 and 4 could be combmed mto a smgle SECTION See S.
1.04 (2) (a) 4., Manual.

b. In SECTION 3, to facilitate future insertions of material, it is suggested that sub. (8g)
be relettered (8m), as provided in s. 1.03 (7), Manual.

- c¢. Asincomment a., above, the material in SECTIONS 5 and 6 could be combined into a
single SECTION. i ,

d. In SECTION 8, the‘title “HEARINGS” shbﬁid be inserted after the notation “(8)” on
line 1.

5. Clarity, Grammar, Punctuation and Use of Plain Language

a. In's. HFS 133.02 (8g), the phrase “the net of” on line 1 could be deleted.

b. Ins. HFS 133.02 (8g) Note, the word “Uniform” on line 2 should read “Uniformed.”
Also, there should be commas surroundmg the phrase “as authorlzed under 32 CFR 199 ?
Fmaily, the word “payers” on line 3 should be singular.
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c. Section HFS 133.03 (4) (b) 1. b. refers to s. 50.49 (10), Stats., which governs
granting of provisional licenses to home health agencies which are temporarily unable to
conform to rules of the department. However, sub. (4) (b) 2. refers to the department issuing a
probationary license. Are these two licenses the same‘7 If so, consistent terminology Should be
used. If not, the dlfferences should be clarified. ‘

d. Sectlon HFS 133.03 (4) (d) ref 1S t ome health agency’s financial information

“submitted to the department in the form prescribed by the department.” Where does the

department “prescribe” the form in which that information must be provided? It appears that it
should be in this rule. See also s. 227.14 (3), Stats.

e. In the treatment clause to SECTION 8 the notatlon “(9)” should be “(8)” and the word
should be “are.”

‘6 ”

f. Ins. HFS 133.03 (8) (b), the comma on ;li’ﬂe: 1 should be replaced by the word “and.”

g. Ins. HFS 133.03 (9),' a period should be inserted after the phrase “and sub. (4) (d)”
on line 4. ‘A,lso, the comma following the sword “report” on line 6~$h031@ be delaeted.

h. Sectlon HFS 133.04 “) (a) requlres that, upon determmmg that a home health
agency is in 'violation of a requirement of this chapter the department must promptly serve a
statement of deficiency “to the home health agency.” The current rule specifies that the
statement must be served “on the administrator or another designated person.” Is there a reason
why the more specific language is not mcluded in thlS rule‘7

i. Ins. HFS 133.04 (4) (b) 4., the word “that” should be mserted after the word “venfy”
on line 1. ‘The same insertion should be made after the word “verified” in s. HFS 133 04 (4) (c)
1.

j. Ins. HFS 133.04 (4) () (mtro) the word “rule” on hne 1 shouid be changed to
“chapter.”

k. The Legislative Reference Bureau recently began spelling the word “employe” in its
more conventional form, “employee” in statutory drafting. Therefore, it is suggested that the
department also use the conventional spelling of the word, for example, in s. HFS 133.06 (4) (d)
1. . : g : . : “ .

I. 1Ins. HES 133.09 (3) (a) 1., the abbreviation “subd.” on line 5 should be changed to
“subds.”. , B

m. In s. HFS 133.09 (3) (a) 2. b., is it obvious to the reader what is meant by a
“non- emergent change” in the patient’s condition?

n Ins. HFS 133.09 (3) (b) 3., the language should be rewritten in the active voice to
clarify who is responsible for reviewing and responding to a patient’s appeal of a discharge
decision. Further, more information should be provided regarding the manner in which the
agency “shall hold a review” of an appeal. Is there or should there be a time period within
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which the review must be conducted? Finally, in par. (b) 4., the agency is required to provide
“written documentation of the appeal review.” Does this mean that the agency only has to
mdlcate that areview was conducted or must it also set forth a dec1s1on on the appeal"

o. Ins. HFS 133 09 (3) (c) a patient may file a formal compiamt with the department if
he or she believes the agency has not complied with this chapter. Does the patient first have to
appeal the discharge decision to the agency under sub. (3) (b) 1. before filing a complaint with
the department‘7 V o

- p- The language in s. HFS 133 14 (6) is awkward and could be n:nproved as follows:

A home health agency may purchase nursmg serv1ces on an hourly
or per visit basis, in accordance with the requirements in s. HFS
133.19. Persons providing nursing services under contract shall
meet the requirements in s. HFS 133.06 (4) (a) and be assigned
oniy to duties for which they are licensed and trained

Also, in addition to meetmg the orientation reqmrements ins. HFS 133.06 (4) (a), should
persons providing contract nursing services also be required to meet the health Tequirements in s.
HFS 133.06 (4) (d) or any other requirements in sub. (4)? :



PROPOSED ORDER OF THE
, DEPARTMENT OF HEALTH AND FAMILY SERVICES '
AMENDING, REPEALING AND RECREATING AND CREATING RULES

To amend HFS 133.03 (9), 133.06 (4) (d) 1., 133.10 (1) and 133.20 (4); to repeal and
recreate HFS 133.02 (6g), 133.03 (3) (h) (Note), 13368 (4) (b), 133:03 (8) and (Note), 133.04 (4)  x
and 133.09 (3); and to create HFS 133.02 (6m), 133:82 (89); 133:02 (8g) (Note), 133.03 (4) (d), X«
133.04 (2)Note)and 133.14 (6), relating to home health licensure. ‘
} fj,{/}vi,z.,q )
Analysis Prepared by the Department of Health and Family Services

The Department's rules for licensing home health agencies are found in ch. HFS 133 of the
Wisconsin Administrative Code. The rules were originally issued in June 1984 and were
substantially revised in November 1985. Through this rulemaking order, the Department is making
changes in the rules to increase funding for this program, incorporate into administrative rules
policies currently used by the Department and to define discharge procedures and associated
patient rights. G : R e

Specifically, the home khealth ageﬁcy iicensing rules ére being‘ revised to:
1. Change the basis for ;jrogrammnding from “annual net ;in/cfome” to “patient fee revenue”
pursuant to the authority in 1999 Wisconsin Act 9 amending s. 50.49 (2) (b), Stats.

2. Incorporate existing Department policy expressed in bureau of quality assurance memos
and variances into chapter HFS 133 of the Wisconsin Administrative Code. The memos are BQC-
94-046, BQC-94-071 and DSL-BQA-99-028. ‘

- 3. Specify both the home health agency’s role and consumers’ rights related to discharge
from the agency'’s care. ; :

4. Add a license requirement for home health agéncies to serve at least 3 skilled care
patients in order to be eligible for initial Medicare certification.

Pursuant to authority vested in the Department of Health and Family Services by ss. 50.49
(2), Stats., the Department of Health and Family Services hereby amends, repeals and recreates
and creates rules interpreting s. 50.49, Stats., as follows:
SECTION 1. HFS 133.02 (6g) is repealed and recreated to read:

HFS 133.02 (6g) “Medical assistance” has the meaning given in s. HFS 101.03 (95).

SECTION 2. HFS 133.02 (6m) is created to read: P
WZ\( 1 HFS 133.02 (6m) “Medicare” has the meaning given is s. HFS 101.03 (98). : TR \~/
4‘ i{; ~ SECTION 3. HFS 133.02 (agj\is created to read: v Lo s(h s
L S (8g) “Patient fee revenue” means the net of gross patient revenue less the following -~ (e
deductions: - ‘

1. Contractual adjustments from medical assistance, medicare, other federal payment
sources, and third party payers.



2. Bad debts thatk Cannot' be kool“lected from private pey clients.
3. Charitable contributions. |

SECTION 4. HFS 133 02 (Bg) (Note) IS created to read:

HFS 133 02 (8g) Note Examples of other federal payment sources are the Cxwhan Health
and Medical Program of the Umform Services (CHAMPUS) as authorized under 32 CFR 199 and X
benefits provrded through the Veteran s Administration. An example of a third party payer;sﬁis a X<
commercial insurer, including a health maintenance organization. P

 SECTION 5. HFS 133.03 (3) (h) (Note) is repea!ed and recreated to read:

HFS 133 03 (3) (h) Note To obtam a copy of the hcense apphcatlon form send your
request to the Bureau of Quality Assurance, P.O. Box 2969, Madison, Wisconsin 53701-2969. The
completed application form should be sent to the same office. s i

SECTION 6. HFS 133.03 (4) (b) is repeaied and recreated to read:

5 HFS 133. 03 (4) (b) 1. Wrthm 90 days after recervmg a compiete apphcatron the departmeni
shall either approve the apphcatlon and rssue a hcense or deny the -appl 1catron uniess erther of the
followmg applies: : ,

a. The department has not yet completed its mvestrgation or " i

b. The agency, under s. 50.49 (10) Stats., is temporarliy unabie to conform to al! the rules
. Tl . reva /1 / (rfi 2‘;{-«'
in this chapter. S /u 550 iy f[ Rl 5. / ’
2. If either of the c;rcumstar}ces m subd 1. a. or b. applies, the department may within the
90- day period issue a probationary license for a term of 90 days, and may renew that license for
additional 90-day terms for up to one year from the orlgmai apphcatlon date pendlng compietion of
the department’s mvestrgatlon

3. During the probationary period specrf’ ed in subd. 2 the home heaith agency shaﬂ
actively serve at least 10 patients requiring skilled nursing care or other therapeutic services in
Wisconsin. At least seven of the 10 patients shall be actively receiving skilled services when the
home health agency submits a written request for an on-site licensure survey At ieast 3 patlents
shall be receiving skilled services at the time of the on-site !lcensure survey.

SECTiON 7-HFS 133 03 (4) (d) is created to read:

HFS 133 03 (4) (d) Once the home health agency is issued an initial regular license, the -
department may not charge the home health agency an additional hcensmg fee until the annual,
continuing license fee is due. The fee shall be 0.25% of patient fee revenue of the home health
agency based on the agency’s financial information submitted to the department in the form
prescribed by the department with a maximum fee of $2,500 and a minimum fee of $500.

s fre
SECTION 8. HFS 133.03 /09) and Note is repeaied and recreated to read

&’}\
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HFS 133.03 (8)(a) An applicant or home health agency adversely affected by any decision -+
or action of the department may appeal that decision or action in accordance with the hearing -
rights and procedures set out in ch. 227, Stats. Y,
oy hd

(b) A request for a hearing shall be in writingzshall be filed with the department of ; € 5
administration’s division of hearing and appeals within 10 days after the date of the notice in sub.

(7). A hearing request shall be considered filed on the date of actual receipt by the division of ~
A request filed by ? T
I bk\

A

hearings and appeals, or the date of the postmark__whichever is earlieny ,
facsimile is complete upon transmission.  If the request is filed by facsimile transmission and such
transmission is completed between 5 p.m. and m,i‘dhi,ght,' one day shall be added to the prescribed

period.

Note: The mailing address of the division of hearing and appeals is P.O. Box 7875,
Madison, WI 53707. The hearing request may be delivered in person to that office at 5005
_University Avenue, Room 201, Madison, WI. ‘ o :

SECTION 9. HFS 133.03 (9) is amended to read:

HFS 133.03 (9) REPORTING. Every 12 months, on a schedule determined by the

_ department, a licensed home health agency shall submit to the department an annual report in the

form and containing the information that the department requires, including payment of the fee

required under s..50-435-(2)}a) 50.49 (2) (b), Stats., and sub. (4) (d).If a complete annual report is <8
not timely filed, the department shall issue a warning to the licensee. If a licensed home health

agency that has not filed a timely reportfails to submit a complete report to the department within X
60 days after the date established underthe schedule determined by the department, the
department may revoke the license.

SECTION 10. HFS 133.04 (2) Note is created to read:

" HFS 133.04 (2) Note: A complaint may be filed by writing the Health Services Section,
Bureau of Quality Assurance, Division of Supportive Living, P.O. Box 2969, Madison, Wl 53701-
2969 or by calling the Wisconsin Home Health Hotline toll free at 1-800-642-6552. £

SECTION 11. HFS 133.04 (4)is repealed and created to read:

. HFS 133.04 (4) ENFORCEMENT (a) Statement of deficiency. Upon determining that a
home health agency is in violation of any requirement of this chapter, the department shall
s ‘promptly serve a statement of deficiency to the home health agency. The statement of deficiency
' shall specify the rule violated and state the facts that constitute the violation. '

(b) Plan of correction. 1. When the department issues a statement of deficiency, the
licensee shall submit a plan of correction within 10 working days of receipt of the statement of
deficiency to the department for approval. The department may require that a plan of correction be
submitted for approval within a specified time that is less than 10 working days after the date of the
statement of deficiency for violations the department determines may be harmful to the health,

safety, welfare or rights of patients.

2. The department may require modification in the proposed plan of correction until it
approves the plan of correction. ' PIMRET R SRR

3. The department may require a licensee to implement and comply with a plan of
correction that is developed by the department.
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- ,;z
4. The department shall verify the home health agency has compieted the plan of correction

submitted or imposed in par. (b). 7
= Aﬂ?ﬂﬁﬁ :

(c) Penalties. If a home health agency is in violation of any requirement of this rule, the
department may impose any of the following penalties: 4
(4

1. Suspend admxssxons of new patients until the department has verified the home health
agency has completed the plan of correction under par. (b). N

2. Place conditions on the license. s v B
3. Revoke the license as specified under s. HFS 133.03 (7).
SECTION 12. HFS 133.06 (4) (d) 1. is amended to read: o
HFS 133.06 (4) (d) 1. Physical health of new employes. Every employe having direct

patient contact shall be certified in writing by a physician, eFphysician's assistant or registered
nurse as having been screened for tuberculosis infection and found free from clinically apparent

communicable disease-within-80-days-before-beginning-work._The emplove’s certification shall

occur no more than 90 days prior to the employe having direct patient contact. -

SECTION 13. HFS 133.09 (3) is repealed and recreated to read:

HFS 133.09 (3) DlSCHARGE OF PATIENTS. (a) Notice of dlscharge 1. A home health
agency may not discharge a patient for any reason until the agency has discussed the discharge
with the patient or the patient’s legal representative and the patient’s attending physician and has
provided written notice to the patient or the patlent S legal representatxve in the timelines specnf ied

in subd. 2. and 3.
5
2. The home health agency shall provide the written notice required under subd. 1 to the
pattent or the patient’s Iegai representative at least 10 workmg days in advance of dlscharge when

the reason for discharge is any of the following:

a. Payment has not been made for the patient’s care, following reasonable opportunity to
pay any unpaid billings. , a

'b. The home heaith agency is not able to provide the care required by the patient due toa
non-emergent change in the patient’s condition.

! 3. The home health agenoy shall provide the written notice under subd. 1. to the patient or
the patient's legal representatwe at the time of dlscharge when the reason for d:scharge is any of

the following:
 a. The safety of staff is Cempromised, as documented by the home hea!tﬁ; agency.
b. The attending physician orders the discharge for emergent medical reasons.
c. The patient no longer needs home health care. |

4. The home health agency shall insert a copy of the written dlscharge notice in the
patient’s medical record.

X

X

y
E



5. The home health agency shall include in every written discharge notice to a patient or the
patient’s legal representative all of the following: o

a. The reason for discharge.

. b.A noticie of the patient’s right to appeal the discharge decision under par. (b) and
information about how to exercise that right. - b A '

c. A notice of the patient’s right to file a complaint with the department and the department's
toll-free home health hotline telephone number and the address and telephone number of the
department’s bureau of quality assurance. '

Note: A coinplaint may be filed by writing the Health Services Section, Bureau of Quality
Assurance, Division of Supportive Living, P.O. Box 2969, Madison, WI 53701-2969 or by calling
the Wisconsin Home Health Hotline toll free at 1-800-642-6552. ’

, (b)Appeal ofa dlscharge decision. 1. A patient may appeal a discharge decision to the
home health agency within 10 working days of receipt of the discharge notice.
2. The home health agency shall have a written procedure that describes how the home
health agency will respond to an appeal under subd. 1. g Tl s T %
o RS ARG ; ) i &g ," j ‘{, 0{ -
3. The home health agency shall hold a review of an appeal by agency staff and at least -« </
one independent reviewer. ‘ S : e ,

4, The home health agency shall provide written documentation of the appeal review to the
patient or the patient’s legal representative and the patient’s physician and retain a copy of the
documentation on file at the home health agency. ! S
~(c) Filing a complaint. The patient or the patient’s legal representative may file a formal “
complaint with the department as specified under s. HFS 133.04 (2) and par. (a) 5. c., if the patient

or the patient’s legal representative believes the home health agency has not complied with this /¢

chapter.

Note: A complaint may be filed by writing the Health Services Section, Bureau of Quality
Assurance, Division of Supportive Living, P.O. Box 2969, Madison, WI 53701-2969 or by calling

the Wisconsin Home Health Hotline toll free at 1-800-642-6552.

, __(d) Discharge summary. When a patient is discharged from a home health agency, the
home health agency shall complete a written discharge summary within 30 calendar days following
discharge. The discharge summary shall include a description of the care provided and the reason
for discharge. The home health agency shall place a copy of the discharge summary in the former
patient's medical record and provide the attending physician with a copy. If requested, a former
patient or the patient’s legal representative shall be provided with a copy of the discharge
summary.

SECTION 14. HFS 133.10 (1) is amended to read:

HFS 133.10 (1) REQUIRED SERVICES. The home health agency shall directly provide or
arrange for at least part-time or intermittent nursing services and provide or arrange for home
health aide services. 8



SECTION 15. HFS 133.14 (6) is created to read:

HFS 133.14 (6) CONTRACTED NURSING SERVICES. A home health agency may
purchase nursing services on an hourly or per visit basis. Contracted nursing staff shall be all of _
the following: st

(a) Arranged for under the contract requirements specified in s. HFS 133.19.

(b) Required to meet all requirements specified under s. HFS 133.06 (4) (a).

(c) Assigned only to duties for which they are licensed and trained.

SECTION 16. HFS 133.20 (4) is amended to read:
HFS 133.20 (4) PHYSICIAN'S ORDERS. Drugs and treatment shall be administered by the

agency staff only as ordered by the attending physician. The nurse or therapist shall immediately
record and sign oral orders and obtain the physician's countersignature within 48 20 calendar days.

The rules contained in this order shall take effect on the first day of the month following
publication in the Wisconsin Administrative Register, as provided in s. 227.22 (2), Stats.

Wisconsin Department of Health and
Family Services

Dated: , By:

Joseph Leean
Secretary

SEAL:






