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State of Wisconsin
Department of Natural Resources

NOTICE TO PRESIDING OFFICERS

OF PROPOSED RULEMAKING

Pursuant to s. 227.19, Stats., notice is hereby given that final draft rules are being submitted to the

presiding officer of each house of the legislature. The rules being submitted are:

Natural Resources Board Order No. S WwW-13-95

Legislative Council Rules Clearinghouse Number 45-04 |
Subject of Rules _ Y lovvmetallee /m,wwng octe)

Date of Transmittal to Presiding Officers JL/IO/LU-&ULL} 4, 2000
0

Send a copy of any correspondence or notices pertaining to this rule to:
Carol Turner, Rules Coordinator
DNR Bureau of Legal Services
LC/5; 101 South Webster

266-1959




REPORT TO LEGISLATURE

NR 135, Wis. Adm. Code
Nonmetallic mining sites

Board Order No. SW-18-95
Clearinghouse Rule No. 95-041

Statement of Need

Chapter NR 135 is the proposed nonmetallic mining reclamation code required under ch. 295, Stats,
Nonmetallic mining is a widespread activity in Wisconsin. The variety of geologic environments
provides for a diverse industry. An estimated 2,000 mines provide aggregate for construction, sand
and gravel for road building and maintenance, and dolomite for agricultural lime. A smaller number
of quarries provide dimension stone for monuments, volcanic andesite for shingles, peat for
horticulture and landscaping, industrial sand for export out-of-state for the oil industry and a
considerable variety of materials for other uses. :

The law requires the Department to implement the nonmetallic mining reclamation program. The
overall goal of ch. NR 135 is to provide uniform statewide regulation of nonmetallic mining
reclamation. It does this by establishing uniform statewide reclamation standards and setting up a
locally administered reclamation permit program. The DNR will provide a model ordinance for
use/adoption by counties and interested municipal governments. All counties are required to adopt
an ordinance that establishes a reclamation program that is capable of ensuring compliance with the
uniform state reclamation standards contained in the rule. Also, cities, towns and villages may
choose to adopt the ordinance and administer a program within their jurisdiction. County and
municipal reclamation programs are established through the enactment of an ordinance that
implements the statewide reclamation standards.

During the first three years of the program, an “automatic permit” is available to existing mines.
This option is not valid for new mines or after the first 3 years of the program. In order to receive
an “automatic permit” an operator will complete a brief application form, pay the annual fees,
arrange to provide a reclamation plan (if none exists) and provide financial assurance. Local borrow
pits are exempt from the reclamation plan, public informational hearings and separate financial
responsibility if the mine is under contract with a municipality.

The proposed rule will take effect on Dec’%mber 1, 2000,

Modifications as a Result of Public Hearings

There was substantial concern raised at the first set of public hearings relating to areas where there
was limited rule drafting flexibility due to statutory requirements. Legislation was proposed that
would amend the authorizing statutes to address the areas of concern. These areas included
reclamation standards, increased flexibility for county and local ordinances, permitting and public
hearing, regulation of mining operations and registration.

After these statutory changes were made, the Wis. Transportation Builders Association wanted
local borrow pits to be exempt from NR 135. A compromise was reached, but it also required a
slight statutory change. That change has been made and now borrow pits will continue to be
regulated under NR 135, but they are not required to prepare a reclamation plan or provide financial

assurance.




Appearances at the Public Hearings and Their Position

See attached sheets

Response to Legislative Council Rules

The rule has been substantially redrafted. To the extent that the comments were still applicable,
the recommendations have been adopted into the proposed rule.

Final Regulatory Flexibility Analysis

The new law and this rule do impose compliance and reporting requirements upon small business.
All operators of existing nonmetallic mines will need to prepare a permit application, pay fees based
on the currently mined acreage, perform minimal additional recordkeeping and need to obtain either
a surety bond or some other method of financial assurance to guarantee performance of the
reclamation activities detailed in their reclamation plan. The reclamation standards are not
prescriptive and it is anticipated that the reclamation plan for small noncomplex mines can be
simpler than the reclamation plan for larger mines. Fees are variable depending upon the size of the
mine. The department designed both the compliance and reporting requirements in ch. NR 135 to
accomplish the minimum required by law with the least burden on operators. Additional detail on
the effects of this rule on small business is attached. '




NR 135
HEARING APPEARANCES
1995 HEARINGS

April 20, 1995 - Fond du Lac

In support:

Representative Jim Baumgart, 1337-A Carl Avenue, Sheboygan, W| 563081

Mrs. Duane Boelk, Ledge Preservation Organization, P.O. Box 458, Oakfield, WI 53065-0458
Nanette Bulebosh, Algonquin Shores Group, Sierra Club, P.O. Box 112, Plymouth, Wi 63073
Hans W. Kuhn, W6126 Kuhn Road, Elkhart Lake, Wl 53020 ,

Herb Clark, Supervisor, Town of Algoma, 15 N. Oakwood Road, Oshkosh, WI 54904

Daniel Freund, N9039 Mengel Hill Road, Fond du Lac, Wi

Alice Newton, FOCUS, N4451 Highway 175, Fond du Lac, WI

Nelda McClain, FOCUS, N2653 Millpond Road, Brownsville, Wl 563006

Martin T. Lehman, Badger Mining Corporation, 9651 Wildflower Lane, Berlin, WI 54923
Tim Hendricks, 566 Newport Avenue, Fond du Lac, Wi

Patricia C-Muckerheide, 161 Sheboygan Street, Fond du Lac, WI 54935

Rev. Peter C. Drenzek, 93 Marquette Street, Fond du Lac, WI 54935

Rev. Thad Rutter, Jr., FOCUS, P.O. Box 248, Oakfield, WI 53065

Mark Lindquist, N5111 Skunk Ridge Lane, Ripon, Wi

Janelle Merry, Oconto County, 301 Washington Street, Oconto, Wl 54153

Edmund A. Kwaterski, 82 South Reserve Avenue, Fond du Lac, WI 54935

Garnet A. Kwaterski, 82 South Reserve Avenue, Fond du Lac, WI 54935

A. Michael Gannon, Fond du Lac County Board, N5995 Nelson Road, Fond du Lac, Wl 54937
Julie M. Schmidt, 203 N. Military, Fond du Lac, WI 54935

Tara Rowe, W4599 Hwy. H, Fond du Lac, Wl 54935

Eugene J. Newton, N4451 Hwy. 175 South, Fond du Lac, WI 54937

Sister Lucille Coughlin, 13105 Watertown Plank Road, EIm Grove, WI 53122

Virginia Williams, Route 1, Box 282, Oakfield, WI 53065

In opposition:

Kevin Werner, Crystal Lake Crushed Stone, 3175 Limerick Lane, Sheboygan, WI 53083

Dale Dawson, Lannon Stone Products, Bgx 314, Lannon, WI 53046

Jim Dawson, Lannon Stone Products, Box 314, Lannon, WI 53046

Michael G. Erickson, P.O. Box 74, Elroy, WI

Loren Gaastra, Route 1, Box 206, Markesan, Wl 53946

Dennis Hartmann, Hartmann Sand & Gravel, Inc., N6651 Pioneer Drive, Fredonia, WI 53021
Don Bertram, W3525 Hwy Q, Fond du Lac, WI 54935

Harvey Thill, 919 N. Stanford Street, Port Washington, WI

Allen Leverenz, Supervisor, Town of Charlestown, W420 Danes Road, New Holstein, Wi 563061
Michael W. Exferd, Oconto Co. Highway Dept., P.O. Box 138, Oconto, W! 54153

Chris Larson, Wissota Sand & Gravel Co., 403 S. Farwell St., P.O. Box 1268, Eau Claire, Wl 54702

Carlton Wieckert, 3033 W. Spencer Street, Appleton, Wl 54914

As interest may appear:

LeRoy Ciriacks, 39093 Lakeland Road, Saukville, WI 53080
Wilmer Geiser, Chairman, Town of Charlestown, N3774 Weeks Road, Chilton, WI 53014




Gordon E. Matz, 7812 South 51 Street, Franklin, Wl 53132

Kurt McAuly, 229 East Cotton Street, Fond du Lac, WI 54935

Renee Reinke, Chairperson, Vulcan Quarry & Knapp St. Landfill Committee, 922 Concordia Avenue,
Oshkosh, Wl 54301

James Costell, Chairman, Fond du Lac Co. Nonmetallic Mining Study Committee,
W3650 Ledge Road, Molone, Wi 53049

Ernst Clarenbach, Fond du Lac Co. Code Enforcement Office, 31 Barrington Court, Fond du Lac, WI

J. J. Welhouse, Bonduel Sand & Gravel Co., Box 3609, Green Bay, Wl 54309

Elsie Kottke, 114210 Hickory Road, Fond du Lac, WI

James O. Smith, Mayville Limestone, Inc., P.O. Box 25, Mayville, WI 53050

Steve Reinfeldt, Rusk E & |, 4738 N. 40™ Street, Sheboygan, WI

John Anoya, 1150 Bellevue Street, Green Bay, WI 54302

Alex J. Koffman, W2863 Middle Road, Campbellsport, WI 53010-1606

Alan Brooker, Scott Construction, Inc., P.O. Box 340, Lake Delton, WI 53940

Henry O. Ellison, Wis. Earth Movers Association, 679 Laverne Drive, Green Bay, Wl 54311

Chad M. Koenigs, Western Lime & Cement Company, P.O. Box 57, West Bend, WI 54935

Peter Schwartz, MCC, Inc., P.O. Box 1411, Fond du Lac, Wi 54935

Rick Corser, Eden Stone Co., 726 Margeo Drive, Neenah, Wl 54956

Florian Erspamer, Fond du Lac Co. Code Enforcement Office, 160 S. Macy Street, Fond du Lac, WI

Florian Zalewski, Fond du Lac Co. Highway Commission, 301 Dixie Street [no city given]

Harold A. Schmitz, Town of Fond du Lac Planning Dept., W6887 Hwy. 23 N, Fond du Lac, WI .

April 26, 1995 - Wausau

In support:

Representative Jim Baumgart, 1337-A Carl Avenue, Sheboygan, WI 53081
Steven Osterman, Oneida Co. Planning & Zoning, P.O. Box 400, Rhinelander, WI
James Burgener, Wis. Co. Code Administrators, Marathon Co. Zoning Dept., Courthouse, Forest

St., Wausau, Wil 54403
Martin T. Lehman, Badger Mining Corp., P.O. Box 328, Berlin, WI 54923

In opposition:

Christopher Larson, Wissota Sand & Gravel Co., 403 S. Farwell St., Box 1268, Eau Claire, WI
David L. Rosenfeldt, Courthouse, 811 Harding Street, Waupaca, WI 54981

Dennis Ovyn, W111568 CTH A&T, Witheg, WI 54498

Ed Richter, Richter Ready Mix, Box 249, Eagle River, Wl 54521

Vince Bricko, Lake Wausau Granite Co., P.O. Box 397, Wausau, Wl 54402-0397

James W. Miller, Bencarrie Corp., 2440 Plover Springs Road, Plover, Wl 54467

George Lepke, W10640 Cty. Road W, Phillips, Wl 54555

R. Neal Melvin, Shamrock Trucking, N8708 Snowshoe Drive, Phillips, WI 54555

Dexter Musson, Musson Bros., Inc., P.O. Box 638, Rhinelander, Wi 54501

Donald R. Moyle, Tomahawk Sand & Gravel, P.O. Box 350, Tomahawk, Wl 54487

Larry Slobodnik, N147 Shadynook, Withee, WI 54498

Dan Szpara, N136 Shadynook Lane, Withee, WI 54498

Erdman Sand & Gravel, 9609 Highland Drive, Wausau, Wl 54401

Joel Ovyn, N394 Shadynook Lane, Withee, WI 54498 ,

Mark Sherfinsk, Lincoln Co. Highway Dept., 100 Cooper Street, Merrill, Wl 54452
Michael Kuchenbecker, Clark Co. Highway Dept., 300 Clay Street, Neillsville, Wi 54456
Randy J. Anderson, Clark Co. Highway Dept., 301 N. Gwinn Sstreet, Loyal, WI 54446
Duane M. Winger, Winger Concrete Products, Inc., 6857 Hwy. 51, Hazelhurst, WI 54531



Clarence Hintz, Portage Co. Board of Supervisors, 2253 S. Highway P, Stevens Point, W| 54481
Jim Mitchell, Shawano Co. Highway Dept., 3035 East Richmond Street, Shawano, WI 54166
Ken Bowman, P.O. Box 39, Mountain, WI 54149

As interest may appear:

Arly N. Stencil, R 5442 Highway H, Edgar, WI
Tom Halquist, Halquist Stone Co., Inc., N562 W23564 Lisbon Road, Sussex, Wi 53089

Steven K. Sletner, American Materials Corporation, P.O. Box 388, Eau Claire, Wl 54702
Glenn Speich, Marathon Co. Highway Dept., 1420 West Street, Wausau, WI 54401
Elaine Kraut, Genesee Aggregate Corp., 1505 Golden Lake Road, Oconomowoc, WI 53066
Jeff Hanz, Hanz Contractors, inc., P.O. Box 1465, Wausau, W! 54402-1465
Rebecca J. Frisch, Director, Langlade Co. Land Records & Regulations, Courthouse, 800 Clermont,
Antigo, Wl 54409
Larry Kloth, Central Sand & Gravel, Inc., P.O. Box 7, Medford, W! 54451
Donald Tascher, Fischer Truck, 590 Leroy, Fenwood, W1
Steven L. Martzke, Shawano Co. Highway Dept., 707 Oak Street, Shawano, Wl 54166
Richard Shefchik, Roehl Granite, Inc., 2200 Hwy. 107, Mosinee, Wi 54455
Jim Haessly, 3161 Port Road, Wisconsin Rapids, Wi 54495
Susan Cleveland, 110 N. 6™ Avenue, Wausau, WI 54401
Mary Jo Ulmen, Scott Construction, Inc., 2575 Hillside Heights Drive, Green Bay, WI 54311
. Alan C. Brooker, Scott Construction, Inc., P.O. Box 340, Lake Delton, WI 53940
Jim Peters, ISP Minerals, Inc., P.O. Box 248, Pembine, WI
Jay Shambeau, Clark Co. Planning & Zoning, 517 Court Street, Room 107, Neillsville, Wl 564456
Raymond A. Bowman, Island City Dray Inc., E13486 Hwy. 70 West, Minocqua, WI 54548
David H. Degroot, ISP Minerals, Inc., Kremlin Road, Pembine, Wi
Randy Palmer, Duffek Sand & Gravel, P.O. Box 190, Antigo, WI 54409
Randy Koeppel, N1928 Fairview Road, Antigo, WI

April 28, 1995 - La Crosse

In support:

Richard A. DeVriend, 731 Oxford Avenue, Room 1510, Eau Claire, WI 54703

In opposition:

Don Franke, La Crosse Co. Dept. of Land Conservation, 400 N. 4t St., La Crosse, WI 54601
Jeff Bluske, La Crosse Co. Zoning, 400 4™ Street North, La Crosse, WI| 54601

Gene Moseley, Monroe County, Route 1, Warrens, W| 564666

Christopher Larson, Wissota Sand & Gravel Co., P.O. Box 1268, Eau Claire, Wl 54702-1268
Steve Sletner, American Materials Corp., P.O, Box 388, Eau Claire, Wl 54702 :
Darwin Bradley, Wilber Lime Products, Inc., Route 2, Box 204, Arcadia, WI 54612

Michael G. Erickson, P.O. Box 74, Elroy, WI 563929

Charles R. Handy, 122 4™ Avenue North, Onalaska, Wi 54650

John P. Rybarczyk, Crawford Co. Zoning Office, 111 West Dunn Street, Prairie du Chien, Wi
Tara Koudelka, Mathy Construction, 920 10" Avenue North, Onalaska, Wi 54650

Harold Wilber, Wilber Lime Products, Inc., Route 2, Box 204, Arcadia, Wl 54612

James R. Scholmeier, Buffalo Co. Zoning Committee, 357 North Street, Fountain City, Wl 54629

As interest may appear:




Ron Garrison, Mathy Construction Co., 920 10" Avenue North, Onalaska, Wi

Donald Johnsrude, Crawford Co. LCC, Route 2, Box 2388, Soldiers Grove, Wi

C. C. Hendrickson, Lannon Stone Products, 18767 Good Hope Road, Lannon, Wi

Russell Hagen, Crawford Co. Land Conservation Dept., 111 W. Dunn, Prairie du Chien, Wi
Anthony Tomashek, Monarch Paving Co., P.O. Box 346, Turtle Lake, WI W54889

Bill Sprout, Vulcan Materials Company, N52 W23096 Lisbon Road, Sussex, WI 563089
Gene & Connie Brueggeman, Route 3, Box 299, Sparta, Wl 564656

May 2, 1995 - Madison

In support:

Representative Jim Baumgart, State Capitol, Madison, WI

Ed Reisman, Wis. Road Builders Association, 36115 Golfview Road, Oconomowoc, Wi

Larry F. Boyer, Graef, Anhalt Schloemer & Assoc., Inc., 11540 Theo Trecker Way, West Allis, Wi
Caryl Terrell, Sierra Club - John Muir Chapter, 222 S. Hamilton St., #1, Madison, WI 563703

In opposition:

Dennis Hartmann, Hartmann Sand & Gravel, Inc., N6651 Pioneer Drive, Fredonia, Wi 563021
Richard C. Bakken, 4315 Pleasant View Road, P.O. Box 620071, Middleton, WI 563562-0071
Mark Madson, 8609 E. Little Lane, Clinton, Wl 635625

Michael G. Erickson, Box 74, Elroy, WI 63929

Bill Hausz, Hausz Bros. Inc., P.O. Box 104, Fort Atkinson, Wi 53538

Mark G. Melin, 8608 Rye Drive, Clinton, WI 53525

Richard B. Ivey, Ivey Construction, Inc., Route 3, Box 34, Mineral Point, W1 563565

J. A. (Jack) Dunn, Dunn Trucking & Limestone, 6404 S. Dunn Road, Clinton, Wi 53525

J. A. (James) Dunn, Dunn Trucking & Limestone Co., 6404 S. Dunn Road, Clinton, W1 563525

As interest may appear:

Dale Dawson, Lannon Stone Products, Inc., Box 314, Lannon, WI 563046

James W. Schmitt, Edward Kraemer & Sons, Inc., 1 Plainview Road, Plain, Wl 53577

Bill Sprout, Vulcan Materials Company, 104 Canterbury Court, Waunakee, Wl 63597

Paul Gempler, Dane Co. Regional Planning Commission, 417 S. Hamilton St., Room 403, Madison,
WI 563703

Cliff Hendrickson, N65 W22201 St. Jamegs Parkway, Sussex, WI 53089

Franklin A. Raemisch, F. H. Raemisch & Sons, 800 CEM Parkway, Waunakee, Wl 53597

May 3, 1995 - Waukesha

In support:

Representative Jim Baumgart, 1337-A Carl Avenue, Sheboygan, Wl 563081

Ed Reisman, Payne & Dolan, Inc., 336115 Golfview Road, Oconomowoc, W1 53066

Mary Thomas, 12120 W. Woodcrest Circle, Franklin, WI 53132

Robert Lane, Sierra Club-John Muir Chapter, 6640 N. Range Line Road, Glendale, W1 53209

Arnold L. Clement, Racine County, 14200 Washington Avenue, Sturtevant, Wi 53177

Edward D. Trescell, Tens Company, 6200 W. Center Street, Milwaukee, Wl 53210

Jay Klemundt, Fond du Lac Area Congregations United and Strong (FOCUS), 422 Bluff Avenue,
Sheboygan, WI 53081

Pete Duffek, J. W. Peters & Sons, P.O. Box 160 [no city given]



Robert Riesner, W227 M240 Richmond Court, Waukesha, Wi 53186
Lynne Broydrich, 312 Ridge Drive, Saukville, Wi

In opposition:

Bob Johnson, 20685 W. National Avenue, New Berlin, Wl 63146

Mark Madson, Little Limestone Company, 8609 East Little Lane, Clinton, Wi 53525

Donald Bloecher, Jr., Timber Ct. Fish Hatchery, 1438 W. Washington, West Bend, W| 53095
Dale Dawson, Lannon Stone Products, Box 314, Lannon, WI 53046

Christopher Larson, Wissota Sand & Gravel Company, P.O. Box 1268, Eau Claire, Wl 564702
James Smith, Mayville Limestone, Inc., Box 25, Mayville, Wi 53050

T. Michael Schober, Lannon Stone Products, P.O. Box 65, New Berlin, Wl 53151

Woody Deischel, Navistar international Corp., 1401 Perkins Avenue, Waukesha, WI

Bob Tweeden, North Lake Sand & Gravel, Box 305, North Lake, WI 53064

Tom Owens, P.O. Box 308, Sussex, WI

Phillip H. Domask, Alby Materials, Inc., 32409 High Drive, Burlington, WI 563105

Mary Maes, Genesee Aggregate, 2055 South 108" Street, Milwaukee, Wl 53227

Richard D. Gumieny, 20640 West Kohler Court, New Berlin, WI 563146

Catherine Kohler Gumieny, 20640 W. Kohler Court, New Berlin, WI 563146

As interest may appear:

Bruce Gilbert, Cedar Lake Sand & Gravel Co., 56189 Aurora Road, Hartford, W| 63027

Gordon E. Matz, 7812 S. 51 Street, Franklin, Wl 563132

Donald Mikulic, 116 W. McHenry Street, Urbana, IL 61801

Tom Amon, B. R. Amon & Sons, Inc., W2950 Hwy. 11, Elkhorn, Wi

Steven Narveson, Ozaukee Co. Environmental Health Dept., P.O. Box 994, Port Washington, Wi
Roger L. Gagliano, Vulcan Materials, 12100 Cardinal Court, Hales Corners, Wi 53130

Elwood Johnston, N88 W24780 North Lisbon Road, Sussex, Wl 563089

Tom Halquist, Halquist Stone Company, N62 W23564 Lisbon Road, Sussex, WI 563089

Gary Graham, W67 N857 Washington Avenue, Cedarburg, WI 563012

Dennis Mordja, Jr., A. W. Oakes & Son, Inc., 5716 Glenwood Drive, Racine, Wi 53406

Craig E. Johnson, 10402 400" Avenue, Genoa City, Wl 63128

Bruce Kaniewski, Franklin Planning & Zoning Administrator, 9229 W. Loomls Road, Franklin, WI
Don Shore, 8046 South 60", Franklin, WI 53132




1998 HEARINGS

May 13, 1998 - Madison

In support:

Representative James Baumgart, 1337-A Carl Avenue, Sheboygan, WI
Bruce A. Brown, WGNHS, 3817 Mineral Point Road, Madison, Wl 53705

In opposition - none

As interest may appear:

R. B. Willder, Wisconsin Transportation Builders Association, 1 South Pinckney Street, Suite 818

Madison, WI 53703
Eric E. Thom, Superior Environmental Corp., 1409 Ellis Street, Waukesha, WI 54186

Patrick R. Lyons, Janesville Sand & Gravel Co., P.O. Box 427, Janesville, Wl 563547

Pat Osborne, Aggregate Producers of Wisconsin, 44 E. Mifflin Street, Madison, W| 563703
James R. Thorpe, Janesville Sand & Gravel Co., P.O. Box 8100, Janesville, WI 563647-8100
Sam Tobias, County Planning Dept., 160 S. Main Street, Fond du Lac, WI 54935

May 14, 1998 - Waukesha

Phil Blazkowski, Rock County Planning & Development Agency, 51 South Main, Courthouse,
Janesville, WI 53545

In opposition:

Richard D. Gumieny, 20640 W. Kohler Court, New Berlin, Wl 563146
Barbara Gumieny-Killey, 20640 W. Kohler Court, New Berlin, W| 563146
Chris Koceja, Mann Bros., Inc., 801 Main Street, Mukwonago, WI 53149

As interest may appear:

Mark D. Augustine, Superior Environmental Corp., 1409 Ellis Street, Waukesha, WI 563186-5620

Peter Tolsma, P.O. Box 1632, Waukesha, WI 563217
Pete Duffek, 500 W. Market Street, Burlington, Wl 53105
Amy Whelpley, Waukesha Co. Dept. of Parks and Land Use Conservation Specialist, 736 E. Main

St., Wales, Wi 563183
May 18, 1998 - Hayward
In support - none
In opposition:

Kathleen Taylor, Sawyer Co. Zoning Administration, P.O. Box 668, Hayward, WI 54843

As interest may appear:

David Martin, Town of Winter, P.O. Box 33, Winter, Wi 54896




Bill Flaherty, Douglas Co. Zoning Office, Courthouse, 1313 Belknap St., Superior, W| 54880
William A. Christman, Sawyer Co. Zoning Administrator, P.O. Box 668, Hayward, Wl 564843-0668

May 26, 1998 - Fau Claire

In support:

Gaylord Olson, Jackson Co. Land Conservation Dept., 307 Main Street, Black River Falls, Wl 54615
Steve Palzkill, Level One, Inc., 302 E. Thomas, Rice Lake, WI 54868
Candy Schwantes, American Materials Corporation, 717 Short Street, Eau Claire, Wil 54701

In opposition - none

As interest may appear:

Richard DeVriend, Eau Claire County Planning & Development, 723 Oxford Ave., Eau Claire, WI
Jeff Bluske, La Crosse Co. Zoning & Land Info Director, La Crosse Co. Admin. Center,

400 4™ Street North, Room 105, La Crosse, WI 54601
Michael Hansen, Wood County Planning & Zoning, 400 Market St., Wisconsin Rapids, Wl 564495
Nathan Sampson, Buffalo Co. Zoning Administrator, Courthouse, Box 492, Alma, WI 54610
LeRoy L. Joosten, Wood County Board of Supervisors, 559 County Road P, Rudolph, WI 54475

May 27, 1998 - Rhinelander

In support:

Steven Osterman, President, WCCA, P.O. Box 400, Rhinelander, Wi
James Bargener, Wis. County Code Administrators, 210 River Drive, Wausau, WI 54403

In opposition:

Roland E. Neumann, N5353 Hillcrest Road, Medford, WI 54451
Bernita Neumann, N5353 Hillcrest Road, Medford, Wi 54451

As interest may appear:

Frank Schodron, 1847 Broken Bow Trail, Arbor Vitae, WI
Don Moyle, N12013 County Highway L, ;I'omahawk, WI 54487
Rebecca J. Frisch, Director, Langlade Co: Land Records & Regulations, P.O. Box 505, Antigo, WI

May 28, 1998 - Green Bay

In support:

Alan Valentine, Town of Eaton, 6160 Hwy. 29, Luxemburg, WI 54217

Steven Gillis, Town of Eaton, 403 S. Jefferson Street, Green Bay, W| 54301

Jim Van Laanen, Bay-Lake Regional Planning Commission, 211 N. Broadway, Suite 211,
Green Bay, WI 54303

* Marty Lehmann, 409 S. Church Street, Berlin, WI 54923

James J. Botz, STS Consultants, Ltd., 1035 Kepler Drive, Green Bay, Wl 54311

Larry Usack, Northeast Asphalt, Inc., 1766 Rainbow Avenue, DePere, Wl 54115

In opposition:



Ralph R. Zellner, 1771 Scray Hill Road, De Pere, Wi 54115
Ron Van Straten, Von Straten Sand & Gravel, 3551 Wayne Lane, De Pere, W1 54115
Rick Gerroll, Manitowoc Sand & Gravel Corp., 1510 S. 9" Street, Manitowoc, WI 54220

As interest may appear:

Bill Bosiacki, Brown Co. Zoning Administrator, 305 E. Walnut St., Green Bay, Wl 54305
Matt Heyroth, Brown Co. Zoning, 305 E. Walnut Street, Green Bay, WI 54305
Tom Drella, 7373 Zawlick Lane, Sobieski, WI 564171

Adam Gwidt, 1232 Hwy. 32, Pulaski, Wl 564102
Paul Egelhoff, Foth & Van Dyke, 2737 S. Ridge Road, Green Bay, WI 54307

DuWayne Klessig, 206 Court Street, Chilton, Wi 53014



SMALL BUSINESS ANALYSIS
A. 1. DESCRIBE COMPLIANCE AND/OR REPORTING REQUIREMENTS IMPOSED ON SMALL BUSINESS.

The new law and this rule do impose compliance and reporting requirements upon small
business. There will be little or no difference in the compliance and reporting requirements
imposed on small mine operators versus large mine operators. The rule will require that all
operators submit a reclamation plan for approval by the regulatory authority. Existing
operations will need to be conducted in a manner to facilitate final reclamation of the site
Also, mining must be conducted in a manner so as to not cause environmental impacts during c
after mining. The need to obtain some form of financial assurance to guarantee performance
of the reclamation activities detailed in their reclamation plan will be imposed on small
operators and may prove more problematic than for larger operators.

The amount of fees will be partially dependent upon the size of the mining operation. Aall
operations will need to pay fees on an annual basis and these fees will be based, in part, c
the acreage affected and unreclaimed attendant to the current operation. To ensure that the

regulatory authority to obtains this and other information, the operator will be required tc
submit a report to the regulatory authority on an annual basis. The reporting requirements
may be reported on forms provided by the department and will entail mine location,
information about the mine, permit number and date that the permit was received, acreage
currently affected by the mining operation, amount of acreage that has been. reclaimed to
date, a plan or map depicting the current operation and a self-certlflcatlon that the

operat::.on is in compl:.ance.

2. CAN THESE COMPLIANCE AND/OR REPORTING REQUIREMENTS BE MADE LESS STRINGENT FOR
SMALL BUSINESS? .

The requirements have been designed with the direct participation of the TAC and Council
which includes mine operators including an operator of a relatively small operation with the
intention of presenting the as minimum regulatory burden as possible. Thus, there is no .
ability to further reduce the burden. There is no provision in the law allowing different o

less stringent reclamation requirements for small mines.

B. 1. DESCRIBE THE SCHEDULES OR DEADLINES FOR COMPLIANCE OR REPORTING IMPOSED ON SMALL
BUSINESS.

All mining operations will have to have’a permit. An "automatic permit" will be granted to
existing mines during the initial 3 year period. An automatic permit may be obtained by
filling out a short form, paying fees and making arrangements (if necessary) to provide
supplemental information on the reclamation plan and the financial assurance to the

regulatory authority.
Eight months after the effective date of NR 135 all operators who wish to continue operating

an existing mine must submit an application for an "automatic permit." All operations must,
at that time, be in compliance with the state-wide reclamation standards contained in NR 135

There will be an annual reporting requirement. All operators must report activity from the
previous calendar year, to the regulatory authority, by March 31. Fees must be paid by the
end of the calendar year for the next year of operation.



2. CAN THESE SCHEDULES OR DEADLINES BE MADE LESS STRINGENT FOR BUSINESS?

The department, designed the both the compliance and reporting requirements in NR 135 to
accomplish the minimum required by law with the least burden on operators. There is no
difference in the requirements imposed on large versus small operators nor are there any

statutory provisions allowing for differing requirements.

C. CAN THE COMPLIANCE OR REPORTING REQUIREMENTS FOR SMALL BUSINESS BE CONSOLIDATED OR
SIMPLIFIED?

There is no realistic way to simplify the very abbreviated and minimal compliance and
reporting requirements that are imposed on small operators. However, the rule includes a
creative approach in which, at the discretion of the regulatory authority, the regulatory

authority may £ill out the report for small operators during inspections.

D. CAN PERFORMANCE STANDARDS BE ESTABLISHED FOR SMALL BUSINESS IN LIEU OF DESIGN OR
OPERATIONAL STANDARDS? .

The rule has incorporated performance standards over design or operational standards in
nearly all instances. The opportunity to employ a creative and cost effective solutions has

been written into the rule whenever possible. .

E. CAN SMALL BUSINESS BE EXEMPTED FROM ANY OR ALL OF THE REQUIREMENTS OF THE RULE?

No, the statute provides that there are certain minimum requirements that must be complied }
with in qrder’to safegquard the waters of the state, to prevent erosion and to ensure that t}
mining site will be reclaimed so as to result in a beneficial post-mining land use. This xul

does not apply to sites of less than one acre.

¥. INITIAL REGULATORY FLEXIBILITY ANALYSIS

1. DESCRIBE THE TYPE OF BUSINESS THAT WILL BE AFFECTED BY THE RULE.

The typical business will be a nonmetallic mining operation. The size of the operation,
number of employees and the annual sales will vary considerably. For the purposes of this

discussion the focus will be on smaller operators.
A smaller operator will meet the criteria of fewer than 25 employees and annual sales of les

than $2,500,000.
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5. BRIEFLY EXPLAIN THE REPORTING, BOOKKEEPING, AND OTHER PROCEDURES REQUIRED FOR
COMPLIANCE WITH THE RULE.

The additional recordkeeping that would need to be done as a result of this rule is expected
to be minimal. The main need would be to document the number of acres that are currently
unreclaimed as part of on-going mining operations. This would be done once a year on a simpli

.

form.

The biggest workload and burden on operators will be the preparation of the application to
receive a mining permit from the regulatory authority under whom’'s jurisdiction the mine
falls. This will generally be a one time work effort. The exception to this is would be
when there is a significant modification or expansion of an existing operation. The amount
of work to needed to prepare the application and to come into compliance with the rule and
the county or municipal reclamation ordinance will vary depending on the nature of the
operation and site specific environmental and permitting variables. '



3., DESCRIBE THE TYPE OF PROFESSIONAL SKILLS NECESSARY FOR COMPLIANCE WITH THE

RU’L.E

The present skills of mine operators are those necessary to conduct mining operations in a
manner that allows successful final reclamation of the site. These skills are planning an¢
the ability to operate heavy equipment, do earthwork and move large amounts of materials

according to a plan.

The skills needed to perform reclamation, including stabilization that must occur during the
active operation are varied however, a large part of the activity is earthmoving and gradinc;

which are very close to the skills needed to run the mining operation.

Some seeding and erosion control and sit stabilization work would be quite straight-forward
for those who have done landscaping work, been employed in agriculture or even planted their

own domestic lawns or gardens.

However, depending on the complexity of the reclamation plan, final reclamation may prove tc
require the assistance of someone with specialized knowledge and experience. Even so, the
rule is designed so that the degree of complexity of the reclamation follows directly from
the post-mining land use that is declared by the operator. The land use requires certain
revegetation methods in order to end up with a stand of vegetation conducive to the post-
mining land use. There will be considerable variation in the level of difficulty in
reclamation, analysis and, in some cases, the kind of background information required,

depending on the declared land use.
Expertise in geology engineering, agronomy or environmental science .
(such as ecology) may be required for the preparation of some reclamation plans partlcularly
Expertise in civil engineering or geclogy will be reguired to

those of a complex nature.
County and local

identify and delineate nonmetallic mineral deposits for registration.
governments administering the program will require employees with some knowledge of the abowv
areas as well as a knowledge of county and local zoning regulatory programs.

v




ORDER OF THE STATE OF WISCONSIN NATURAL RESOURCES BOARD
CREATING RULES

The Wisconsin Natural Resources Board proposes an order to create ch. NR 135, relating to
reclamation of nonmetallic mining sites. '

SW-18-95

Analysis Prepared by the Department of Natural Resources

Statutory Authority: ss. 295.12, 295.20(4) and 227.11(2){a), Stats.
Statutes Interpreted: ch. 295 subch. I, Stats.

This order proposes rules, specifically ch. NR 135, Wis. Adm. Code, which requires reclamation of
nonmetallic mining sites in Wisconsin. The department has been directed to create the rule by ss.
295,12, Stats. The proposed rules create uniform statewide reclamation standards pursuant to Ch.
295, subch. I, Stats., for locally-administered reclamation programs covering nonmetallic mining
sites throughout Wisconsin. The proposed rules also create procedures and requirements for
‘registration to preserve certain marketable nonmetallic mineral deposits, as required by s.
295.20(4), Stats. This order also proposes a change in the reclamation standards for nonmetallic
mines in or adjacent to navigable waters regulated under ch. NR 340, to assure that such
reclamation is consistent with the standards proposed in NR 135.

1993 Act 464 created legislation directing the department to draft rules establishing a statewide
nonmetallic mining reclamation program to be implemented at the local level. The Department
proposed such rules under Natural Resources Board Order No. SW-18-95, and held hearings on
them in April and May, 1995. As a result of these hearings, the department decided to seek advice
on improving the enabling legislation. Following extensive consultation with industry, government
and interested parties, these legislative changes were included in the 1998-99 Budget Bill, 1997 Act

27.

An advisory committee appointed by the Secretary has advised the Department during drafting of
this rule. The department has met with these advisors numerous times from August, 1994 through
August, 1998. The advisory group has included representatives of the following organizations:
Wisconsin Transportation Builders Association, Wisconsin Manufacturers and Commerce, Aggregate
Producers of Wisconsin, Wisconsin Towns Association, Wisconsin Counties Association, University
of Wisconsin Extension, Wisconsin County Code Administrators, Wisconsin Department of
Transportation, American Society of Surface Mine Reclamation, Wisconsin County Highway
Association, an environmental group called FOCUS, the Sierra Club, Wisconsin's Environmental
Decade, and the Wisconsin Geologic and Natural History Survey. The Wisconsin Nonmetallic Mining
Council appointed by Governor Thompson also advised the Department on the proposed rule and its

enabling legislation until it was ended by 1997 Act 27.

The proposed rule establishes a statewide system of county and locally administered reclamation
programs for nonmetallic mines, to be funded by fees on active nonmetallic mines. The statute
requires the Department to write these rules, to assist in establishing county and municipal
reclamation programs, and provide oversight to assure these programs are in accordance with state
standards. The key requirement is that nonmetallic mines be reclaimed to a beneficial post-mining

land use after active mining is ended.

The proposed NR 135 includes 6 subchapters. Subchapter | gives the purpose and scope of the
rule, applicability, definitions and its relationship to other environmental and land use regulations.
Subchapter Il establishes statewide standards to ensure that successful reclamation of all
nonmetallic mining sites is achieved. Subchapter Il establishes a framework for issuing reclamation




permits for all nonmetallic mining sites that are active on-or after 8 months following the effective
date of NR 135. Subchapter IV details the responsibilities of regulatory authorities who administer

nonmetallic mining reclamation programs.

Subchapter V details the oversight and assistance

responsibilities of the department. Subchapter VI establishes requirements and procedures for
registering marketable nonmetallic mineral deposits in order to preserve these resources for future

mining.

SECTION 1. Chapter NR 135 is created to read as follows:

Chapter NR 135
NONMETALLIC MINING RECLAMATION

TABLE OF CONTENTS

Subchapter | - General Provisions

NR 135.01
NR 135.02
NR 135.03

Purpose and Scope
Applicability
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Subchapter ll - Standards

NR 135.05
NR 135.06
NR 135.07

NR 135.08
NR 135.09
NR 135.10
NR 135.11
NR 135.12
NR 135.13

NR 135b.14
NR 135.15
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General Standards
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Protection
Groundwater Protection
Topsoil Management
Final Grading and Slopes
Topsoil Redistribution for
Reclamation
Revegetation and Site
Stabilization
Assessing Completion of
Successful
Intermittent Mining
Maintenance

Subchapter Il - Permitting

NR 135.16
NR 135.17

NR 135.18
NR 135.19

NR 135.20

NR 135.21
NR 135.22

NR 135.23

NR 135.24

Reclamation Permit Required

Regulatory Authority To Issue
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Reclamation Permit Application

Reclamation Plan

Public Notice and Right of
Hearing

Reclamation Permit Issuance

Denial of Application for
Reclamation Permit

Automatic Permit and Expedited
Permit Review

Permit Modification

NR 135.25

NR 135.26

NR 135.27
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NR 135.29
NR 135.30

Permit Suspension and
Revocation
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Requirements)

Permit Duration

Permit Transfer

Change of Regulatory Authority

Review.of Permit Decision

Subchapter IV - Administration and

Enforcement

NR 135.32

NR 135.35

NR 135.36
NR 135.37

NR 135.38
NR 135.39
NR 1356.40
NR 135.41
NR 135.42

NR 135.43

Regulatory Authorities for
Administration of a
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Reclamation Ordinances

Operator Reporting Requirements

Regulatory Authority's Annual
Report to the

Operator Reporting of Completed
Reclamation

Fees

Financial Assurance
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Regulatory Authority Right of
Inspection

Enforcement, Orders, Penalties

Subchapter V - Department Oversight and
Assistance (p. 45)

NR 135.44
NR 135.45

NR 135.46

Department Review of Pre-
Existing Ordinances

Department Review of New
Ordinances

Amendment of Ordinances




NR 135.47 Department Audits NR 135.55 Who May Register a Marketable

NR 135.48 Noncompliance Hearing Nonmetallic Mineral Deposits
NR 135.49 Municipal Noncompliance, NR 135.56 Registration Requirements
Consequences NR 135.57 Registration of Contiguous
NR 135.50 County Noncompliance, . Parcels v
Consequences NR 135.58 Objection to Registration by a
NR 135.51 Nonmetallic Mining Advisory Zoning Authority
Committee NR 135.59 Duration and Renewal of
NR 1356.52 Department Assistance Registration
_ NR 135.60 Previously Registered Deposits
Subchapter VI - Registration of Marketable NR 135.61 Termination of Registration of a

Depleted Deposit

Nonmetallic Mineral Deposits .
NR 135.62 Relationship to Planning and

NR 135.53 Definitions Zoning
NR 135.54 Marketable Nonmetallic Mineral NR 135.63 Right of Eminent Domain
Deposit NR 135.64 Exceptions

SUBCHAPTER I - GENERAL PROVISIONS

NR 135.01 Purpose and scope. (1) PURPOSE. The purpose of this chapter is to require
reclamation of nonmetallic mining sites in Wisconsin. The rule is promulgated pursuant to ch, 295,

subch. |, Stats. The goals of reclamation are:

{a) To rehabilitate sites where nonmetallic mining takes place after the effective date of a
applicable reclamation ordinance, in order to promote the removal or reuse of nonmetallic mining
refuse, removal of roads no longer in use, grading of the nonmetallic mining site, replacement of
topsoil, stabilization of soil conditions, establishment of vegetative cover, control of surface water
flow and groundwater withdrawal, prevention of environmental pollution, development and
reclamation of existing nonmetallic mining sites, and development and restoration of plant, fish and
wildlife habitat if needed to comply with an approved reclamation plan.

{b) To assure nonmetallic mining operations after the effective date of an applicable
reclamation ordinance are conducted in a manner that promotes successful reclamation consistent
with the standards established in this chapter, minimizes the cost of nonmetallic mining reclamation,
encourages the development and reclamation of existing nonmetallic mining sites and, to the extent
practicable, minimizes areas disturbed by nonmetallic mining at any time and provides for
contemporaneous nonmetallic mining reclamation.

(2) Scorpe. To accomplish these goals, this chapter establishes standards for reclaiming
nonmetallic sites, sets out nonmetallic mining reclamation permit requirements, defines procedures
and requirements applicable to mines subject to this chapter, defines procedures for administering
nonmetallic mining reclamation programs, including the exercise of the department's authority for
inspection, review and enforcement, and establishes a procedure for landowners to register
marketable nonmetallic mineral deposits in order to preserve these resources.

NR 135.02 Applicability. This chapter applies to nonmetallic mining sites in Wisconsin as
follows:

(1) INITIAL APPLICABILITY. This chapter shall apply to all nonmetailic mining sites operating on
or commencing to operate in Wisconsin after 8 months following the effective date of this chapter .




.. [revisor inserts date], except as exempted in sub. (3). This chapter does not apply to nonmetallic
mining sites where nonmetallic mining permanently ceases before 8 months following the effective

date of this chapter . . . [revisor inserts date].

(2) PUBLIC NONMETALLIC MINING. Except as exempted in sub. (3), this chapter applies to
nonmetallic mining conducted by or on behalf of the state of Wisconsin, by or on behalf of a
municipality, or for the benefit or use of the state or any state agency, board, commission or
department, except that the financial assurance requirements of s. NR 135.40 do not apply to
nonmetallic mining conducted by the state, a state agency, board, commission or department, or a

municipality.

(3) EXEMPT ACTIVITIES. Except as provided in sub. (4), this chapter does not apply to any of
the following activities:

(a) Nonmetallic mining at a site or that portion of a site that is subject to permit and
reclamation requirements of the department under s. 30.19, 30.195 or 30.20, Stats., and compljes

with ch. NR 340.

(b) Excavations subject to the permit and reclamation requirements of s. 30.30 or 30.31,
Stats.

{c) Excavations or grading by a person solely for domestic or farm use at that person's
residence or farm.

(d) Excavations or grading conducted for the construction, reconstruction, maintenance or
repair of a highway, railroad, airport facility, or any other transportation facility where the
excavation or grading is entirely within the property boundaries of the transportation facility.

(e) Grading conducted for preparing a construction site or restoring land following a flood or
natural disaster.

(f) Excavations for building construction purposes conducted on the building site.

(g) Nonmetallic mining at nonmetallic mining sites that affect less than one acre of total over
the life of the mine.

(h) Any mining operation, the reclamation of which is required in a permit obtained under ch.
293, Stats.

(i) Any activities required to prepare, operate or close a solid waste disposal facility under
ch. 289, Stats., or a hazardous waste disposal facility under ch. 291, Stats., that are conducted on
the property where the facility is located, but an applicable nonmetallic mining reclamation
ordinance and the standards established in this chapter apply to activities related to solid waste or
hazardous waste disposal that are conducted at a nonmetallic mining site that is not on the property
where the solid waste or hazardous waste disposal facility is locatéd, such as activities to obtain
nonmetallic minerals to be used for lining, capping, covering or.constructing berms, dikes or roads.

(i) 1. Nonmetallic mining conducted to obtain stone, soil, sand or gravel for construction,
reconstruction, maintenance or repair of a highway, railroad, airport, or any other transportation
facility or part thereof, if the nonmetallic mining is subject to the requirements of the department of
transportation concerning the restoration of the nonmetallic mining site.
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Note: The requirements of the department of transportation concerning the restoration of
- nonmetallic. mining sites, other than commercial sources, are found in sections 104.9 and 208 of

the standard specifications.

2. This exemption only applies to a nonmetallic mining operation with limited purpose and
duration where the department of transportation actively imposes reclamation requirements and the
operator reclaims the nonmetallic mining site in accordance with these requirements. The duration
of the exemption shall be specific to the length of the department of transportation contract for

construction of a specific transportation project.

3. If a nonmetallic mining site covered under subds. 1. and 2. is used to concurrently supply
materials for projects unrelated to the department of transportation project, the exemption in this
paragraph still applies, provided that the site is fully reclaimed under department of transportation

contract and supervision.

{k) Dredging for navigational purposes, to construct or maintain farm drainage ditches and
for the remediation of environmental contamination and the disposal of spoils from these activities.

(L) Removal of material from the bed of Lake Michigan or Lake Superior by a public utility
pursuant to a permit under s. 30.21, Stats. '

(4} APPLICABILITY OF RECLAMATION STANDARDS. Notwithstanding sub. (3) (a) and (b), the
reclamation standards in subch. Il shall apply to the following:

(a) Nonmetallic mining at a site or a portion of a site that is subject to permit and
reclamation requirements of the department under s. 30.19, 30.195 or 30.20, Stats., and complies

with ch. NR 340.

(b) Excavations subject to the permit and reclamation requirements of s. 30.30 or 30.31,
Stats.

Note: The permit procedures and requirements of this chapter other than reclamation
standards in subch. Il would not apply to activities described in this subsection, as they are already
regulated by other permits or approvals. However, subch. Il reclamation standards would apply to

them.

NR 135.03 Definitions. In this chapter and in s. 91.75(9) and ch. 295, subch. |, Stats.:

(1) "Alternative requirement" means an alternative to the reclamation standards of this
chapter provided through a written authorization granted by the regulatory authority pursuant to s.

NR 135.26.

(2} "Applicable reclamation ordinance” means a nonmetallic mining reclamation ordinance
that applies to a particular nonmetallic mining site and complies with the requirements of .this
chapter and ch. 295, subch. |, Stats., unless the department is the regulatory authority as defined in
sub. (20) (c). If the department is the regulatory authority, "applicable reclamation ordinance™”
means the relevant and applicable provisions of this chapter.




{(2m) "Borrow site" means an area outside of a transportation project site from which stone,
soil, sand or gravel is excavated for use at the project site, except the term does not include

commercial sources.

(3) "Contemporaneous reclamation” means the sequential or progressive reclamation of
portions of the nonmetallic mining site affected by mining operations that is performed in advance
of final site reclamation, but which may or may not be final reclamation, performed to minimize the

area exposed to erosion, at any one time, by nonmetallic mining activities.
(4) "Department” means the department of natural resources.
(6) “Environmental pollution” has the meaning in s. 295.11(2), Stats.

(7) "Existing mine" means a nonmetallic mine where nonmetallic mining takes place after 8
months following the effective date of this chapter . . . [revisor inserts date].

(8) "Financial assurance” means a commitment of funds or resources by an operator to a
regulatory authority that satisfies the requirements in s. NR 135.40 and is sufficient to pay for

reclamation activities required by this chapter.

(9) "Landowner” means the person who has title to land in fee simple or who holds a land
contract for the land. A landowner is not a person who owns nonmetallic mineral rights to land, if a
different person possesses title to that land in fee simple or holds a land contract for that land.

(10) "Municipality" means any city, town, village, county, county utility district, town
sanitary district, public inland lake protection and rehabilitation district or metropolitan sewerage

district.

(11) "Nonmetallic mineral” means a product, commodity or material consisting principally of
naturally occurring, organic or inorganic, nonmetallic, nonrenewable material. Nonmetallic minerals
include, but are not limited to, stone, sand, gravel, asbestos, beryl, diamond, clay, coal, feldspar,

peat, talc and topsoil.
(13) "Nonmetallic mining” or "mining"” means all of following:

(a) Operations or activities at a nonmetallic mining site for the extraction from the earth of
mineral aggregates or nonmetallic minerals for sale or use by the operator. Nonmetallic mining
includes use of mining equipment or techniques to remove materials from the in-place nonmetallic
mineral deposit, including drilling and blasting, as well as associated activities such as excavation,
grading and dredging. Nonmetallic mining does not include removal from the earth of products or
commodities that contain only minor or incidental amounts of nonmetallic minerals, such as
commercial sod, agricultural crops, ornamental or garden plants, forest products, christmas trees or

plant nursery stock.

(b) Processes carried out at a nonmetallic mining site that are related to the preparation or
processing of the mineral aggregates or nonmetallic minerals obtained from the nonmetallic mining
site. These processes include, but are not limited to stockpiling of materials, blending mineral
aggregates or nonmetallic minerals with other mineral aggregates or nonmetallic minerals, blasting,

grading, crushing, screening, scalping and dewatering.



{14) "Nonmetallic mining reclamation" or "reclamation” means the rehabilitation of a
nonmetallic mining site to achieve a land use specified in an approved nonmetallic mining
reclamation plan, including removal or reuse of nonmetallic mining refuse, grading of the nonmetallic
mining site, removal, storage and replacement of topsoil, stabilization of soil conditions,
reestablishment of vegetative cover, control of surface water and groundwater, prevention of
environmental pollution and if practicable the restoration of plant, fish and wildlife habitat.

{15) "Nonmetallic mining refuse" means waste soil, rock and mineral, as well as other
natural site material resulting from nonmetallic mining. Nonmetallic mining refuse does not include
marketable by-products resulting directly from or displaced by the nonmetallic mining that are
scheduled to be removed from the nonmetallic mining site within a reasonable period of time after

extraction.

(16) "Nonmetallic mining site” or "site” means all contiguous areas of present or proposed
mining, subject to the qualifications in par. (b).

(a) Nonmetallic mining sites include, but are not limited to, the following:

1. The location where nonmetallic mining is proposed or conducted.

2. Storage and processing areas that are in or contiguous to areas excavated for nonmetallic
mining. )
3. Areas where nonmetallic mining refuse is deposited.

4. Areas affected by activities such as the construction or improvement of private roads or
haulage ways for nonmetallic mining.

5. Areas where grading or regrading is necessary to assure appropriate final slopes as
specified in an approved nonmetallic mining reclamation plan.

6. Areas where nonmetallic mining reclamation activities are carried out or structures needed
for nonmetallic mining reclamation, such as topsoil stockpile areas, revegetation test plots, or
channels for surface water diversion, are located. ’

(b} "Nonmetallic mine site” does not include any of the following areas:

1. Those portions of sites listed in par. (a) not used for nonmetallic mining or purposes
related to nonmetallic mining after 8 months following the effective date of this chapter . . . [revisor

inserts datel.

2. Separate, previously mined areas that are not used for nonmetallic mineral extraction
after 8 months following the effective date of this chapter . . . [revisor inserts date] and are not
contiguous to mine sites, including separate areas that are connected to active mine sites by public

or private roads.
3. Areas previously mined but used after 8 months following the effective date of this

chapter . . . [revisor inserts date] for a non-mining activity, such as stockpiles of materials used for
an industrial process unrelated to nonmetallic mining.
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(17) "Operator"” means any person who is engaged in, or who has applied for a permit to
engage in, nonmetallic mining, whether individually, jointly or through subsidiaries, agents,
employes, contractors or subcontractors.

(18) "Registered geologist" means a person who is registered as a professional geologist
pursuant to ss. 443.037 and 443.09, Stats.

(19) "Registered professional engineer" means a person who is registered as a professional
engineer pursuant 1o ss. 443,04 and 443.09, Stats. '

{20) "Regulatory authority” means the following:

{a) A municipality in which the nonmetallic mining site is located and which has adopted an
applicable reclamation ordinance, or

(b) The county in which the nonmetallic mining site is located, if no reclamation municipal
ordinance exists pursuant to par. (a), provided the county has an applicable reclamation ordinance,

or

{(c) The department, but only if there is no applicable reclamation ordinance enacted by the
municipality or the county in which the nonmetallic mining site is located.

{(21) "Replacement of topsoil" means the replacement or redistribution of topsoil or topsaoil
substitute material to all areas where topsoil was actually removed or affected by nonmetallic
mining, unless the reclamation plan approved pursuanf to an applicable reclamation ordinance
provides otherwise, for the purposes of providing adequate vegetative cover and stabilization of soil
conditions needed to achieve the approved post-mining land use and as required by the reclamation
plan approved pursuant to an applicable reclamation ordinance.

(22) "Solid waste" means any garbage, refuse, sludge from a waste treatment plant, water
supply treatment plant or air pollution control facility and other discarded or salvageable materials,
including solid, liquid, semisolid or contained gaseous materials resulting from industrial,
commercial, mining and agricultural operations, and from community activities, but does not include
solids or dissolved material in domestic sewage, or solid or dissolved materials in irrigation return
flows or industrial discharges which are point sources subject to permits under ch, 283, Stats., or
source material, as defined in s. 254.31 (10), Stats., special nuclear material, as defined in s.
254.31 (11), Stats., or by-product material, as defined in s. 254.31 (3), Stats.

(23) "Topsoil" means the surface layer of soil which is generally more fertile than the
underlying soil layers, which is the natural medium for plant growth and which can provide the plant
growth, soil stability and other attributes necessary to meet the success standards approved in the

reclamation plan.

(24) "Topsoil substitute material” means soil or other unconsolidated material either used
alone or mixed with other beneficial materials and which can provide the plant growth, site stability
and other attributes necessary to meet the success standards approved in the reclamation plan.

(25) (a) "Unreclaimed acre” or "unreclaimed acres” means those unreclaimed areas in which
nonmetallic mining has occurred after 8 months following the effective date of this chapter . .
[revisor inserts date] and areas where nonmetallic mining reclamation has been completed but is not



yet certified as reclaimed under s. NR 135.40(7). However the term does not include any areas
described in par. (b).

(b) "Unreclaimed acre” or "unreclaimed acres” does not include:

1. Those areas where reclamation has been completed and certified as reclaimed under s.
NR 135.40(7).

2. Those areas previously affected by nonmetallic mining but which are not used for
nonmetallic mining after 8 months following the effective date of this chapter . . . [revisor inserts

datel.

3. Those portions of nonmetallic mining sites which are included in an approved nonmetallic
mining reclamation plan but are not yet affected by nonmetallic mining.

4. Areas previously mined but used after 8 months following the effective date of this
chapter . . . [revisor inserts date] for a non-mining activity, such as stockpiling of materials used for
an industrial activity such as an asphalt plant, concrete batch plant, block and tile operation or other

industry that uses products produced from nonmetallic mining.
5. For purposes of fees under s. NR 135.38, those areas within a nonmetallic mining site

which the regulatory authority has determined to have been successfully reclaimed on an interim
basis in accordance with s. NR 135.41.

SUBCHAPTER Il - STANDARDS

NR 135.05 Applicability of standards. The standards of this subchapter apply as follows:

(1) The standards of this subchapter do not apply to any portion of a nonmetallic mining
site that meets the criteria in ss. NR 135.02(3) and 135.03(16)(b), except as prqvided in s. NR

135.03(4).

{2} The standards of this subchapter apply to nonmetallic mining that occurs beginning 9
months following the effective date of this chapter . . . [revisor inserts date], including those lands
previously affected by nonmetallic mining on which nonmetallic mining occurs after this date,

except as provided in sub. (1). ‘

NR 135.06 General standards. (1) REFUSE AND OTHER SOLID WASTES. Nonmetallic mining
refuse shall be reused in accordance with a reclamation plan. Other solid wastes shall be disposed
of in accordance with applicable rules of the department adopted pursuant to chs. 289 and 291,

Stats.

{2) AREA DISTURBED AND CONTEMPORANEOUS RECLAMATION. Nonmetallic mining reclamation shall
be conducted, to the extent practicable, to minimize the area djsturbed by nonmetallic mining and to
provide for nonmetallic mining reclamation of portions of the nonmetallic mining site while
nonmetallic mining continues on other portions of the nonmetallic mining site.



(3) PUBLIC HEALTH, SAFETY AND WELFARE. All nonmetallic mining sites shall be reclaimed in a
manner so as to comply with federal, state and local regulations governing public health, safety and

welfare.

(4) HABITAT RESTORATION. When the land use required by the reclamation plan approved
pursuant to an applicable reclamation ordinance requires plant, fish or wildlife habitat, it shall be
restored, to the extent practicable, to a condition at least as suitable as that which existed before

the lands were affected by nonmetallic mining operations.

(5) COMPLIANCE WITH ENVIRONMENTAL REGULATIONS. Reclamation of nonmetallic mining sites
shall comply with any other applicable federal, state and local laws including those related to
environmental protection, zoning and land use control.

Note: Other applicable environmental, zoning or land use regulations may include chs. NR
103, 115, 116, 117, 205, 216, 269, 105, 106, 140, 150, 340, 500-590, and 812, chs. 30 and
91, Stats., and Section 404 of the Clean Water Act (33 USC s. 1344), which may be applicable to
all or part of either an existing or proposed nonmetallic mining project.

; NR 135.07 Surface water and wetlands protection. Nonmetallic mining reclamation shall
be conducted and completed in a manner that assures compliance with water quality standards for
surface waters and wetlands. Before disturbing the surface of a nonmetallic mining site and
removing topsoil, all necessary measures for diversion and drainage of runoff from the site to
prevent pollution of waters of the state shall be installed in accordance with the reclamation plans
approved pursuant to an applicable reclamation ordinance. Diverted or channelized runoff resulting
from reclamation may not adversely affect neighboring properties.

NR 135.08 Groundwater protection. (1) GROUNDWATER QUANTITY. A nonmetallic mining site
shall be reclaimed in a manner that does not cause a permanent lowering of the water table that
results in adverse effects on surface waters or a significant reduction in the quantity of groundwater

reasonably available for future users of groundwater.

(2) GROUNDWATER QUALITY. Nonmetallic mining reclamation shall be conducted in a manner
which does not cause groundwater quality standards in ch. NR 140 to be exceeded at a point of

standards application.

NR 135.09 Topsoil management. (1) REMOVAL. Topsoil and topsoil substitute material shall
be removed, protected and redistributed to support reclamation and site stabilization. Topsoil shall
be managed as specified in the reclamation plan in order to achieve reclamation to the approved
post-mining land use. Topsoil and topsoil substitute material removal shall be performed, as
required by the reclamation plan, prior to any mining activity associated with any specific phase of

the mining operation.

{2) VOLUME. The operator shall obtain the volume of soil required to perform final
reclamation by removal of on-site topsoil or topsoil substitute material or by obtaining topsoil or
substitute material as needed to make up the volume of topsoil as specified in the reclamation plan.

Note: Existing resources that may be used to identify the soil present on a site include the
County Soil Surveys and information obtained from a soil scientist or the County Extension Agent or
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other available resources. Topsoil or topsoil substitute material shall be removed from areas to be
affected by mining operations to the depth indicated in the reclamation plan or as determined in the
field by a soil scientist, project engineer or other qualified professional.

{3) STORAGE. Once removed, topsoil or topsoil substitute material shall, as required by the
reclamation plan, either be used in contemporaneous reclamation or stored in an environmentally
acceptable manner. The location of stockpiled topsoil or topsoil substitute material shall be chosen
to protect the material from erosion or further disturbance or contamination. Runoff water shall be
diverted around all locations in which topsoil or topsoil substitute material is stockpiled.

MR 135.10 Final grading and slopes. (1) All areas affected by mining shall be graded in
accordance with the approved reclamation plan to achieve a stable and safe condition consistent
with the post mining land use. The reclamation plan may designate areas such as stable slopes and

rock faces which do not require final grading.

{2} Final reclaimed slopes covered by topsoil or topsoil substitute material may not be
steeper than a 3:1 horizontal to vertical incline, unless alternative requirements are approved under
s. NR 135.26, and stable slopes can be demonstrated based on site-specific engineering analysis.
The engineering analysis shall show that a minimum acceptable slope stability factor is attainable at
a steeper slope and that the post-mining land use specified in the reclamation plan is not adversely
affected. When the slope occurs at the edge of a body of water, this approved slope shall extend
vertically 6 feet below the lowest seasonal water level. A slope no steeper than 3:1 shall be
created at a designated location or locations, depending on the size of the water body to allow for a

safe exit.

(3) AHl areas in the nonmetallic mine site where topsoil or topsoil substitute material is to be

reapplied shall be graded or otherwise prepared prior to topsoil or topsoil substitute material
redistribution to provide the optimum adherence between the topsoil or topsoil substitute material

and the underlying material.

NR 135.11 Topsoil redistribution for reclamation. Topsoil or topsoil substitute material shall
be redistributed in accordance with the approved reclamation plan in a manner which minimizes
compaction and prevents erosion. Topsoil or topsoil substitute material shall be uniformly
redistributed except where uniform redistribution is undesirable or impractical. Topsoil or topsoil
substitute material redistribution may not be performed during or immediately after a precipitation

event until the soils have sufficiently dried.

NR 135.12 Revegetation and site stabilization. Except for permanent roads or similar
surfaces identified in the reclamation plan, all surfaces affected by nonmetallic mining shall be
reclaimed and stabilized by revegetation or other means. Revegetation and site stabilization shall be
in accordance with the approved reclamation plan and shall be performed as soon as practicable
after mining activity has permanently ceased in any part of the mine site.

NR 135.13 Assessing completion of successful reclamation. (1) The criteria for assessing
when reclamation is complete and, therefore, when the financial assurance may be released shall be
specified in the reclamation plan. Criteria to evaluate reclamation success shall be quantifiable.




(2) Compliance with the revegetation success standards in the approved reclamation plan
shall be determined by:

(a) On-site inspections by the regulatory authority or its agent;

(b) Reports presenting results obtained during reclamation evaluations including summarized
data on revegetation, photodocumentation or other evidence that the criteria approved in the
reclamation plan to ascertain success have been met; or

(c) A combination of inspections and reports.

{3) In those cases where the post mining land use specified in the reclamation plan requires
a return of the mining site to a pre-mining condition, the operator shall obtain baseline data on the
existing plant community for use in the evaluation of reclamation success pursuant to this section.

(4) Revegetation success may be determined by:
{a) Comparison to an appropriate reference area;

(b) Comparison to baseline data acquired at the mining site prior to its being affected by

mining; or
(c) Comparison to an approved alternate technical standard.

(5) Revegetation using a variety of plants indigenous to the area shall be favored.

NR 135.14 Intermittent mining. Intermittent mining may be conducted provided that the
possibility of intermittent cessation of operations is addressed in an operator's reclamation permit,
no environmental pollution or erosion of sediments is occurring, and financial assurance for
reclamation pursuant to s. NR 135.40 is maintained covering all remaining portions of the site that
have been affected by nonmetallic mining and that have not been reclaimed.

NR 135.15 Maintenance. During the period of the site reclamation, after the operator has
stated that reclamation is complete but prior to release of financial assurance, the operator shall
perform any maintenance necessary to prevent erosion, sedimentation or environmental pollution,
comply with the standards of this subchapter, or to meet the goals specified in the reclamation

plan.

SUBCHAPTER Ill - PERMITTING

NR 135.16 Reclamation permit required. After 9 months following the effective date of
this chapter . . . [revisor inserts date] any operator who conducts nonmetallic mining shall obtain a
nonmetallic mining reclamation permit pursuant to the applicable reclamation ordinance and this
chapter, unless the activity is specifically exempted in ss. NR 135.02 (1), 135.02 (3) or
135.03(16)(b). No person may engage in nonmetallic mining or in nonmetallic mining reclamation
after 9 months following the effective date of this chapter . . . [revisor inserts date] without
obtaining a nonmetallic mining reclamation permit issued pursuant to the applicable reclamation

ordinance and this chapter unless so exempted.
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NR 135.17 Regulatory authority to issue reclamation permits. (1) COUNTIES REQUIRED TO
ISSUE PERMITS. {a) Subject to subs. (2) and (3), nonmetallic mining reclamation permits can be issued
or otherwise acted on pursuant to this subchapter only by a county that has adopted and
administers a nonmetallic mining reclamation ordinance, as required by s. NR 135.32.

(b} If the department finds pursuant to sub. (3)(b) that a municipal regulatory authority's
program is not in compliance with this chapter, the county in which the municipality is located shall
issue or otherwise act on permits pursuant to this subchapter.

(2) MUNICIPALITIES PERMITTED TO ISSUE PERMITS. (a) A municipality may issue or otherwise act
on nonmetallic mining reclamation permits pursuant to this subchapter if it has adopted and
administers a nonmetallic mining reclamation ordinance pursuant to this chapter. Nonmetallic
mining subject to regulation by these municipal regulatory authorities are not subject to county or
department permitting pursuant to this subchapter.

(b) If the department finds under par. (3){b) that a county's program is not in compliance
with this chapter, any municipality within the county that has enacted an applicabie reciamation
ordinance by the time of this finding may continue to issue and otherwise act on permits pursuant

to this subchapter.

(3) DEPARTMENT TG ISSUE PERMITS IN CERTAIN CONDITIONS. The department shall issue or
otherwise act on nonmetallic mining reclamation permits pursuant to this subchapter under either of

the following conditions:

{a) Neither the county nor the municipality in which the nonmetallic mining site is located
has enacted an applicable reclamation ordinance pursuant to this chapter.

{b) The department finds, after a hearing under subch. V, that a county or municipal
regulatory authority’s nonmetallic mining reclamation program does not comply with this chapter,

except as follows:

1. If the department finds a municipal regulatory authority's program is not in compliance
with this chapter, the county in which the municipality is located shall issue or otherwise act on
permits pursuant to this subchapter if the county has enacted an applicable reclamation ordinance.

2. If the department finds a county’s program is not in compliance with this chapter, any

municipality within the county that has enacted an applicable reclamation ordinance by the time of
this finding shall continue to issue and otherwise act on permits pursuant to this subchapter.

NR 135.18 Reclamation permit application. (1) EXISTING MINES. Operators of existing
nonmetallic mines shall apply for a nonmetallic mining reclamation permit by submitting no later
than 8 months after the effective date of this chapter . . . [revisor insert date] all of the following:

(a) The information required by Sub. (3).

(b) The first year's annual fee, as required by s. NR 135.39.
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{c) A certification signed by the operator that he or she will provide the regulatory authority
with a complete reclamation plan required by s. NR 135.19 and financial assurance required by s.
NR 135.40 to the regulatory authority no later than the time established by the regulatory authority
pursuant to its applicable reclamation ordinance, which shall be between one and 3 years after

submittal of the application required in sub. (3).

(2) NEW AND REOPENED MINES. (a) The operator of any nonmetallic mine not covered by sub.
(1) shall apply for and obtain a reclamation permit application before beginning mining operations.

(b) The operator shall submit the following when making an application in accordance with
this subsection:

1. The information required by sub. (3).
2. The first year's annual fee, as required by s. NR 135.39.
3. A reclamation plan conforming to s. NR 135.19.

4. A certification that the operator will provide, as a condition of the reclamation permit,
financial assurance as required by s. NR 135.40 upon granting of the reclamation permit and before

mining begins.

(c) To avoid duplication, the permit application and submittals required by par. (b) may, by
reference, incorporate existing plans or materials that meet the requirements of this chapter.

(3) APPLICATION CONTENTS. All applications for reclamation permits under this chapter shall
include all of the following:

{a) A brief description of the general location and nature of the nonmetallic mine.

{b) A legal description of the property on which the nonmetallic mine is located or
proposed, including the parcel identification number.

(c) The names, addresses and telephone numbers of the persons or organizations who
are owners or lessors of the property on which the nonmetallic mining site is located.

{d) The name, address and telephone number of the person or organization who is the
mine operator. )

(e) A certification by the mine operator of his or her intent to comply with the statewide
nonmetallic mining reclamation standards established by this chapter.

NR 135.19 Reclamation plan. (1) PLAN REQUIRED. An operator who conducts or plans to
conduct nonmetallic mining following 8 months after the effective date of this chapter . . . [revisor
inserts datel shall submit to the regulatory authority a reclamation plan that meets the requirements
of this section and complies with the standards of subch. II. To avoid duplication, the reclamation
plan may, by reference, incorporate existing plans or materials that meet the requirements of this

chapter.
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(2) SITE INFORMATION. The reclamation plan shall include information sufficient to describe
the existing natural and physical conditions of the site, including, but not limited to:

(a) Maps of the nonmetallic mining site including the general location, property boundaries,
the areal extent, geologic composition and depth of the nonmetallic mineral deposit, the distribution,

thickness and type of topsoil, the approximate
elevation of ground water, the location of surface waters and the existing drainage patterns.

Note: Topsoil or topsoil substitute material required to support revegetation needed for
reclaiming the site to approved post-mining land use can be identified using soil surveys or other

available information.

{b) Information available to the mine operator on biological resources, plant communities,
and wildlife use at and adjacent to the proposed or operating mine site.

(c) Existing topography as shown on contour maps of the site at intervals specified by the
regulatory authority.

{d) Location of manmade features on or near the site.

{e) For existing mines, a plan view drawing showing the location and extent of land
previously affected by nonmetallic mining, including the location of stockpiles, wash ponds and

sediment basins.

~ Note: Some of or all of the information required above may be shown on the same
submittal, i.e. the site map required by par. (a) may also show topography required by par. (c).

{3) POST-MINING LAND USE. (a) The reclamation plan shall specify a proposed post-mining
land use for the nonmetallic mine site. The proposed post-mining land use shall be consistent with
local land use plans and local zoning at the time the plan is submitted, unless a change to the land
use plan or zoning is proposed. The proposed post-mining land use shall also be consistent with
any applicable state, local or federal laws in effect at the time the plan is submitted.

Note: A proposed post-mining land use is necessary to determine the type and degree of
reclamation needed to correspond with that land use. The post mining land use will be key in
determining the reclamation plan. Final slopes, drainage patterns, site hydrology, seed mixes and the
degree of removal of mining-related structures, drainage structures, and sediment control structures

will be dictated by the approved post-mining land use.

(b) Land used for nonmetallic mineral extraction in areas zoned under an exclusive
agricultural use ordinance pursuant to s. 91.75, Stats., shall be restored to agricuitural use.

Note: Section 91.75(9), Stats., contains this requirement. Section 91.01(1}, Stats.,
defines the term "agricultural use”.

(4) RECLAMATION MEASURES. The reclamation plan shall include a description of the proposed
reclamation, including methods and procedures to be used and a proposed schedule and sequence
for the completion of reclamation activities for various stages of reclamation of the nonmetallic
mining site. The following shall be included:
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(a) A description of the proposed earthwork and reclamation, including final slope angles,
high wall reduction, benching, terracing and other structural slope stabilization measures.

(b) The methods of topsoil or topsoil substitute material removal, storage, stabilization and
conservation that will be used during reclamation.

{c) A plan or map which shows anticipated topography of the reclaimed site and any water
impoundments or artificial lakes needed to support the anticipated future land use of the site.

(d) A plan or map which shows surface structures, roads and related facilities after the
cessation of mining.

(e) The estimated cost of reclamation for each stage of the project or the entire site if
reclamation staging is not planned.

(f) A revegetation plan which shall include timing and methods of seed bed preparation,
rates and kinds of soil amendments, seed application timing, methods and rates, mulching, netting
and any other techniques needed to accomplish soil and slope stabilization.

(g) Quantifiable standards for revegetation adequate to show that a sustainable stand of
vegetation has been established which will support the approved post-mining land use. Standards
for revegetation may be based on the percent vegetative cover, productivity, plant density, diversity

or other applicable measures.

{(h) A plan and, if necessary, a narrative showing erosion control measures to be employed
during reclamation activities. These shall address how reclamation activities will be conducted to
minimize erosion and pollution of surface and groundwater.

(i) A description of any areas which will be reclaimed on an interim basis sufficient to qualify
for the waiver pursuant to s. NR 135.41 and which will be subsequently disturbed prior to final
reclamation. Descriptions shall include an identification of the proposed areas involved, methods of
reclamation to comply with the standards in subch. Il and timing of interim and final reclamation.

Note: Some of the information required by this subsection may be combined; i.e. a single
map may show anticipated post-mining topography required by par. (c) as well as structures and
roads as required by par. (d).

(6) The reclamation plan shall contain criteria for assuring successful reclamation in
accordance with s. NR 135.13.

(6) CERTIFICATION OF RECLAMATION PLAN. (a) The mine operator shall provide a signed
certification that reclamation will be carried out in accordance with the reclamation plan. The
landowner and lessee, if different from the operator, shall also provide signed certification that they
concur with the reclamation plan and will allow its implementation, except as provided in par. (b).

{b) For the following situations, the landowner and lessee, if different from the mine
operator, are not required to submit a written certification in accordance with par. (a). For these
situations, the operator shall provide written evidence that the landowner and lessee, if different
from the operator, have been provided with a written copy of the reclamation plan.
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1. The mine operator has submitted a reclamation plan for an existing mine in accordance
with s. NR 135.18(1).

2. The operator has submitted a reclamation plan for a new or reopened mine in accordance
with s. NR 135.18{2) which is located on land for which a lease agreement or memorandum of
lease between the landowner and applicant was recorded prior to 8 months following the effective

date of this chapter . . . [revisor inserts date].

{7) APPROVAL. The regulatory authority shall approve, approve conditionally or deny the
reclamation plan in writing in accordance with s. NR 135.21(1){f) for existing mines and s. NR
135.21(2) for new or reopened mines. Conditional approvals shall be issued according to s. NR
1356.21(3), and denials of permit applications shall be made according to s. NR 135.22.

NR 135.20 Public notice and right of hearing. (1) PUBLIC NOTICE. (a) Except as provided in
sub. {4) for existing mines, a regulatory authority that has received an application to issue a
reclamation permit shall publish a public notice of the application no later than 30 days after receipt

of a complete application or request.

(b) The notice shall briefly describe the mining and reclamation planned at the nonmetallic
mining site. The notice shall be published as a class 2 notice pursuant to s. 985.07(2), Stats., in
the official newspaper of the regulatory authority, or if the department is the regulatory authority in
the official newspaper of the county in which the nonmetallic mining site is located. The notice
shall mention the opportunity for public hearing pursuant to this section and shall give the locations
at which the public may review the application, request and all supporting materials including the

reclamation plan.

{c) Unless the department is the regulatory authority, copies of the notice shall be forwarded
by the regulatory authority to the county or applicable local zoning board, the county and applicable
local planning organization, the county land conservation officer, and owners of land within 300
feet of the boundaries of the parcel or parcels of land on which the site is located. If the
department is the regulatory authority, copies of the notice shall be forwarded to all counties and

municipalities in which the site is located.

{2) LOCAL HEARING. Except as provided in sub. (4) for existing mines, a county or municipal
regulatory authority shall provide for opportunity for a public informational hearing on an application
or request to issue a nonmetallic mining reclamation permit as follows.

(a) If there is a zoning-related hearing on the nonmetallic mine site, the regulatory authority
shall provide the opportunity at this hearing to present testimony on reclamation-related matters.
This opportunity shall fulfill the requirement for public hearing for a nonmetallic mining reclamation

‘permit required by this section. The regulatory authority shall consider the reclamation-related
testimony in the zoning-related hearing in deciding on a permit application pursuant to this chapter.

{b) 1. If there is no opportunity for a zoning-related hearing on the nonmetallic mine site as
described in par. (a), opportunity for public hearing required by this section shall be provided as
follows. Any person residing within, owning property within, or whose principal place of business is
within 300 feet of the boundary of the parcel or parcels of land in which the nonmetallic mining site
is located or proposed may request a public informational hearing. The regulatory authority shall
hold a public hearing if requested by any of these persons within 30 days of the actual date of
public notice under sub. (1). This public informational hearing shall be held no sooner than 30 days
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nor later than 60 days after being requested. The hearing shall be conducted as an informational
hearing for the purpose of explaining and receiving comment from affected persons on the nature,
feasibility and effects of the proposed reclamation. Procedures for the public informational hearing

shall be described in the applicable reclamation ordinance.

2. The subject matter and testimony at this informational hearing, if it is held separately
from any zoning-related hearing where the opportunity exists for testimony on reclamation pursuant
to par. (a), shall be limited to reclamation of the nonmetallic mine site. -

(3) HEARING ON RECLAMATION PERMIT APPLICATIONS TO THE DEPARTMENT. (a) Except as provided
in sub. {4) for existing mines, where the department is the regulatory authority, it shall provide an
opportunity for public informational hearing on an application to issue a nonmetallic mining

reclamation permit.

(b) Any person who resides within, owns property within or whose principal place of
business is within 300 feet of the nonmetallic mining site may request a public informational
hearing. The department shall hold a public hearing if requested by any of these persons within 30
days of the actual date of public notice under sub. (1), which shall be held no sooner than 30 days
and no later than 60 days after being requested and shall be conducted as an informational hearing
for the purpose of explaining and receiving comment from affected persons on the nature,
feasibility, effects and other relevant aspects of the proposed nonmetallic mining and reclamation.
The informational hearing shall be conducted using the procedures for a noncontested case hearing

pursuant to ch. NR 2.

{c) The subject matter and testimony at this informational hearing shall be limited to
reclamation of the nonmetallic mine site.

{4) PUBLIC NOTICE AND HEARINGS FOR EXISTING MINES. (a) No public notice or informational
hearing is required for a nonmetallic mining reclamation permit issued pursuant-to s. NR
135.21(1)(a) for any existing mine.

(b) If the regulatory authority accepts a previously approved reclamation plan for that mine
in accordance with s. NR 135.21(1){(d), no public notice or informational hearing is required.

(c) If the regulatory authority requires the submittal of a new reclamation plan for that mine,
public notice and the opportunity for public informational hearing shall be provided following the
receipt of the reclamation plan in accordance with this section. In this case, subs. (1) to (3) apply;
however, the subject matter and testimony at that hearing, if held, shall be limited to the new

reclamation plan.

NR 135.21 Reclamation permit issuance. (1) EXISTING MINES. (a) All existing nonmetallic
mines where nonmetallic mining takes place after 8 months following the effective date of this
chapter . . . [revisor insert date] and that have applied for a reclamation permit pursuant to s. NR
135.18(1) shall be granted the permit by the regulatory authority within 30 days of the application.

(b) Existing mines that are granted a reclamation permit pursuant to par. (a) shall, within a
time established by the regulatory authority pursuant to its applicable reclamation ordinance that is

between one and 3 years of receipt of the permit, submit to the regulatory authority the following:

1. A reclamation plan that meets the requirements s. NR 135.19; and
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2. Financial assurance required pursuant to s. NR 135.40.

(c) The regulatory authority may, at its discretion, grant a reasonable extension to the
deadline for submitting the materials required in par. (b) when it finds extenuating circumstances

exist.

{d} The regulatory authority shall accept, as satisfaction of the requirement in par. (b} 1.,
submittal of a previously-completed document that includes plans for reclamation so long as:

1. The document has been approved by a county or municipality; and

2. The regulatory authority finds that the document designates a post-mining land use and
describes reclamation measures that meet the reclamation standards of this chapter.

(e} I a regulatory authority determines that a document with reclamation plans previously
approved meets some, but not all of, the requirements of this chapter, the regulatory authority shall
request the supplemental information needed to satisfy the reclamation plan requirements of this
section. In that case, the regulatory authority shall determine whether or not to provide public
notice and opportunity for public hearing pursuant to s. NR 135.20(4){(c), depending on the nature
and extent of the supplemental information.

{f) Within 30 days of receipt of the reclamation plan that meets the requirements of s. NR
135.19 and evidence of financial assurance required pursuant to s. NR 135.40, both as required by
par. (b), the regulatory authority shall affirm in writing its decision whether to approve these
submittals and centinue the nonmetallic mining reclamation permit issued pursuant to par. (a). A
reclamation permit with this written affirmation granting it shall satisfy the requirements of this
chapter without further action, submittal or approval by the regulatory authority.

{2) NEw AND REOPENED MINES. Unless denied pursuant to s. NR 135.22, the regulatory
authority shall approve in writing a request submitted pursuant to s. NR 135.18(2) to issue a
nonmetallic mining reclamation permit for a nonmetallic mine where mining has not yet taken place
after 8 months following the effective date of this chapter . . . [revisor inserts date] or an existing
nonmetallic mine where mining is not taking place after 8 months following the effective date of
this chapter . . . [revisor inserts date]l. However, the regulatory authority may not issue an approval
without prior or concurrent approval of the reclamation plan that meets the requirements of s. NR
135.19. The regulatory authority may issue a reclamation permit subject to conditions in sub. (3) if
appropriate. The permit decision shall be made no sooner than 30 nor later than 90 days following
receipt of the complete reclamation permit application and reclamation plan pursuant to this
subchapter, unless a public hearing is held pursuant to s. NR 135.20. If a public hearing is held, the
regulatory authority shall issue the reclamation permit, subject to conditions pursuant to sub. (3) if
appropriate, or shall deny the permit as provided in s. NR 135.22, no later than 60 days after

completing the public hearing.

(3) CONDITIONS. The regulatory authority may issue a reclamation permit or approve a
reclamation plan subject to general or site-specific conditions if needed to assure compliance with
the nonmetallic mining reclamation requirements of this chapter. One required condition of the
issued permit shall be that the new mine obtain financial assurance pursuant to s. NR 135.40 prior

to beginning mining.
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(4) COOPERATIVE ISSUANCE BY MULTIPLE AUTHORITIES. If more than one regulatory authority has
jurisdiction over a single nonmetallic mining site, the regulatory authorities shall cooperatively issue
a single reclamation permit for the nonmetallic mining site. Any unresolvable issues may be referred

to the department under s. NR 135.48.

NR 135.22 Denial of application for reclamation permit. (1) An application to issue a
nonmetallic mining reclamation permit shall be denied, within the time frame for permit issuance
specified in s. NR 135.21, if the regulatory authority finds any of the following:

(a) The applicant has, after being given an opportunity to make corrections, failed to provide
an adequate permit application, reclamation plan, financial assurance or any other submittal required
by this chapter or the applicable reclamation ordinance to the regulatory authority.

{b) The proposed nonmetallic mining site cannot be reclaimed in compliance with the
reclamation standards contained in the applicable reclamation ordinance, this chapter or ch. 295,

subch. |, Stats.
{c) 1. The applicant, or its agent, principal or predecessor has, during the course of
nonmetallic mining in Wisconsin within 10 years of the permit application or modification request

being considered shown a pattern of serious violations of this chapter or of federal, state or local
environmental laws related to nonmetallic mining reclamation.

2. The following may be considered in making this determination of a pattern of serious
violations: :

a. Results of judicial or administrative proceedings involving the operator or its agent,
principal or predecessor. ’

b. Suspensions or revocations of nonmetallic mining reclamation permits pursuant to this
chapter.

c. Forfeitures of financial assurance.

(d) A denial under this subsection shall be in writing and shall contain documentation of
reasons for denial.

(2) A regulatory authority's decision to deny an application to issue a reclamation permit
may be reviewed under s. NR 135.30.

NR 135.23 Automatic permitting and expedited permit review. (1) AUTOMATIC PERMITTING OF
BORROW SITES FOR LOCAL TRANSPORTATION PROJECTS. (a) The regulatory authority shall automatically
issue an expedited permit under this subsection if the borrow site:

1. Will be opened and reclaimed under contract with a municipality within a period not
exceeding 36 months;

2. Is a nonmetallic mine which is intended to provide stone, soil, sand or gravel for the
construction, reconstruction, maintenance or repair of a highway, railroad, airport facility or other
transportation facility under contract with a municipality;
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3. Is regulated and will be reclaimed under contract with a municipality in accordance with
the requirements of the department of transportation concerning the restoration of nonmetallic

mining sites;
4. |s not a commercial source;

5. Will be constructed, operated and reclaimed in accordance with applicable zoning
requirements, if any, and;

6. Is not otherwise exempt from the requirements of this chapter under s. NR 135.02(3).

{b) The applicant shall notify the regulatory authority of the terms and conditions of the
contract with respect to reclamation of the proposed borrow site.

{c) The applicant shall provide evidence to the regulatory authority to show that the borrow
site and its reclamation will comply with applicable zoning requirements, if any.

(d) The regulatory authority shall accept the contractual provisions incorporating
requirements of the department of transportation in lieu of a reciamation plan under s. NR 135.19.

{e) The regulatory authority shall accept the contractual provisions in lieu of the financial
assurance requirements in NR 135.40.

(f) The public notice and hearing provisions of s. NR 135.20 shall not apply to nonmetallic
mining sites that are issued automatic permits under this subsection.

Note: Local public notice and hearing requifements, if any, regarding zoning decisions still
apply.
(g) The annual fees under s. NR 135.39 shall apply, however, the regulatory authority may

not charge a plan review fee or an expedited plan review fee. Notwithstanding s. NR 135.39(4)(b)
and (c), the total annual fee including the department share shall not exceed the amount in Table 3

of s. NR 135.39.

(h) The regulatory authority shall issue the automatic permit within 7 days of the receipt of a
complete application.

(i) If the borrow site is used to concurrently supply materials for other than the local
transportation project, the automatic permitting in this subsection still applies provided the site will
reclaimed under a contractual obligation with the municipality in accordance with the department of

transportation requirements.

(i). Notwithstanding s. NR 135.36, the operator of a borrow site under this subsection is
required to submit only the information in an annual report necessary to identify the borrow site and

to determine the applicable annual fee.

(2) EXPEDITED PERMITTING (a) An applicant may request éxpedited permit review by
proceeding in accordance with par. (b) or (c).
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(b) An applicant may submit a request for expedited review with payment of the fee
required under s. NR 135.39(4). This request shall state the need for expedited review and the date

by which the expedited review is requested.

(c) An applicant may submit a request for an expedited review if the applicant requires a
reclamation permit to perform services under contract with a municipality. This request for
expedited review shall state the need for expedited review and shall include a copy of the applicable
sections of the contract and the date by which the expedited review is requested.

(d) Following receipt of a request under this subsection, the regulatory authority shall inform
the applicant of the estimated date for decision on issuance of the permit. [f the applicant then
elects not to proceed with the expedited review, the fee paid pursuant to par. (b) shall be returned.

{e) The expedited review process may not waive the requirements of this subchapter for
qulic notice and hearing. This section does not impose an obligation upon the regulatory authority
to act upon a permit application under this section by a specific date.

NR 135.24 Permit modification. (1) BY THE REGULATORY AUTHORITY. If a regulatory authority
finds that, because of changing conditions, the nonmetallic mining site no longer is in compliance
with this chapter or the applicable reclamation ordinance, it shall issue an order modifying the permit
in accordance with s. NR 135.43. This modifying order may require the operator to amend or
submit new application information, reclamation plan, proof of financial assurance or other

information needed to ensure compliance with this chapter or the applicable reclamation ordinance.

(2) BY THE OPERATOR. If an operator desires to modify a nonmetallic mining reclamation
permit or reclamation plan, the operator shall submit an application to modify the permit or plan to
the regulatory authority. The application shall be subject to the requirements of this subchapter.
The regulatory authority that issued the permit shall take action on the application to modify it in
accordance with the standards and procedures contained in this subchapter.

(3) ReviEw. All actions by the regulatory authority pursuant to this section may be
reviewed under s. NR 135.30. ‘

NR 135.25 Permit suspension and revocation. (1) GROUNDS. A regulatory authority may
suspend or revoke a nonmetallic mining permit issued pursuant to this chapter if it finds that the

operator has done any of the following:

(a) Failed to submit a satisfactory reclamation plan within the time frames specified in this

subchapter.

(b) Failed to submit or maintain financial assurance as required by this chapter.
(c) Failed on a repetitive and significant basis to follow the approved reclamation plan.

(2) SusPeENsION. If the regulatory authority makes any of the findings in sub. (1), it may
suspend a nonmetallic mining reclamation permit for up to 30 days. During the time of suspension,
the operator may not conduct nonmetallic mining at the site, except for reclamation or measures to
protect human health and the environment as ordered by the regulatory authority pursuant to s. NR

135.43.
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(3) REVOCATION. If a regulatory authority makes any of the findings in sub. (1), it may
revoke a nonmetallic mining reclamation permit. Upon permit revocation, the operator shall forfeit
the financial assurance it has provided pursuant to s. NR 135.40 to the regulatory authority. The
regulatory authority may use forfeited financial assurance to reclaim the site to the extent needed to
comply with this chapter and the applicable reclamation ordinance.

NR 135.26 Approval of alternate requirements. (1) CRITERIA, A regulatory authority may
approve an alternate requirement to the reclamation standards established in this chapter if the
operator demonstrates and the regulatory authority finds that all of the following criteria are met: -

{a) The nonmetailic mining site, the surrounding property or the mining plan or reclamation
plan has a unique characteristic which requires an alternate requirement.

{b) Unnecessary hardship which is peculiar to the nonmetallic mining site or plan will result
unless the alternate requirement is approved.

{c) Reclamation in accordance with the proposed alternate requirement will achieve the
planned post-mining land use and long term site stability in a manner that will not cause
environmental pollution or threaten public health, safety or welfare.

{2) PROCEDURES. {a) An operator who requests an alternate requirement shall submit the
request in writing as required in the applicable reclamation ordinance.

{b) If the regulatory authority is a county or municipality, the alternate requirement shall be
approved or disapproved as provided in the applicable reclamation ordinance. Approval or
disapproval shall be in writing and shall contain documentation of the reasons why the alternate

requirement was or was not approved.

{c) If the department is the regulatory authority, the request shall be submitted to the
department's bureau of waste management, which shall have authority to approve these requests.
Approval or disapproval shall be in writing and shall contain documentation of the reasons why the

alternate requirement was or was not approved.

(d) A request for an alternate requirement may be incorporated as part of an application to
issue or modify a nonmetallic mining reclamation permit.

(e) An applicable reclamation ordinance may provide opportunity for public informational
hearing pursuant to this subchapter prior to the regulatory authority's action on a request for an

alternate requirement.

(3) DEPARTMENT REVIEW. (a) The regulatory authority shall submit written notice to the
department at least 10 days prior to public hearing pursuant to sub. (2) (e) on the proposed

alternate requirement.

_ {b) If the department determines that the proposed alternate requirement does not comply
with the intent of this chapter or the applicable reclamation ordinance, the department may notify
the regulatory of this determination either prior to or during the public hearing.
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(c) The regulatory authority shall submit each written decision-on an alternate requirement to
the department within 10 days of issuance.

NR 135.27 Permit duration. A nonmetallic mining reclamation permit issued pursuant to
this chapter shall last through the mine's operation and reclamation as described in the approved
reclamation plan. If changes occur in the area to be mined, the nature of planned reclamation, or
other aspects of mining require that the approved reclamation plan be amended, the operator shall
apply for a permit modification pursuant to s. NR 135.24(2). If the mine operator is not the
landowner, the permit duration cannot exceed the duration of the lease unless the lease is renewed
or the permit is transferred to a subsequent lessee or the landowner pursuant to s. NR 135.28.

NR 135.28 Permit transfer. (1) A nonmetallic mining permit may be transferred to a new
operator upon submittal to the regulatory authority of proof of financial assurance and a certification
in writing by the new permit holder that all conditions of the permit will be complied with.

(2) The transfer is not valid until financial assurance has been submitted by the new
operator and accepted by the regulatory authority and the regulatory authority makes a written
finding that all conditions of the permit will be complied with. The previous operator shall maintain
financial assurance until the new operator has received approval and provided the financial

assurance under this section.

NR 135.29 Change of regulatory authority. If there is a change of regulatory authority for a
nonmetallic mining site, the site's nonmetallic mining permit shall remain in effect and be
enforceable until the permit is modified by the new regulatory authority.

NR 135.30 Review of permit decision. (1) COUNTY OR MUNICIPAL PERMIT DECISION.
Notwithstanding ss. 68.001, 68.03 (8) and (9), 68.06 and 68.10 (1) {b), Stats., any person who
meets the requirements of s. 227.42 (1), Stats., may obtain a contested case hearing under s.
68.11, Stats., on a county or municipal regulatory authority's decision to issue, deny or modify a

nonmetallic mining reclamation permit.

(2) DEPARTMENT PERMIT DECISION. Any person who meets the requirements of s. 227.42(1),
Stats., may seek review of a department decision to issue, deny or modify a nonmetallic mining
reclamation permit, where the department administers a nonmetallic mining reclamation program
pursuant to s. NR 135.17(3). This hearing shall be held as a contested case hearing pursuant to ss.
227.42 and 227.43, Stats. The hearing shall be conducted within the county where the
nonmetallic mining site is located. Decisions from these hearings are reviewable in court pursuant

to ss. 227.52 to 227.59, Stats.
SUBCHAPTER IV - ADMINISTRATION AND ENFORCEMENT

NR 135.32 Regulatory authorities for administration of a nonmetallic mining reclamation
program. (1) COUNTIES REQUIRED TO ADMINISTER NONMETALLIC MINING RECLAMATION PROGRAMS. Each
county shall enact and administer a nonmetallic reclamation ordinance that complies with this
chapter, except as provided in subs. (2), (3) and (4). These ordinances shall become effective 6
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months after the effective date of this chapter . . . [revisor inserts datel, at which time counties
shall administer them in conformance with this chapter.

(2) MUNICIPALITIES PERMITTED TO ADMINISTER A NONMETALLIC MINING RECLAMATION PROGRAM. A
municipality may, beginning 6 months after the effective date of this chapter . . . [revisor inserts
date] administer and enforce a nonmetallic mining reclamation program pursuant to this subchapter
if it has adopted and administers a reclamation ordinance that complies with this chapter.
Nonmetallic mining subject to municipal administration and enforcement is not subject to county or
department administration and enforcement pursuant to this subchapter.

{3) DEPARTMENT TO ADMINISTER A NONMETALLIC MINING RECLAMATION PROGRAM UNDER CERTAIN
CONDITIONS. The department shall administer and enforce a nonmetallic mining reclamation program
pursuant to this subchapter only under either of the following conditions:

(a) The county in which a nonmetallic mining site is located has not enacted an applicable
reclamation ordinance, and no applicable reclamation ordinance has been adopted by the
municipality in which the site is located.

(b) The department finds, after a hearing pursuant to subch. V, that a county or
municipality's nonmetallic mining reclamation program does not comply with this chapter, except as

follows:

1. If the department finds a municipality's program does not comply with this chapter, the
county in which the site is located shall administer and enforce a nonmetallic mining reclamation
program if it enacts an applicable reclamation ordinance.

2. If the department finds a county's program does not comply with this chapter, any
municipality that has enacted an applicable reclamation ordinance by the time of this finding may
continue to administer and enforce its nonmetallic mining reclamation program.

(4) If all cities, villages and towns that contain nonmetallic mines in a county with a
population of 700,000 or more administer and enforce a nonmetallic mining reclamation program
pursuant to this chapter by the first day of the fourth month following the effective date of this
chapter . . . [revisor inserts datel, that county may elect not to adopt an applicable nonmetallic
mining reclamation ordinance and not to administer and enforce a nonmetallic mining reclamation

program.

NR 135.35 Mmodel nonmetallic mining reclamation ordinances. The department shall
prepare and publish one or more model reclamation ordinances for counties and municipalities to use

in complying with the requirements of this chapter.

NR 135.36 Operator reporting requirements. (1) An operator shall submit an annual report
for every nonmetallic mining site with a reclamation permit to the regulatory authority. The annual

report shall include all of the following:
{a) The name and mailing address of the operator.

(b) The location of the nonmetallic mining site, including legal description, tax key number
or parcel identification if available.
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(d) The identification number of the applicable nonmetallic mining permit, if assigned by the
regulatory authority.

{e) The acreage currently affected by nonmetallic mining extraction and not yet reclaimed.

(f) The amount of acreage that has been reclaimed to date, on a permanent basis and the
amount reclaimed on an interim basis.

(g) A plan, map or diagram accurately showing the acreage described in pars. (e) and (f).

(h) The following certification, signed by the operator:

"| certify that this information is true and accurate, and that the
nonmetallic mining site described herein complies with all conditions of
the applicable nonmetallic mining permit and Chapter NR 135,
Wisconsin Administrative Code." : :

(2) The annual report shall cover activities for a calendar year and be submitted within 60
days of the end of the year.

(3) Annual reports shall be submitted by an operator for all active and intermittent mining
sites to the regulatory authority for each calendar year until nonmetallic mining reclamation at the
site is certified as complete pursuant to s. NR 135.38 or at the time of release of financial
assurance pursuant to s. NR 135.40 (7).

(4) A regulatory authority may, at its discretion, obtain the information required in sub. {1)
for a calendar year by written documentation of its inspections of a nonmetallic mining site. If the
regulatory authority obtains and documents the required information, the annual report need not be
submitted by the operator. [f the regulatory authority determines that the operator need not submit
an annual report pursuant to this subsection, the regulatory authority shall advise the operator in
writing at least 30 days before the end of the applicable calendar year. In that case, the regulatory
authority shall require the operator to submit the certification required in sub. (1) (h).

(6) A regulatory authority shall retain annual reports required by sub. (1) or equivalent
records as provided in sub. (4) for 10 years after they are submitted, and shall make them available
upon request to the department for inspection or audit activities the department conducts pursuant

to subch. V.

NR 135.37 Regulatory authority's annual report to the department. Unless the department
is the regulatory authority, the regulatory authority shall submit an annual program report to the
department by May 31 for the previous calendar year. The regulatory authority’s annual report shall

include the following:
(1) The total number of nonmetallic mining permits in effect.

(2) The number of new permits issued within the jurisdiction of the regulatory authority.

(3) The number of acres approved for nonmetallic mining and the number of acres newly
approved in the previous year.
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(4) The number of acres being mined.

{5) The number of acres that have been reclaimed and have had financial assurance released
pursuant to this subchapter.

(6) The number of acres that are reclaimed and awaiting release from the financial assurance
requirements of this subchapter.

(7) The number and nature of alternative requirements granted, permit modifications,
violations, public hearings, enforcement actions, penalties that have been assessed and bond or

financial assurance forfeitures.

NR 135.38 Operator reporting of completed reclamation. An operator shall file a notice of
completed reclamation with the regulatory authority when the operator deems reclamation activities
to be completed for a portion of the nonmetallic mine site or for the entire site. The notice of
completed reclamation shall be filed as provided by the applicable reclamation ordinance.

, NR 135.39 Fees. (1) AREAS SUBJECT TO FEES. (a) Fees shall be assessed pursuant to this
section for all unreclaimed acres of a nonmetallic mine site, as defined in s. NR 135.03(25), except

the following:

1. Areas that are defined in s. NR 135.03(16)(b) as not subject to this chapter.

2. Areas that have been determined by the regulatory authority to qualify for fee waiver
because of successful interim reclamation pursuant to s. NR 135.41.

(b) For new and reopened mines that obtain a reclamation permit under s. NR 135.18(2),
the first year's annual fee shall be based upon the unreclaimed acres which are anticipated at the
end of that calendar year. The regulatory authority may waive a portion of the first year's annual
fee in Tables 1, 2 and 3 based on the number of months remaining in the year at the time of

application.

{c) If reclamation has already occurred on portions of a nonmetallic mine site, the fees
for such portions may be submitted with a request that they be held by the regulatory authority
pending certification of completed reclamation pursuant to s. NR 135.40(7). Upon such
certification, the regulatory authority shall refund that portion of the annual fee applying to the
reclaimed areas. !f the regulatory authority fails to make a determination under s. NR 135.40(7}{c)
within 80 days of the request, the regulatory authority shall refund that portion of the annual fee

that applies to the reclaimed areas.

(2) COLLECTION. (a) The regulatory authority shall collect annual fees from the operator
based on the unreclaimed acreage of each nonmetallic mining site described in sub. {1). Annual
fees shall be collected for each subsequent calendar year.

(b) Fees shall be paid to the regulatory authority on or before December 31 for the

subsequent year, unless otherwise specified by s. NR 135.18(1) or (2) or by the regulatory authority
in the applicable reclamation ordinance. If the department is the regulatory authority, the annual fee
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from Table 2 paid in 2001 with the reclamation permit application shall cover both calendar years
2001 and 2002.

(c) The amount collected shall equal the department’s share as described in sub. (3), the
regulatory authority's share described in sub. (4) and if applicable the reclamation plan review fee
described in sub. (5). The department'’s share of the annual fees described in sub. (3) shall be
transferred to the department by March 31, for the previous year by the regulatory authority.

(3) DEPARTMENT SHARE. The department’s statewide share of the annual fees collected
pursuant to this section shall be equal to the department'’s statewide cost to inspect, enforce,
consult with and audit the regulatory authority under this chapter, unless the department is the
regulatory authority and collects a fee under sub. (4)(c). If the department is the regulatory
authority, the fee in Table 1 may not be collected. The department's share of the annual fee under
this subsection shall be assessed based on unreclaimed acreage as specified in Table 1.

Note: If the department is the regulatory authority, the fee in Table 1 may not be
collected. The fees in Tables 2 and 3 and sub. (4)(c) include the department’s statewide costs, as
well as the department'’s estimated expenses as local regulatory authority.

TABLE 1: Department Share of Annual Fees Collected by
County and Local Regulatory Authorities.

Mine Size in Unreclaimed Acres, Annual
Rounded to the Nearest Whole Acre Fee

1 to b acres,

does not include mines < 1 acre $ 30
6 to 10 acres : $ 60
11 to 15 acres $ 80
16 to 25 acres $ 120
26 to 50 acres $ 140
51 acres or larger ; $ 150

(4) REGULATORY AUTHORITY'S SHARE. (a) The fee under this subsection shall be
collected as established in the regulatory authority's applicable reclamation ordinance.

(b) The regulatory authority's share of the annual fees shall as closely as possible equal its
expenses to examine and approve nonmetallic mining reclamation plans and its costs of inspecting
nonmetallic mining reclamation. These costs shall be limited as follows.

1. Fees collected by the regulatory authority under this section shall be used only for
reasonable expenses associated with the administration of this chapter.
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2. If a county or municipal regulatory authority's fees are greater than those established in
par. (c), the county or municipality shall make available for public inspection written documentation
of its estimated program costs and the need for fees exceeding those in par. {(c) prior to adopting

them.

(c) If the department is the regulatory authority, the department shall collect a fee based on
unreclaimed acreage in Table 2 for fees due before the end of December 31, 2003 and Table 3 for

fees due beginning January 1, 2004.

Note: The fees in Tables 2 and 3 include the department's statewide share that would
have otherwise been collected in accordance with Table 1 in sub. (3).

TABLE 2: Annual Fees Due On Or Before December 31, 2003
Where The Department is the Regulatory Authority

Mine Size in Unreclaimed Acres,
Rounded to the Nearest Whole Acre

Annual
Fee

1 to b acres,
does not include mines < 1 acre

6 to 10 acres

11 to 15 acres
16 to 25 acres
26 to 50 acres

51 acres or larger

$ 450
$ 600
$ 750
$ 1000
$ 1100

$ 1250

TABLE 3: Annual Fees Due On or After January 1, 2004
Where The Department is the Regulatory Authority.

Mine Size in Unreclaimed Acres, Annual

Rounded to the Nearest Whole Acre Fee

1 to 5 acres,

does not include mines < 1 acre $ 150

6 to 10 acres $ 300

11 to 15 acres $ 450

16 to 25 acres $ 600

26 to 50 acres $ 700
$ 750

51 acres or larger

27




(d) If the department collects a fee under this subsection, it may not collect a fee for its
statewide costs under sub. (3).

(5) RECLAMATION PLAN REVIEW FEE. (a) The regulatory authority may establish a reclamation
plan review fee in its applicable reclamation ordinance that may be collected in addition to any
annual fee collected pursuant to subs. (3) and (4). This fee may not apply to nonmetallic mines that

submit a reclamation plan pursuant to s. NR 135.18(1)}{c).

(b) If the department is the regulatory authority, the reclamation plan review fee for
reclamation plans submitted on or after January 1, 2004 shall be as in Table 4. This fee may not
apply to nonmetallic mines that submit a reclamation plan pursuant to s. NR 135.18(1)(c).

TABLE 4: Plan Review Fee For Reclamation Plans Submitted On or
After January 1, 2004 Where The Department Is The Regulatory Authority.

Proposed Mine Site Size, One-Time Plan
Rounded to the Nearest Whole Acre Review Fee

1 to 25 acres | $ 900

26 to b0 acres $ 1200

51 or more acres $ 1500

(d) The regulatory authority shall establish an expedited reclamation plan review fee in its
applicable reclamation ordinance. If the department is the regulatory authority, the expedited plan
review fee shall be $500 in addition to the plan review fee pursuant to par. {(b).

(e) The reclamation plan review fee and, if applicable, the expedited reclamation plan review
fee shall be added to and collected as part of the annual fee established under this section.

(6) REDUCTION OF ANNUAL FEES FOR CERTAIN MINES. (a) A regulatory authority, as part of its
applicable reclamation ordinance, may establish reduced annual fees for nonmetallic mines in which

nonmetallic mining has not taken place in the previous calendar year.

(b) The department's share pursuant to sub. (3) of fees for nonmetallic mines in which no
nonmetallic mining has taken place during a calendar year shall be $15.

(c) If the department is the regulatory authority, its fee under sub. (4)(c) for mines in which
mining has not taken place in the previous calendar year shall be $100. :

(7) Within 36 months after the effective date of this chapter . . . [revisor inserts date], the
department shall submit to the natural resources board a report on whether the nonmetailic mining
reclamation revenue, expenditures and fees established by this section and by other regulatory
authorities are reasonable. The report shall be prepared in consultation with the nonmetallic mining
advisory committee established under s. NR 135.51.
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Note: The department intends to continue to consult and seek the advice of representatives
of persons affected by the fees established by the department and other regulatory authorities for
the purpose of preparing the report to the natural resources board required by this subsection.

NR 135.40 Financial assurance. (1) NOTIFICATION. The regulatory authority shall provide
written notification to the operator of the amount of financial assurance required under sub. (3).

(2) FILING. Following approval of the nonmetallic reclamation permit, and as a condition of
the permit, the operator shall file a financial assurance with the regulatory authority. The financial
assurance shall provide that the operator shall faithfully perform all requirements in this chapter, an
applicable reclamation ordinance and the reclamation plan. ‘Financial assurance shall be payable
exclusively to the regulatory authority that has jurisdiction and who issues the approval for the
reclamation plan. In cases where the regulatory authority changes from one jurisdiction to another
all financial assurance shall be made payable to the regulatory authority that currently has primary

regulatory responsibility in that jurisdiction.

(3) AMOUNT AND DURATION OF FINANCIAL ASSURANCE. The amount of financial assurance shall
equal as closely as possible the cost to the regulatory authority of hiring a contractor to complete
either final reclamation or progressive reclamation according to the approved reclamation plan. The
amount of financial assurance shall be reviewed periodically by the regulatory authority to assure it
equals outstanding reclamation costs. Any financial assurance filed with the regulatory authority
shall be in an amount equal to the estimated cost to the regulatory authority for reclaiming all sites
the operator has under project permits. The regulatory authority may, at its discretion, accept a
lesser initial amount of financial assurance provided that the permittee initiates a process to
continuously increase the amount of financial assurance until it is adequate to effect reclamation.
An escrow account may be established that is based on production gross sales and serves to
provide regular payments to an account that is designed to grow to the amount necessary to
guarantee performance of reclamation by the expected time of final reclamation. The period of the
financial assurance is dictated by the period of time required to establish the post mining land use
declared and approved of in the mine reclamation plan. This may extend beyond the permit if
required to accomplish successful and complete implementation of the reclamation plan.

{4) FORM AND MANAGEMENT. Financial assurance shall be provided by the operator and shall
be by a bond or an alternate financial assurance. Financial assurance shall be payable to the
regulatory authority and released upon successful completion of the reclamation measures specified
in the reclamation plan. Alternate financial assurances may include, but are not limited to cash,
certificates of deposits, irrevocable letters of credit, irrevocable trusts, established escrow accounts,
demonstration of financial responsibility by meeting net worth requirements, or government
securities. Any interest from the financial assurance shall be paid to the operator. Certificates of
deposit shall be automatically renewable or other assurances shall be provided before the maturity
date. Financial assurance arrangements may include, at the discretion of the regulatory authority, a
blend of different options for financial assurance including a lien on the property on which the
nonmetallic mining site occurs or a combination of financial assurance methods.

{5) MULTIPLE PROJECTS. Any operator who obtains a permit from the regulatory authority for
2 or more nonmetallic mining sites may elect, at the time the second or subsequent site is
approved, to post a single financial assurance in lieu of separate financial assurance instruments for
each nonmetallic mining site. When an operator elects to post a single financial assurance in lieu of
separate financial assurances for each mining site, no financial assurances previously posted on
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individual mining sites shall be released until the new financial assurance has been accepted by the
regulatory authority.

(6) MULTIPLE JURISDICTIONS. In cases where more than one regulatbry authority has
jurisdiction, a cooperative financial security arrangement may be developed and implemented by the
regulatory authorities to avoid requiring the permittee needing to prove financial assurance with
more than one regulatory authority for the same nonmetallic mining site. Financial assurance is
required for each site and two or more sites of less than one acre by the same operator, except that
governmental units are not required to obtain financial assurance.

(7) CERTIFICATION OF COMPLETION AND RELEASE. (a) The operator shall notify the regulatory
authority, by filing a notice of completion, at the time that he or she determines that reclamation of
any portion of the mining site or the entire site is complete. The regulatory authority shall inspect
the mine site or portion thereof that was the subject of the notice of completion to determine if
reclamation has been carried out in accordance with the approved reclamation plan. The regulatory
authority may partially release the financial assurance if it determines that compliance with a portion
of the reclamation plan has been achieved and requires no waiting period. After determining that
reclamation is complete the regulatory authority shall issue a certificate of completion and shall

release the financial assurance.

(b) The regulatory authority shall make a determination of whether or not the éertiﬁcation in
par. (a) can be made within 60 days that the request is received. ‘

(c) A regulatory authority may make a determination under this subsection that:

1. Reclamation is not yet complete;

2. It is not possible to assess whether reclamation is complete due to weather conditions,
snow cover or other relevant factors;

3. Reclamation is complete in a part of the mine; or

4. Reclamation is fully complete.

(8) FORFEITURE. Financial assurance shall be forfeited if any of the following occur:

(a) A permit is revoked under s. NR 135.25 and the appeals process has been completed.

(b) An operator ceases mining operations and fails to reclaim the site in accordance with the
reclamation plan.

{(9) CANCELLATION. Financial assurance shall provide that it may not be canceled by the
surety or other holder or issuer except after not less than a 90 day notice to the regulatory authority
in writing by registered or certified mail. Not less than 30 days prior to the expiration of the 90-day
notice of cancellation, the operator shall deliver to the regulatory authority a replacement proof of
financial assurance. In the absence of this replacement financial assurance, all mining shall cease

until the time it is delivered and in effect.

{10) CHANGING METHODS OF FINANCIAL ASSURANCE. The operator of a nonmetallic mining site
may change from one method of financial assurance to another. This may not be done more than
once a year unless required by an adjustment imposed pursuant to sub. (12). The operator shall
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give the regulatory authority at least 60 days notice prior to changing methods of financial
assurance and may not actually change methods without the written approval of the regulatory

authority.

(11) BANKRUPTCY NOTIFICATION. The operator of a nonmetallic mining site shall notify the
regulatory authority by certified mail of the commencement of voluntary or involuntary proceeding
under bankruptcy code, 11 USC, et seq., naming the operator as debtor, within 10 days of

commencement of the proceeding.

{(12) ADJUSTMENT OF FINANCIAL ASSURANCE. Financial assurance may be adjusted when
required by the regulatory authority. The regulatory authority may notify the operator in writing that
" adjustment is necessary and the reasons for it. The regulatory authority may adjust financial
assurance based upon prevailing or projected interest or inflation rates, or the latest cost estimates

for reclamation.

{13) NET WORTH TEST. {a) Only an operator that meets the definition in s. 289.41 (1) (b),
Stats., may use the net worth method of providing financial assurance.

{(b) The operator shall submit information to the regulatory authority in satisfaction of the net
worth test requirements of s. 289.41 (4), Stats. The criteria in s. 289.41 (6) (b), (d), (e), (f), (g),

{h} and (i), Stats., shall apply.

(c) An operator using the net worth test to provide financial assurance for more than one
mine shall use the total cost of compliance for all mines in determining the net worth to reclamation

cost ratio in accordance with s. 289.41 (6), Stats.

(d) The department determinations under the net worth test shall be done in accordance
with s. 289.41 (5), Stats.

{e) In addition, the operator shall submit a legally binding commitment to faithfully perform
all compliance and reclamation work at the mine site that is required under an applicable nonmetallic

mining reclamation ordinance.

NR 135.41 Interim reclamation waiver. [f the regulatory authority determines that areas
within a mining site have been successfully reclaimed on an interim basis in accordance with the

reclamation plan, the regulatory authority:
{1) Shall waive annual acreage fees for those areas, and

(2) May reduce or waive financial assurance requirements for those areas.

NR 135.42 Rregulatory authority right of inspection. (1) No person may refuse entry or
access onto a nonmetallic mining site of a duly authorized officer, employe or agent of the
regulatory authority or the department who presents appropriate credentials to inspect the site for
compliance with the nonmetallic mining reclamation permit, the applicable reclamation ordinance,
this chapter or ch. 295, subch. I, Stats. Any person who enters the site under this right of
inspection shall obtain training and provide their own safety equipment needed to comply with any
federal, state or local laws or regulations controlling persons on the nonmetallic mining site.
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(2) If requested, the department shall furnish to the operator a written report of its
inspection under this section, setting forth all relevant observations, information and data which
relate to the site's compliance status under this chapter and ch. 295, subch. |, Stats.

NR 135.43 Enforcement, orders, penalties. (1) LOCAL ORDERS AND ENFORCEMENT. The
regulatory authority that administers a nonmetallic mining reclamation ordinance, or an agent
designated by that governing body, may do any of the following:

(a) Issue an order, requiring an operator to either comply with provisions of or cease
violations of ch. 295, subch. |, Stats., this chapter, an applicable reclamation ordinance, a
nonmetallic mining reclamation permit, permit conditions or an approved mining reclamation plan.

(b) lssue a special order suspending or revoking a nonmetallic mining reclamation permit
under s. NR 135.25, or directing an operator to immediately cease an activity regulated under this
chapter or under an applicable reclamation ordinance until the necessary plan approval is obtained.

{c) Submit an order to abate violations of the nonmetallic mining reclamation ordinance to a
district attorney, corporation counsel, municipal attorney or the attorney general for enforcement.
The district attorney, corporation counsel, municipal attorney or the attorney general may enforce

those orders.

>(2) RIGHT OF REVIEW. A person holding a reclamation permit who is subject to an order
pursuant to sub. (1) shall have the right to review the order in a contested case hearing under s.
68.11 Stats., notwithstanding the provisions of ss. 68.001, 68.03 (8) and (9), 68.06 and 68.10 (1)

(b), Stats.

(3) DEPARTMENT ORDERS. (a) If the department is the regulatory authority, it may issue an
order as provided in sub. (1).

(b) In addition to orders issued under sub. (1), the department may issue a special order
directing the immediate cessation of an activity regulated under this section until the nonmetallic
mining site complies with the nonmetallic mining reclamation standards established under subch. I

{c) A person holding a reclamation permit who is subject to an order issued under this
subsection shall have the right to review the order in a contested case under s. 227.42, Stats.

(4) PENALTIES. (a) Any person who violates this chapter or an order issued under sub. (1) or
(3) may be required by the regulatory authority to forfeit not less than $25 nor more than $1,000
for each violation. Each day of continued violation is a separate offense. While an order issued
under this section is suspended, stayed or enjoined, this penalty does not accrue. The cost of
enforcement incurred by the regulatory authority shall be considered in establishing these

forfeitures.

(b) Except for the violations referred to in par. (a), any person who violates ch. 295 subch. I,
Stats., this chapter, any reclamation plan approved pursuant to this chapter or an order issued under
sub. (1) or (3) shall forfeit not less than $10 nor more than $5,000 for each violation. Each day of
violation is a separate offense. While an order issued under this section is suspended, stayed or

enjoined, this penalty does not accrue.
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SUBCHAPTER V - DEPARTMENT OVERSIGHT AND ASSISTANCE

NR.135.44 Department review of pre-existing ordinances. (1) Any county or municipality
that intends to enforce an nonmetallic mining reclamation ordinance that was in effect before June
1, 1993 shall submit a.copy of the ordinance to the department.

(2) If the department finds that any part of the submitted reclamation ordinance is not at
least as restrictive as the requirements of this chapter, or is.not adequate to effect the purposes of
ch. 295, subch. I, Stats., and meet the requirements of this chapter, it shall communicate this
finding and the basis for it to the county or municipality in writing. The county or municipality may
amend its reclamation ordinance and submit the amended ordinance to the department for a
determination under this subsection of whether the amended ordinance is at least as restrictive as
the requirements of this chapter. The county or municipality may continue administering its
reclamation ordinance while working to amend the ordinance to comply with this chapter. Where
amendment is necessary pursuant to this subsection, the county or municipality shall submit a copy
of the amended reclamation ordinance as enacted to the department.

NR 135.45 Department review of new ordinances. (1) A county or municipality which
proposes to adopt a nonmetallic mining reclamation ordinance in accordance with this chapter shall
submit the proposed ordinance to the department for review and a determination of compliance at
least 45 days prior to its adoption. The county or municipality may submit a description of its
proposed nonmetallic mining program to the department for technical advice.

{2) The department shall determine whether the ordinance will comply with this chapter.

(3) Within 30 days of receipt of a proposed ordinance under this section, the department
shall advise the county or municipality of its determination under sub. (2). '

(4) Before the governing body of a county or municipality adopts a proposed ordinance, it
shall obtain a determination of compliance from the department under this section. ’

(6) Upon enactment, the county or municipality shall submit a final copy of the ordinance to
the department.

NR 135.46 Amendment of ordinances. A county or municipality may not amend its
nonmetallic mining reclamation ordinance in a manner which makes it more or less restrictive than
this chapter. The county or municipality shall submit a copy of an amended ordinance to the

department,

NR 135.47 Department audits. {1) The department shall periodically review the nonmetallic
mining program of each regulatory authority to determine if the program is being conducted in
compliance with this chapter, and is effective and consistent in ensuring operator compliance with
the statewide uniform reclamation standards contained in this chapter.

(2) The program review shall include a performance audit and on-site inspections of mining
operations within the jurisdiction.
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(3) During the performance audit the department may evaluate the regulatory authority with
respect to all of the following: :

(a) Compliance with the county or local regulatory authority's nonmetallic mining
reclamation ordinance and the standards in this chapter.

~ (b} The procedures employed by the regulatory authority regarding reclamation plan review,
and the issuance and modification of permits.

(c) The methods for review of annual reports received from operators.

(d) The method and effectiveness of fee collection.

(e) Procedures to accurately forward the department's portion of collected fees in a timely
fashion.

(f) Methods for conducting on-site compliance inspections and attendant reports, records
and enforcement actions.

{g) Responses to citizen complaints.

(h) The method of and accuracy in determining the amount of the financial assurance
obtained from the operator to guarantee reclamation performance.

(i) The maintenance and availability of records.

(j) The number and type of approvals for alternative requirements issued pursuant to this
chapter. .

(k) The method of determining the success of reclamation in meeting the criteria contained
in the reclamation plan and subsequently releasing the financial assurance pursuant to s. NR

135.40(7).

(L) Any changes in local regulations, ordinances, funding and staffing mechanisms or any
other factor which might affect the ability of the regulatory authority to implement its nonmetallic

mining reclamation program.

{m) The amount of fees collected in comparison to the amount of money actually expended
for nonmetallic mining reclamation program administration. ‘

(n) Any other performance criterion that the department may deem necessary 1o ascertain
compliance with this chapter.

(4) The department shall issue a written determination to the audited regulatory authority
not less than every 10 years within 90 days of its audit, of whether or not the reclamation program
administered by the regulatory authority is in compliance with the provisions of this chapter.

(5) If the department finds and states, within 90 days of its audit, in its written
determination that the regulatory authority is not in compliance with this chapter, the department
shall give the regulatory authority adequate opportunity to correct deficiencies and respond to the

department’s comments.
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(6) Following a preliminary determination that a nonmetallic mining reclamation program
administered by a county or local government regulatory authority is not achieving compliance with
this chapter, the department shall consult with the nonmetallic mining advisory committee.

NR 135.48 Noncompliance hearing. If, as a result of adoption of an ordinance or an audit
pursuant to s. NR 135.47, the department determines that a regulatory authority is not in
compliance with this chapter and has not corrected deficiencies after written notice, the department
may schedule a hearing regarding whether the regulatory authority shall continue administering its
nonmetallic mining reclamation program. The department shall provide 30 days notice to the
regulatory authority prior to conducting the hearing. The hearing shall be held within the jurisdiction
of the regulatory authority. The department shall issue a written decision of its conclusion as soon

as practicable after the hearing.

NR 135.49 Municipal noncompliance, consequences. (1) If, as a result of a noncompliance
hearing held pursuant to s. NR 135.48, the department issues a written decision finding a
municipality is out of compliance with this chapter, the municipality's authority to administer its
nonmetallic mining reclamation program shall be revoked. In this case, the applicable reclamation
ordinance of the county in which the municipality is located shall apply in the municipality.

(2) A municipality whose authority has been revoked may apply to the department to
resume administration of its applicable reclamation ordinance and nonmetallic mining reclamation

program after 3 years have elapsed since revocation.
The department, after hearing, may approve the municipality's request to resume administering its
nonmetallic mining reclamation program if it finds that the municipality demonstrates the capacity to

comply with this chapter.

NR 135.50 County noncompliance, consequences. (1) If as a result of a noncompliance
hearing held pursuant to s. NR 135.48, the department issues a written decision finding a county is
out of compliance with this chapter, the department shall, as soon as practicable after the hearing,
assume responsibility for the administration of the nonmetallic mining reclamation ordinance and
program in that county, including collection of fees and review and approval of reclamation plans

and permit applications.

(2) Municipalities that are approved to administer an applicable reclamation ordinance and
program may continue to do so after the department begins to administer a nonmetallic mining
program pursuant to this section. However, no municipality may enact for the first time an
applicable reclamation ordinance during the time that the department administers the program in the

county in which the municipality is located.

(3) The county found to be in noncompliance may apply to the department, at any time to
resume administration of the nonmetallic mining reclamation program. The department, after
hearing, may approve the county's request to resume administering its nonmetallic mining
reclamation program if it finds that the county demonstrates the capacity to comply with this

chapter.
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NR 135.51 Nonmetallic mining advisory committee. (1) The department shall appoint a
nonmetallic mining advisory committee to advise it on the administration of this chapter and ch.

295, subch. |, Stats.

(2) The nonmetallic mining advisory committee shall consist of 9 members appointed for
terms not exceeding 3 years. Members shall represent economic, scientific and cultural viewpoints
and shall include a representative from businesses that extract nonmetallic minerals, a
representative from a business that uses nonmetallic minerals for road building and other purposes

and a representative of an organization of persons who administer county zoning ordinances. The
nonmetallic mining advisory committee shall meet at least annually.

(3) The nonmetallic mining advisory committee shall be consulted before the department
may hold a hearing on revoking a nonmetallic mining reclamation program pursuant to s. NR

135.48.

NR 135.52 Department assistance. (1) In order to assist regulatory authorities in the
development, implementation and administration of nonmetallic mining reclamation programs, the
department may provide training workshops, written materials, and technical assistance addressing
how to establish and implement a nonmetallic mining reclamation program. The department may
make computer software available to regulatory authorities to assist in record keeping and in the

generation of standard forms.

Note: Specific mine safety training for reclamation inspectors may be made available
through the department of commerce or the federal mine safety and health administration.

(2) Any party may request the department's technical opinion in a matter involving a
dispute between a regulatory authority and a nonmetallic mine operator.

SUBCHAPTER VI - REGISTRATION OF MARKETABLE NONMETALLIC MINERAL DEPOSITS

NR 135.53 Definitions. In this subchapter:

(1) "Contiguous parcels” means 2 or more parcels of land that share a common property
boundary or have property boundaries that meet on at least one point. For purposes of this
definition, parcels are contiguous notwithstanding the existence of public or private roads or

easements.

(2) "Marketable nonmetallic mineral deposit" means a nonmetallic mineral deposit that meets
the criteria in s. NR 135.54.

(2m)  "Permitted or conditional use” means conducting nonmetallic mining under any
existing zoning if one of the criteria in s. NR 135.56(3)(b) is met.

(3) "Zoning authority” means any county or municipal zoning board or other authority which
exercises authority to zone the land which a landowner seeks to register under this subchapter.

NR 135.54 Marketable nonmetallic. mineral deposit. A marketable nonmetallic mineral
deposit is one which can be or is reasonably anticipated to be commercially feasible to mine and has
significant economic or strategic value. The significant economic or strategic value must be
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demonstrable using geologic, mineralogical or other scientific data, due to the deposit's quality,
scarcity, location, quantity or proximity to a known user.

NR 135.55 Who may register a marketable nonmetallic mineral deposits. Beginning on
June 1, 1994, a landowner may register his or her land pursuant to this subchapter.

NR 135.56 Redgistration requirements. (1) The registration shall include a legal description
delineating the land and a certification and delineation by a registered professional geologist or a
registered professional engineer that the land has a marketable nonmetallic mineral deposit. In
making this certification, the registered geologist or registered professional engineer shall describe
the type and quality of the nonmetaliic mineral deposit, the areal extent and depth of the deposit,
how the deposit's quality, extent, location and accessibility contribute to its marketability, and the
quality of the deposit in relation to current and anticipated standards and specifications for this type
of material. This certification shall be supported by logs or records of drilling, boring, geophysical
surveys, records of physical inspections of outcrops or equivalent scientific data.

(2} The certification shall include the registered geologist's or registered professional
engineer's seal affixed to this statement:

"1 hereby certify that this document contains a description of a marketable
nonmetallic mineral deposit consistent with the requirements of Chapter NR

135, Wisconsin Administrative Code.”

(3) {a) A person wishing to register land pursuant to this subchapter shall provide evidence
that nonmetallic mining is a permitted or conditional use for the land under zoning in effect on the
day in which notice is provided to the zoning authorities pursuant to sub. (4). ‘

(b} Nonmetallic mining is a permitted or conditional use for land if any of the following
apply: :
1. There is no existing zoning.

2. The land is in a zoning category that expressly states that nonmetallic mining is either a
permitted use or may be allowed as a conditional use.

3. The land is in a zoning category that allows general uses and the zoning authority allows
nonmetallic mining as a permitted or conditional use as a subset of the general uses listed for that
zoning category, even though nonmetallic mining in not expressly referred to in the zoning.

{c) If the existing zoning requires a conditional use permit for nonmetallic mining, there is no
need to apply for or obtain a conditional use permit in order to register the land pursuant to this

subchapter.

(4) A copy of the proposed registration and supporting information shall be provided to each
zoning authority if the land is zoned, the county regulatory authority, the municipal regulatory
authority if one exists, the city, village or town in which the deposit is located, and the department
at least 120 days prior to filing of the registration. Each zoning authority shall maintain records of
proposed registrations of lands containing marketable nonmetallic mineral deposits which they shall

receive in a manner of the zoning authority's choosing.
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(5) The registration shall include a certification by the landowner and binding on the
landowner and his or her successors in interest that the landowner will not undertake any action
that would permanently interfere with present or future extraction of the nonmetallic mineral deposit

for the duration of the registration.

(6) Registration shall be accomplished by recording the information required by this section,
the date of recording, and the date registration expires as a deed notice in the office of registrar of
deeds pursuant to s. 59.51 (1), Stats., in the county in which the land is located no sooner than
121 days and no later than 240 days after notice to zoning authorities has been provided pursuant

to sub. {4).

NR 135.57 Registration of contiguous parcels. Contiguous parcels of land meeting the
following criteria may be included in one registration under this subchapter.

(1) The parcels are owned by the same person.

(2) The parcels contain a marketable nonmetallic mineral deposit as defined in s. NR 135.54.

(3) The parcels are contiguous as defined in s. NR 135.53(1).

NR 135.58 Objection to registration by a zoning authority. (1) A zoning authority of land
that a landowner intends to register as a marketable nonmetallic mineral deposit may object to the
proposed registration only if it gives notice of its intent to object and the reasons for its objection no
later than 60 days after receiving notice of intent pursuant to s. NR 135.56(3). A zoning authority
may object to registration only on the grounds of one of the following conditions:

(a) Zoning in effect on the date that notice of intent to register land containing a deposit
was provided to the zoning authority does not permit or conditionally permit nonmetallic mining
under the criteria in s. NR 135.56(3)(b); or

{b) There is not a marketable nonmetallic mineral deposit, as defined in s. NR 135.54, on the
land proposed to be registered.

(2) A landowner who is notified under sub. (1) of the zoning authority's intent to object
may withdraw or modify the proposed registration of a deposit.

(3) A zoning authority may sustain its objection to registration only by filing suit in the
circuit court with jurisdiction over the land to be registered within 60 days of providing notice to
object pursuant to sub. (1). The zoning authority may prevail in this suit only if it demonstrates by
a preponderance of credible evidence that, notwithstanding any modifications pursuant to sub. {2),

one of the conditions in sub. (1) (a) or (b) exists.

NR 135.59 Duration and renewal of registration. (1) Registration of land containing a
marketable nonmetallic mineral deposit expires 10 years after the date registration is recorded

unless renewed according to this section.
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(2) A landowner may not renew registration of land containing a marketable nonmetallic
mineral deposit if the deposit has been commercially depleted.

(3) {a) A landowner may renew registration of land containing a marketable nonmetallic
mineral deposit upon which mining has not yet taken place for one additional 10-year term without
a new determination of marketability by notifying the zoning authority and recording a deed notice
renewing registration with the county registrar of deeds. Renewal of registration shall be recorded
at least 10 days and no more than one year before registration expires. A zoning authority may
object to this one-time renewal according to the procedures of s. NR 135.58, but only on the
grounds that there is no longer a marketable nonmetallic mineral deposit. Once this one-time
renewal of registration has expired, the landowner may register land containing the deposit again in

accordance with this subchapter.

{b} " A landowner may not submit a notice of intent to register land containing a nonmetallic
mineral deposit more than one year before the expiration of current registration.

(4) Notwithstanding sub. (3), a person may continue to renew registration in accordance
with this section of land on which nonmetallic mining is taking place for an unlimited number of 10-
year periods, so long as active mining is taking place on any portion of the registered iand.

(5) Registration of land containing a marketable nonmetallic mineral deposit may not be
rescinded by the county in which it is located, or by the landowner or his or her successors or
assigns except by expiration in accordance with this section or by termination pursuant to s. NR

135.61.

NR 135.60 Previously registered deposits. (1) Land that has been registered as an
economically viable nonmetallic mineral deposit under s. 144.9407(9), 1993 Stats. or s. 295.20,
Stats. prior to the effective date of this chapter . . . [revisor inserts date] shall become a registered
marketable nonmetallic mineral deposit to which this subchapter applies.

(2) Land registered under sub. (1) shall remain registered as a marketable nonmetallic
mineral deposit for a period that ends 10 years after the initial date of registration was recorded as a
notation in the office of the registrar of deeds in the county in which the nonmetallic mineral deposit
is located. After this 10-year registration period, the land may be re-registered as a marketable
nonmetallic mineral deposit in accordance with s. NR 135.56. Land which has become registered
pursuant to sub. (1) may not be re-registered for a 10-year term as provided in s. NR 135.59(3).

NR 135.61 Termination of registration of a depleted deposit. The landowner may terminate
registration under this subchapter of land containing a marketable nonmetallic mineral deposit where
the deposit has been depleted, or where the deposit is no longer economically viable to mine.
Termination of registration shall be accomplished by the landowner filing a statement of the
foregoing, with supporting certification by a registered geologist or registered professional engineer,
at the office of the register of deeds in the county in which the land is located.

NR 135.62 Relationship to planning and zoning. (1) A county or municipality that has
received notice of intent to register pursuant to s. NR 135.56(3) may not, by zoning, granting a
variance, or other official action or inaction, permit the erection of permanent structures on, or
otherwise permit the use of any subsequently registered land containing a marketable nonmetallic
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mineral deposit in a manner that would permanently interfere with the present or future extraction
of the nonmetallic mineral deposit. This limitation begins when notice of intent to register is

received.

(2) Any request by the owner of registered land or his or her agent for a permit, grant of
authority, variance, zoning change or other official action shall be accompanied by a copy of the
registration, certified by the register of deeds as the recorded document.

{3) The limitation of government action in sub. (1) applies to land where a zoning authority
with jurisdiction has provided notice of intent to object to registration pursuant to s. NR 135.57(1),
until the time the registration expires, is terminated, or the objecting zoning authority finally prevails
in court action pursuant to s. NR 135.58(3) to sustain its objection.

{(4) (a) Notwithstanding sub. (1), a county or municipality may rezone land which contains
a marketable nonmetallic mineral deposit and upon which mining has not begun on any portion if the
rezoning is necessary to implement a master plan, comprehensive plan or land use plan which has
been lawfully adopted by an appropriate governing body at least one year prior to the rezoning.

(b) Any zoning change to implement a lawfully adopted master plan, comprehensive plan or
land use plan may not apply to land containing a registered marketable nonmetallic mineral deposit
until the expiration of the current registration period or the one-time registration renewal period
under s. NR 135.59(3), whichever comes last. A zoning change which has been adopted pursuant.
to this subsection may be used by a zoning authority as the basis for objecting, pursuant to s. NR
135.58(1)(a), to reregistration of land containing a marketable nonmetallic mineral deposit.

(c) Registration of land containing a marketable nonmetallic mineral deposit does not relieve
the property owner from the obligation to obtain all necessary permits and approvals to be able to
mine the deposit, nor does mineral registration create a presumption that these permits will be
granted. However, land use plans and zoning ordinances adopted by a county, municipality or
agency shall make all reasonable provisions to preserve identified marketable nonmetallic mineral

deposits.

NR 135.63 Right of eminent domain. Nothing in this subchapter affects any state, county
or municipal authority to acquire property by eminent domain.

NR 135.64 Exceptions. Nothing in this subchapter shall prohibit:

(1) A use of land permissible under a zoning ordinance on the day before the land
containing a marketable nonmetallic mineral deposit was registered pursuant to this subchapter.

(2) Acquisition of land containing a registered marketable nonmetallic mineral deposit by a
county, municipality or other governmental unit for a public purpose.

SECTION 2. NR 340.05(3m) is created to read:

»

NR 340.05(3m) In addition to all other requirements of this chapter, reclamation plans
required by this section shall include a designation of post-mining land use and comply with the
reclamation standards established in ch. NR 135.

40



SECTION 3. NR 340.06(3){i) is created to read:
NR 340.06(3)(i) Reclamation as proposed in the plan required by s. NR 340.05 shall comply

with the reclamation standards established in ch. NR 135.

The foregoing rule was approved and adopted by the State of Wisconsin Natural Resources
Board on

The rule shall take effect on December 1, 2000.

Dated at Madison, Wisconsin

STATE OF WISCONSIN
DEPARTMENT OF NATURAL RESQURCES

By

George E. Meyer, Secretary

(SEAL)
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