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Comments

[NOTE: All citations to “Manual” in the comments below are to the
Administrative Rules Procedures Manual, prepared by the Revisor of
Statutes Bureau and the Legislative Council Staff, dated September
1998.]

1. Statutory Authority

Section DOC 330.11 (1) (b) states that, in a hearing regarding the pharmacological treatment
of a probationer or parolee, no privilege other than the attorney-client privilege is applicable.
-~ However, s. 227.45 (1), Stats., states that an agency or hearing examiner in a contested case must
give effect to the rules of privilege recognized by law. Is the pharmacological treatment hearing not
a contested case or does specific statutory authority exist for s. DOC 330.11 (1) (b)?

2. Form, Style and Placement in Administrative Code

a. Ins.DOC330.05 (1), the title should either be deleted or a title should be created for sub.
(2) as well. [Sees. 1.05 (1), Manual, and s. DOC 330.11.] If titles are used for these subsections,
they should be written in solid capital letters. [See s. 1.05 (2) (c), Manual.]

b. Ins. DOC 330.07 (2), the word “will” should be replaced by the word “shall.”

4. Adequacy of References to Related Statutes, Rules and Forms

a. Ins.DOC 330.01, “s. 304.06 Stats.” should be replaced with “s. 304.06 (1q) (a), Stats.”
This comment also applies to s. DOC 330.03 (14).

b. Ins. DOC 330.06 (2), the notation “s.” should be inserted before the cross-reference.



-2-

c. Ins.DOC 330.15 (5), it appears that the reference to “sub (3)” should be replaced by a
reference to “s. DOC 330.11 (3) (a).”

5. Clari rammar, Punctuation and Use of Plain Language

a. The introductory clause for the rule-making order should state that the order creates ch.
DOC 330.

b. In the plain language analysis, the statutes listed as statutory authority and statutes
interpreted should be listed in numerical order. In addition, the initial statement of statutory
authority is not consistent with the statement of authority ins. DOC 330.02. These statements should
be reconciled.

c. In the first paragraph of the analysis, the word “promulgated” should be inserted
following the phrase “These rules are.” In the second paragraph, the word “offenders” should be
replaced by the word “offender’s.”

d. Ins.DOC 330.03 (intro.), the sentence should end with a colon. Also, a”comma should
be inserted after “indicated.”

e. Ins. DOC 330.03 (1), “levels of” should be inserted before “testosterone.”

f. Ins.DOC 330.03 (15), “of corrections” should be deleted. Also, “employee” should be
spelled “employe.”

g. Section DOC 330.03 (16) should be rewritten to read: “Therapeutic level” means the
hormone level that, as determined by the treating physician, is the intended effect of
pharmacological treatment on an offender. '

h. Ins. DOC 330.04 (2) and (4), “when” should be replaced with “if.”

i. Ins.DOC 330.04, it appears that sub. (3) should precede sub. (2) in order to accurately
track the chronology of events in determining that pharmacological treatment is required. Also, in
sub. (2), the use of the word “may” implies that the department may determine that a serious child
sex offender should not be the subject to pharmacological treatment under certain circumstances.
However, these circumstances are not specified.

j. Ins.DOC 330.05 (2) (a), the word “a” should be inserted before the phrase “psychiatric
history.” In sub. (2) (b), the phrase “an antiandrogen or chemical equivalent” should be replaced
by the defined term “pharmacological treatment.” In sub. (2) (d), where are the protocols for
treatment, clinical and medical evaluations to be found?

k. Ins.DOC 330.06 (1), “A” should be replaced with “The” and “to be” should be inserted
before “a proper medical subject.”
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. Ins.DOC330.07 (1), could there be clarification as to how the department will establish
rules and conditions of supervision regarding pharmacological treatment in writing? In addition,
should these rules also specify possible sanctions an offender may face?

m. It appears that ss. DOC 330.06 and 330.07 should follow the rule provisions regarding
the pharmacological treatment hearing.

n. Ins. DOC 330.10, it would be helpful to have a citation to indicate what the program
review committee process is. [See also s. DOC 330.14 (2).]

o. Ins.DOC330.11 (1) (intro.), the introduction should contain introductory material, such
as, “In the hearing:”.

p- Ins.DOC 330.11 (3) (a) 2. and 3., the sentences should begin with “That the offender.”

q- Ins. DOC 330.12, the word “or” should be inserted before the word “supervision” and
the word “in” should be inserted before the phrase “the direct supervision.”

r. Ins. 330.14 (1), it is unclear what is meant by “division administrator” in this section.
Since this is the only time the phrase is used in the chapter, it would be clearer to delete the definition
and clarify in s. DOC 330.03 (4) to which division administrator or administrators an offender of
the department may appeal.

s. Section DOC 330.17 (1) should clarify that an offender may be sanctioned only for
refusing to take medications after there has been a hearing (unless waived) at which it was
determined that the department could order that the offender take the medications. Also, in sub. (1),
the first comma should be replaced by the word “or.” '



PROPOSED ORDER OF
DEPARTMENT OF CORRECTIONS
PROMULGATING RULES
DOC 330
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Under the authority vested in the Departrnent of Corrections by ss. 227.11(2), 973.10, and
304.06 (1q), Stats., the Department of Corrections hereby proposes an order to create
DGG—B—B&OTﬂnmrg%rB@C*S%O 17/ relating to pharmacological treatment of certain child
sex offenders.

. -7 Yoo~ ‘(“;\":1:/7
Statutory authority: ss. 227.11 (2), 973.10, and 304.06 (1q), Stats. ¢ e
Statutes interpreted: ss. 973.10 (1) and (2), and 304.06 (1q), Stats. > =« °

Analysis Prepared by the Department of Corrections
o i
These rules are purs t to recently enacted leglslatlon s. 304.06 (1q), Stats.,
relating to pharmacologxcal intervention with certain serious child sex offenders. These
rules create definitions, establish the authority and purpose for requiring pharmacological
treatment of sex offenders, establish criteria for screening, establish the duration of
treatment and criteria for termination of treatment, and create a hearing and review
process prior to the implementation of pharmacological intervention. These rules provide
sanctions if a serious child sex offender refuses to comply with the rules and conditions
for pharmacological treatment following a hearing that results in a decision that the
department may mandate pharmacological treatment for the offender. These rules allow
the department to detain offenders when they fail to cooperate w1th the implementation
process. , :

The recently enacted legislation, sec 304.06 (1q), Stats., allows the department to require
compliance with pharmacological intervention as a condition of probation or parole
supervision. Rules of probation/parole supervision must be reasonable. Courts in
Wisconsin have upheld rules of supervision as reasonable when the rule relates either to
the need for community safety or the offenders rehabilitation. This legislative enactment
carries with it the presumption that pharmacological treatment of certain child sex
offenders promotes the twin goals of community protection and offender rehabilitation.

Offenders selected for pharmacological treatment must be statutorily eligible by
satisfying the definition of serious child sex offender. The department screening process
allows for exempting those offenders who are not proper medical subjects due to a
prevailing medical condition that prevents treatment with an antiandrogen or its chemical
equivalent. The offender must also have a diagnosis of pedophilia or any other condition
for which an antiandrogen may be prescribed. The hearing process allows the offender
an opportunity to overcome the legislative presumption for pharmacological treatment
by showing that such treatment is not necessary for public protection and will not further
the offender's rehabilitation.




Section 1. Chapter DOC 330 is created to read: PHARMACOLOGICAL TREATMENT FOR
CERTAIN CHILD SEX OFFENDERS

DOC 330.01 Applicability. This chapter interprets s. 304.06(1q), Stats. This chapter applies to
the department of corrections and to all serious child sex offenders, as defined by s. 304.06A8tats. w

(vg i \\, A
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DOC 330.02 Purpose. The purpose of this chapter is to provide guidelines for requiring N -
pharmacological treatment using an antiandrogen or the chemical equivalent of an antiandrogen, S
as a condition of probation or parole as a pilot service of the department. This chapter is €t ) a/'va’ 1-&
promulgated pursuant to authority conferred by ss. 227.11 (2), 301.03 (3) and (3c), Stats w\”‘i w

o o~ . \.
DOC 330.03 Definitions. Unless otherwise md:catec&m this chapter % QJ o ¢
~ g
(1) “Antiandrogen” means a chemical agent that lowers&tistosterone . </
YRy Ry

(2) “Condition” means specific rules, regulations or prohibitions imposed on an offender under
the supervision of the department of corrections by the court, parole commission or
department.

(3) "Department" means the Wisconsin department of corrections.

(4) “Division administrator” means the administrator of the department of corrections, division of
program planning and movement or the administrator of the division of community
corrections.

(5) “Hearing” means the department’s administrative proceeding to determine whether the
department may impose a condition of supervision requiring compliance with
pharmacological treatment.

(6) “Hearing examiner” means a person appointed to preside over the hearing, to review the
evidence presented, including testimony, and to determine, based on the evidence
presented, whether the department may impose a condition of supervision requiring the
offender to comply with pharmacological treatment.

(7) “Offender” means an inmate, probationer, or parolee who is committed to the custody of the
department for correctional purposes.

(8) “Pharmacological treatment” means treatment with an antiandrogen or the chemical
equivalent of an antiandrogen.

(9) “Physician” has the meaning given in s. 448.01(5), Stats.

(10)“Proper medical subject” means a serious child sex offender who does not have a diagnosed
physical condition that precludes treatment with an antiandrogen.

(11)“Revocation” means the removal of an offender from probation or parole supervision in ‘\\\
accordance with ch. DOC 331.

(12)“Rules” means those written departmental regulations applicable to a specific offender under
supervision.

(13)“Secretary” means the secretary of the department of corrections.



(14)“Serious child sex offender” has the meaning given in s.304.0§{/8tats. -

(15)“Supervision” means the control and monitoring of offenders on probation or parole
supervision by a department ef—eeeeeeﬁe@mpk)ye%“f“contract agency employ

hormone level intotheTange-of intended effect as determined by the treating physician.

.&’t\@ \\05 \c«l ‘(\xﬂ, p.’t_

DOC 330.04 Pharmacological treatment required.

. 6/\_ & L/‘ P
" " @H‘Tm"acmogfeameatmenthas«meremhﬁﬂéﬁdérs
(16)"Therapeutic level" means the ce TQ&

(1) Pharmacological treatment may not be made a condition of probation or parole supervision
without first complying with this chapter.

(2) Pharmacological treatmee made a condition of probation or parole supervision for an

offender whez\alizf the following criteria are satisfied:

(a) The offender is a serious child sex offender.
(b) The offender is a proper medical subject. /R
N

(c) The offender has a diagnosis of pedophilia or any other diagnosis for which the treatment
may include an antiandrogen or chemical equivalent.

(3) Serious child sex offenders may be required to undergo clinical and medical evaluations to
determine the appropriateness of requiring the administration of an antiandrogen or chemical

equivalent. A "«‘7{:&@“
: O
(4) The department shall conduct a pharmacological treatment hearing whe@@w;j&partment “

determines that pharmacological treatment should be required and the serious child sex offender &'\ ), \ ék
does not waive the pharmacological treatment heanng and all of the conditions in sub. (2) are ~ w ax -

: ; L o 4
safisfied. - : e T e dL

o -~ T
DOC 330 05 Clinical apd medical evaluation. RS o o ‘xﬂ
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(1) Qualification of individual conducting clinical eva!uation A licensed physician designated by
the department shall conduct the clinical and medical evaluation.

(2) The designated physician shall do the following:

(a) Obtainﬁgéychiatric history and administer appropriate diagnostic instruments. '*/;

(b) Make a determination as to the presence of pedophiha and any other diagnosis for which the

treatment may include i . This clinical determination shall
be in the form of a written réport; ?’b

(c) Obtain the medical history, conduct a physical examination and conduct and interpret
appropriate laboratory tests to determine whether the offender is a proper medical subject.

(d) Follow all protocols established by the department for treatment, clinical, and medical - )
evaluations.

(e) Provide the offender with sufficient information for the offender to understand the risks and
benefits of pharmacological treatment.




(f) Provide the department with a copy of the offender’s medical records on an ongoing basis //’Gq o rolyr
throughout the course of treatment. Such records shall include documentation and verification of
the offender’'s compliance with pharmacological treatment.

(9) Apply principles and techniques of medical science in determining that an offender is a
proper medical subject for pharmacological treatment at regularly established times throughout
the course of treatment.

(h) Monitor the pharmacological treatment on an ongoing basis as follows:

i. Obtain appropriate laboratory tests, including testosterone levels. -
k{ ' /
2. Obtamfupdated medical history. N

3. Conduct physical examinations as needed.

DOC 330.06 Duration of treatment. Pharmacological treatment shall be continued throughout
the duration of the serious child sex offender’s supewlsuon unless one of the fol!owmg app, ies:
A N7 ,
(1) A'serious child sex offender is found not,é proper medical sub;ect \

(2) The pharmacological treatment hearing process described i OC 330.09 results in a finding >{ sz:?jt
that the department may not order pharmacological treatment for the serious child sex

offender. K\ Vel
(3) The department determines that continuing pharmacological treatment will no longer be

beneficial. \
DOC 330.07. Rules and conditions established; the serious child sex offender’s duty to \\
comply; department’s response upon serious child sex offender’s refusal to comply. \

o \
(1) The department shall establish rules and conditions of supervision regarding pharmacologmal \
treatment in writing.  The rules and conditions of supervision and any sanctions the j
department may use in response to non-compliance by the serious child sex offender shall be
explained to the offender and acknowledged in writing. ‘ Zq/

(2) Serious child sex offenders required to undergo pharmacological treatment-will comply with
all rules and conditions ordered by the parole commission or the department.

(3) Serious child sex offenders refusing to comply with rules and conditions of pharmacological
treatment after a decision by a hearing examiner permitting the department to require
pharmacological treatment may be sanctioned or recommended for revocation.

DOC 330.08 Notice of pharmacological treatment hearing.

(1) The serious child sex offender shall receive written notice of the pharmacological treatment
hearing. The notice shall be given at least 72 hours before the hearing.

(2) The notice shall include all of the following:

(a) A statement that a rule requiring compliance with pharmacological treatment has been
recommended by the department.



(b) The date, time and manner of the hearing.

(c) The right of the offender to be present at the hearing.

(d) The right of the offender to be represented by an advocate.

(e) The right of the offender to be heard and to present evidence and relevant witnesses.
(f) The right to cross-examine department witnesses.

(g) The right to a written decision within 10 working days of the hearing, including the reasons for
the decision.

(h) The right to appeal the decision to the division administrator within 10 working days of the
decision.

DOC 330.09 Pharmacological treatment hearing. The department shall hold a
pharmacological treatment hearing unless waived by the serious child sex offender. A hearing
examiner shall do all of the following:

(1) Conduct the pharmacological treatment hearing. ' M
(2) Keep summary notes of the hearing. i
J i
(3) Decide to permit or disapprove a condition of probation or parole requiring compliance with *» \,.,g/e/ N \
prescribed pharmacological treatment. “oﬁ‘fﬁ
A5
(4) Issue a written decision, including the reasons for it, within 10 working days of the hearing. 30 1>

N
& (//

DOC 330.10 Manner of hearing. The hearing may be included as part of the program review {/
committee process and appearances may be in person or by telephone. N

s

DOC 330.11 Hearing procedure.

(1) Ewdence.l

(a) The hearing examiner is not bound by common law or statutory rules of evidence. The hearing
examiner may admit all testimony having relevance including hearsay evidence.

R R e

-~
el

(b) No privilege other than the attorney-client privilege is applicable. ?
(c) All evidence shall be made part of the record in the case.

(2) The hearing examiner may do all of the following:

(a) Administer oaths and affirmations.

(b) Take an active role in questioning witnesses and eliciting testimony.

(c) Regulate the course of the hearing.



(3) Burden of proof." h

(é’; The department has the burden to establish, by a preponderance of the evidence, all of the
~ following:

1. That the offender IS a serious child sex offender.

'\/ls a proper medlcal subject \ljg \
/Has a diagnosis for pedophilia or any other diagnosis for which an antlandrogen may be
prescribed. AR p

N,

- Once the department has established all of the criteria in sub. (3) (a); b"ﬁérmacological g" v ’
treatment shall be ordered unless the serious child sex offender can establish by a | e
preponderance of the evidence all of the following: e

1. Pharmacological treatment of the offender is not necessary for public protection.

2. Pharmacological treatment will not further the rehabilitation of the serious child sex
offender.

DOC 330.12 Qualification of hearing examiner. The hearing examiner may not be currently
involved in the offender’s treatment, dlagnosrsy supervision, orvthe direct supervision of the agent
or physician treating the offender. of o

DOC 330.13 Offender advocate. An advocate of the offender’s choosing may represent a
serious child sex offender. The advocate may present witnesses and evidence on behalf of the
serious child sex offender and cross-examine department witnesses. The advocate may not be a
person in the custody or under the supervision of the department. :

DOC 330.14 Appeal of decision. \(\(}—f” i Z ,«5
- h l\/

(1) The serious child sex offenger or the department may appeal a decision of the hearing

examiner to the division admirtistrator within 10 days of the written decision.

(2) When the pharmacological treatment hearing is conducted as part of the Y < JOSS r(a(

process the appeal shall be to the administrator of the division of program planning-and—"
movement. When the hearing is not part of the program review process the appeal shall be to the
administrator of the division of community corrections.

DOC 330.15 Review of decision.

(1) Every 24 months, a hearing examiner shall review the decision ordering mandatory
compliance with required pharmacological treatment in accordance with the standards in s. DOC
330.11 (3).

(2) A different hearing examiner may perform the review.

(3) Upon request of the serious child sex offender the review shall be in the form of a
pharmacological treatment hearing.



(4) The hearing examiner may continue the order permitting the department to require prescribed
pharmacoIoglcaI treatment if evidence since the time of tpe last review shows that all of the
criteria in s.DOC 330. 11(3)&3) have been satisfied. . | . (

LW OJ) 3)

N =
Yo

(5) When the department has established all of the criteria i in sub (3) pharmacologmal treatme%
shall be continued unless the offender can establish all of the criteria in s.DOC 330.11(3)}(b).
Y
N
DOC 330.16 Waiver. A serious child sex offender may sign a form waiving the pharmacological
treatment hearing or review.

DOC 330.17 Detention pending clinical and medical evaluation or pharmacological 3

treatment hearing. , i‘ o -

(1) An offender who prior to parole refuses to participate in pharmacological treatment ) \r N N -

evaluationsgthe hearing process or refuses to take pharmacological treatment medications *may ?

be taken into custody and detained in any state correctional institution or county jail for the . A

purpose of public protection. ke ! y
gL wer

(2) Detention under sub.(1) may continue until the pharmacological treatment evaluations are. Wy LE A

completed, the hearing decision is received, and the therapeutic level of the serious child sex . C@GL'

offender is achieved.
FISCAL ESTIMATE

A copy of the fiscal estimate is attached.

This rule shall take effect on the first day of the month following publication in the
Wisconsin administrative register as provided in s. 227.22 (2) (intro.), Stats.

Wisconsin Department of Corrections

By_$on & fcoatee ()

Jon €. Litscher, Secretary ~

Dated: /-R9-97

SEAL:



1997 Session

LRB or Bill No./Adm. Ruie No.
2 ORIGINAL O UPDATED DOC 330 Permanent Rule

FISCAL ESTIMATE 0 CORRECTED {0 SUPPLEMENTAL Amendment No. if Applicable
DOA-2048 N(R10/94)

Subject The creation of Administrative Rule 330, relating to the Chemical Castration of Certain Child Sex Offenders.

Fiscal Effect
State: X No State Fiscal Effect
Check columns below only if bill makes a direct appropriation O Increase Costs - May be possible to Absorb
or affects a sum sufficient appropriation. Within Agency's Budget OO Yes (I 'No
O Increase Existing Ap\propriation [0 Increase Existing Revenues
[0 Decrease Existing Appropriation O Decrease Existing Revenues O Decrease Costs
0O Create New Appropriation

Local: O No local government costs

1. O Increase Costs 3. O Increase Revenues 5. Types of Local Governmental Units Affected:
O Permissive 00 Mandatory 0O Permissive 0O Mandatory O Towns 0 villages I Cities
2. [ Decrease Costs 4. 0O Decrease Revenues O Counties [0 Others _____
O Permissive O] Mandatory [J Permissive 0 Mandatory O School Districts [0 WTCS Districts
Fund Sources Affected : Affected Ch. 20 Appropriations

GcGrPrR OFED OPRO OPRS [OSEG [JSEG-S

Assumptions Used in Arriving at Fiscal Estimate

S. 304.06(1q) of the WI state statutes authorizes the Department of Corrections to require pharmacological
treatment of certain child sex offenders using an antiandrogen, or the chemical equivalent of an

' antiandrogen, as a condition of probation or parole. Administrative Rule DOC 330 is created for this purpose.

| $374,700 in GPR funds have been authorized to treat no more than 50 offenders at any one time in a

pharmacological treatment program. It is not anticipated that the amendment of DOC 330 will have any
additional fiscal impact on the Department.

Long-Range Fiscal Implications

Agency/Prepared by: (Name & Phone No.) Authorized Signatureﬂ'e!ephone No. Date
Elaine Velez, 267-7193 Sk Premg fu 1/29/99
Department of Corrections Robert Margolies, 266-2931




Tommy G. Thompson

Mailing Address

Governor 149 East Wilson Street
Litsche Post Office Box 7925
ggggm;!isc r Madison, W1 53707-7925

Telephone (608) 266-2471

Department of Corrections Fax  (608) 267-3661

March 23, 1999

Senator Judy Robson, Co-Chair

Joint Committee for Review of Administrative Rules
P.O. Box 7882 '
Madison, Wisconsin 53707-7882

Representative Glenn S. Grothman, Co-Chair

Joint Committee for Review of Administrative Rules
P.O. Box 8952

Madison, Wisconsin 53708-8952

RE: Clearinghouse Rule 99-015, Relating to the pharmacblogical treatment of
probationers and parolees

Dear Senator Robson and Representative Grothxhan:

- The Department of Corrections (DOC) promulgated an emergency rule concerning the

above captioned subject matter on January 1, 1999. The emergency rule will expire on
May 30, 1999 before it can be replaced with a proposed permanent rule. Hence, I am
requesting that the Joint Committee for Review of Administrative Rules extend the
emergency rule by 60 days pursuant to s. 227.24, (2), Stats.

The emergency rule is required to pe{'mit the DOC to continue the process of selecting
serious child sex offenders, ordering medical exams, interviewing offenders, and
conducting hearings for the pharmacological treatment process.

~ The DOC submitted the attached scope statement on December 23, 1998. The enclosed

proposed permanent rule was submitted to the Administrative Rules Clearinghouse and
the Revisor of Statutes on January 29, 1999. The enclosed Administrative Rules
Clearinghouse report was received on February 26, 1999. On March 1, 2, and 3, public
hearings were conducted in Madison, Wisconsin Rapids, and Waukesha, respectively.

No public testimony was offered at either hearing. However, one inmate of a correctional
institution filed a written comment in opposition to the rule. Although the permanent rule
will be submitted in final draft form within the next week, it is not anticipated that the
rule can be promulgated prior to expiration of the emergency rule.



Copies of the hearing notice, order creating the emergency rule, and proposed permanent
rule are enclosed. Should you have any questions concerning the request to extend the
effective period of the emergency rule, please contact Robert Pultz of the DOC Office of
Legal Counsel at 267-0922.

Sinegrely,

E Fixcsom

Jon E. Litscher
Secretary

Enclosures

Cc: JCRAR members



Mailing Address
149 East Wilson Street

’ Post Office Box 7925
Tommy G. Thompson Madison, W1 53707-7925
Governor ‘ . . Telephone (608) 266-2471
Michael . Sullivaq State of Wlsconsm.
Secretary Department of Corrections

December 30, 1998

Senator Robert Welch L/
Joint Commiittee for Review of Administrative Rules ch
Room 201, 1 East Main Street 2 9 ’998

Madison, Wisconsin 53707 )(‘17

Representative Glenn S. Grothman

Joint Committee for Review of Administrative Rules
State Capitol, Room 125 West

Madison, Wisconsin 53708

RE: Emergency Administrative Rule on Pharmacological Intervention with Serious Child
Sex Offenders

Dear Senator Welch and Representative Grothman:

Please find enclosed the emergency rule relating to pharmacological intervention with
serious child sex offenders under the supervision of the Department of Corrections. This
rule is pursuant to Wisconsin Act 284. Within the last 30 days, your respective offices
were notified that this rule would be forthcoming. o

Please direct any questions to Robert G. Pultz at 267-0922.

Secretary

Enclosures



Pharmacological Intervention for Certain Serious Child Sex Offenders
ORDER
OF
DEPARTMENT OF CORRECTIONS
PROMULGATING EMERGENCY RULES

Under the authority vested in the Department of Corrections by ss. 227.11 (2), and,
304.06 (1q), Stats., the Department of Corrections hereby creates DOC ch. 330, relating
to pharmacological treatment of serious child sex offenders.

Statutory authority: ss. 227.11 (2), and 304.06 (1q), Stats.
Statutes interpreted: s. 304.06 (1q), Stats.
Adoption Procedure: This rule is adopted under the procedures authorized in ss. 227.16

(2) (¢), and 227.24 (1) (a) and (4), Stats.

FINDING OF EMERGENCY

The Department of Corrections finds that an emergency exists and that the attached rule is
necessary for the immediate preservation of the public peace, health, safety or welfare. A
statement of the facts constituting the emergency is: A recent session law, 1997 Wis. Act 284,

created section 304.06(1q) Stats., which will become effective January 1, 1999, and authorizes

the department to require pharmacological treatment (chemical castration) for certain child sex
offenders as a condition of probation or parole to accomplish the objectives of protection of the
public or treatment of serious child sex offenders. Pharmacological intervention cannot begin
without administrative rules. Development and promulgation of permanent rules will take
approximately six months to complete. Emergency rules are necessary to implement the program
for the safety of the public while permanent rules are being developed.

Anaiysxs by the Department of Correct:ons

In accordance with the recently enacted statutory authority cited above the department of
corrections proposes to comply with legislative directives by creating rules to implement
pharmacological treatment of serious child sex offenders.

This rule: ’

1. Creates definitions

2. Adopts the statutory definition for serious child sex offender.

3. Establishes the authority, purpose, and applicability for requiring pharmacological treatment.

4. Establishes criteria for the department to clinically and medically screen serious child sex
offenders for applicability of pharmacological treatment.

Requires the department to establish rules and conditions for offenders required to undergo
pharmacological treatment.

W



6. Establishes a hearing process prior to administration of an antiandrogen and provides for a
hearing waiver by the offender.

7. Establishes the qualifications for hearing examiners.
8. Establishes a review process for pharmacological treatment.

9. Provides for sanctions if a serious child sex offender refuses to comply with the rules and
conditions for pharmacological treatment.

10. Establishes the duration of treatment and criteria for termination of pharmacological
treatment.

11. Requires the department to maintain records on offenders that undergo pharmacological
treatment.

12. Allows the department to detain serious child sex offenders when they fail to cooperate with
the pharmacological treatment implementation process prior to parole.

Section 1. Chapter DOC 330 is created to read: PHARMACOLOGICAL TREATMENT FOR
CERTAIN CHILD SEX OFFENDERS

DOC 330.01 Applicability. This chapter interprets s. 304.06(1q), Stats. This chapter applies to
the department of corrections and to all serious child sex offenders, as defined by s. 304.06 Stats.

DOC 330.02 Purpose. The purpose of this chapter is to provide guidelines for requiring
pharmacological treatment using an antiandrogen or the chemical equivalent of an antiandrogen,
as a condition of procation ¢r parole as a pilot servica of the department. This chapter is
promulgated pursuant to authority conferred by ss. 227.11 (2), 301.03 (3) and (3c), Stats.

DOC 330.03 Definitions. Unless otherwise indicated in this chapter

(1) “Antiandrogen” means a chemical agent that lowers testosterone.

(2) “Condition” means specific rules, regulations or prohibitions imposed on an offender under
the supervision of the department of corrections by the court, parole commission or
department. '

(3) "Department" means the Wisconsin department of corrections.

(4) “Division administrator means the administrator of the department of corrections, division of
program planning and movement or the administrator of the division of community
corrections,

(5) “Hearing” means the department's administrative proceeding to determine whether the
department may impose a condition of supervision requiring compliance with
pharmacological treatment. :

(6) “Hearing examiner” means a person appointed to preside over the hearing, to review the
evidence presented, including testimony, and to determine, based on the evidence



presented, whether the department may impose a condition of supervision requiring the
offender to comply with pharmacological treatment.

(7) “Offender” means an inmate, probationer, or parolee who is committed to the custody of the
department for correctional purposes.

(8) “Pharmacological treatment” means treatment with an antiandrogen or the chemical
equivalent of an antiandrogen.

(9) “Physician” has the meaning given in s. 448.01(5), Stats.

(10)*Proper medical subject” means a serious child sex offender who does not have a diagnosed
physical condition that precludes treatment with an antiandrogen.

(11)“Revocation” means the removal of an offender from probation or parole supervision in
accordance with ch. DOC 331,

(12)*Rules” means those written departmental regulations applicable to a specific offender under
supervision.

(13)“Secretary” means the secretary of the department of corrections.
(14)“Serious child sex offender” has the meaning given in s.304.06, Stats.

(15)“Supervision” means the control and monitoring of offenders on probation or parole
supervision by a department of corrections employee or contract agency employee.

(16)"Therapeutic level" means the pharmacological treatment has lowered the offender's
hormone level into the range of intended effect as determined by the treating physician.

DGCC 330.C-° Pharmacological treatment required.

(1) Pharmacological treatment may not be made a condition of probation or parole supervision
without first complying with this chapter.

(2) Pharmacological treatment may be made a condition of probation or parole supervision for an
offender when all of the following criteria are satisfied:

7
(a) The offender is a serious child sex offender.
(b) The offender is a proper medical subject.

(c) The offender has a diagnosis of pedophilia or any other diagnosis for which the treatment
may include an antiandrogen or chemical equivalent.

(3) Serious child sex offenders may be required to undergo clinical and medical evaluations to
determine the appropriateness of requiring the administration of an antiandrogen or chemical
equivalent. '

(4) The department shall conduct a pharmacological treatment hearing when the department
determines that pharmacological treatment should be required and the serious child sex offender
does not waive the pharmacological treatment hearing and all of the conditions in sub. (2) are
satisfied.



DOC 330.05 Clinical and medical evaluation.

(1) Qualification of individual conducting clinical evaluation. A licensed physician designated by
the department shall conduct the clinical and medical evaluation.

(2) The designated physician shall do the following:
(a) Obtain psychiatric history and administer appropriate diagnostic instruments.

(b) Make a determination as to the presence of pedophilia and any other diagnaesis for which the
treatment may include an antiandrogen or chemical equivalent. This clinical determination shall
be in the form of a written report.

(c) Obtain the medical history, conduct a physical examination and conduct and interpret
appropriate laboratory tests to determine whether the offender is a proper medical subject.

(d) Follow all protocols established by the department for treatment, clinical, and medical
evaluations.

(e) Provide the offender with sufficient information for the offender to understand the risks and
benefits of pharmacological treatment.

() Provide the department with a copy of the offender's medical records on an ongoing basis
tircugneut the course of treatment. Such records shall include documentation and verification of

the offender's compliance with pharmacological treatment.

(9) Apply principles and techniques of medical science in determining that an offender is a
proper medical subject for pharmacological treatment at regularly established times throughout
the course of treatment.

\n) Monitor the pharmacolegical treatment on an ongoing basis as follows:

1. Obtain appropriate laybo‘ratory testé, including testosterone levels.

2. Obtain updated medical history.

3. Conduct physical examinations as needed.

7
DOC 330.06 Duration of treatment. Pharmacological treatment shall be continued throughout
the duration of the serious child sex offender's supervision unless one of the following applies:

(1) A serious child sex offender is found not a proper medical subject.

(2) The pharmacological treatment hearing process described in DOC 330.09 results in a finding
that the department may not order pharmacological treatment for the serious child sex
offender.

(3) The department determines that continuing pharmacological treatment will no longer be
beneficial.

DOC 330.07. Rules and conditions established; the serious child sex offender's duty to
comply; department’s response upon serious child sex offender’s refusal to comply.

(1) The department shall establish rules and conditions of supervision regarding pharmacological
treatment in writing. The rules and conditions of supervision and any sanctions the



department may use in response to non-compliance by the serious child sex offender shall be
explained to the offender and acknowledged in writing.

(2) Serious child sex offenders required to undergo pharmacological treatment will comply with
all rules and conditions ordered by the parole commission or the department.
(3) Serious child sex offenders refusing to comply with rules and conditions of pharmacological

treatment after a decision by a hearing examiner permitting the department to require
pharmacological treatment may be sanctioned or recommended for revocation.

'DOC 330.08 Notice of pharmacological treatment hearing.

(1) The serious child sex offender shall receive written notice of the pharmacological treatment
hearing. The notice shall be given at least 72 hours before the hearing.

(2) The notice shall include all of the following:

(a) A statement that a rule requiring compliance with pharmacological treatment has been
recommended by the department.

(b) The date, time and manner of the hearing.

(c) The right of the offender to be present at the hearing.

(d) The right of the offender to be represented by an advocate.

(e) The right of the offender to be heard and to present evidence and relevant witnesses.
5 Theright to cross-examing department witnessas.

(g) The right to a written decision within 10 working days of the hearing, including the reasons for
the decision.

(h) The right to appeal the decision to the division administrator within 10 working days of the
decision.

DOC 330.09 Pharmacological treatmeft hearing. The department shall hold a
pharmacological treatment hearing unless waived by the serious child sex offender. A hearing
examiner shall do all of the following:

(1) Conduct the pharmacological treatment hearing.

@) Keep’summary notes of the hearing.

(3) Decide to permit or disapprove a condition of probation or parole requiring compliance with
prescribed pharmacological treatment.

(4) Issue a written decision, including the reasons for it, within 10 working days of the hearing.



DOC 330.10 Manner of hearing. The hearing may be included as part of the program review
committee process and appearances may be in person or by telephone.

DOC 330.11 Hearing procedure.
(1) Evidence.

(a) The hearing examiner is not bound by common law or statutory rules of evidence. The hearing
examiner shall admit all testimony having relevance including hearsay evidence.

(b) No privilege other than the attorney-client privilege is applicable.

(c) All evidence shall be made part of the record in the case.

(2) The hearing examiner may do all of the following: -

(a) Administer oaths and affirmations.

(b) Take an active role in questioning witnesses and eliciting testimony.
(c) Regulate the course of the hearing.

(3) Burden of proof.

(a) The department has the burden to establish, by a preponderance of the evidence, all of the
following:

1. . That the offenderis a serious child sex cffender.
2. |Is a proper medical subject.

3. Has a diagnosis for pedophilia or any other diagnosis for which an antiandrogen may be
prescribed.

(b) Once the department has established all of the criteria in sub. (3) (a), pharmacological
treatment shall be ordered unless the serious child sex offender can establish by a
preponderance of the evidence all of}he following:

1. Pharmacological treatment of the offender is not necessary for public protection.

2. Pharmacological treatment will not further the rehabilitation of the serious child sex
offender.

DOC 330.12-Qualification of heai‘ing examiner. The hearing examiner may not be currently
involved in the offender’s treatment, diagnosis, supervision, or the direct supervision of the agent
or physician treating the offender.

DOC 330.13 Offender advocate. An advocate of the offender’s choosing may represent a
serious child sex offender. The advocate may present witnesses and evidence on behalf of the
serious child sex offender and cross-examine department witnesses. The advocate may not be a
person in the custody or under the supervision of the department.



e e e - —— RSN S RS, SIS o

DOC 330.14 Appeal of decision.

(1) The serious child sex offender or the department may appeal a decision of the hearing
examiner to the division administrator within 10 days of the written decision.

(2) When the pharmacological treatment hearing is conducted as part of the program review
process the appeal shall be to the administrator of the division of program planning and
movement. When the hearing is not part of the program review process the appeal shall be to the
administrator of the division of community corrections.

DOC 330.15 Review of decision.

(1) Every 24 months, a hearing examiner shall review the decision ordering mandatory
compliance with required pharmacological treatment in accordance with the standards in s. DOC
330.11 (3).

(2) A different hearing examiner may perform the review.

(3) Upon request of the serious child sex offender the review shall be in the form of a
pharmacological treatment hearing.

(4) The hearing examiner may continue the order permitting the department to require prescribed
pharmacological treatment if evidence since the time of the last review shows that all of the
criteria in s.DOC 330.11(3)(a) have been satisfied.

(5) When the department has established all of the criteria in sub (3) pharmacological treatment
shall be continued unless the offender can establish all of the criteria in s.DOC 330.11(3)(b).

DOC 330.16 Waiver. A serious child sex offender may sign a form waiving the pharmacological
treatment hearing or review. ~ -

DOC 330.17 Detention pending clinical and medical evaluation or pharmacological
treatment hearing.

(1) An offender who prior to parole refus;s to participate in pharmacological treatment
evaluations, the hearing process or refuses to take pharmacological treatment medications may
be taken into custody and detained in any state correctional institution or county jail for the
purpose of public protection.

(2) Detention under sub.(1) may continue until the pharmacological treatment evaluations are

completed, the hearing decision is received, and the therapeutic level of the serious child sex
offender is achieved.

FISCAL ESTIMATE

A copy of the fiscal estimate is attached.

Dated this 93 _ day of December, 1998 WSZQML

MICHAEL Jéfﬁxr;lLrvAN
Secretary, D ent of Corrections
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LRB or Bill No./Adm. Rule No.
B ORIGINAL O UPDATED DOC 330 Emergency Rule

FISCAL ESTIMATE 0 CORRECTED 0 SUPPLEMENTAL Amendment No. if Applicable
DOA-2048 N(R10/94)

Subject The creation of Administrative Rule 330, relating to the Chemical Castration of Certain Child Sex Offenders.

Fiscal Effect
State: X No State Fiscal Effect
Check columns below only if bill makes a direct appropriation [0 Increase Costs - May be possible to Abscrb
or affects a sum sufficient appropriation. Within Agency’s Budget [J Yes O No
O Increase Existing Appropriation O Increase Existing Revenues
O Decrease Existing Appropriation 0 Decrease Existing Revenues [0 Decrease Costs

J Create New Appropriation

Local: O No local government costs

1. 0O Increase Costs 3. O Increase Revenues 5. Types of Local Governmental Units Affected:
O Permissive O Mandatory (1 Permissive 00 Mandatory 00 Towns O viliages 0O Cities
2. [0 Decrease Costs 4. [0 Decrease Revenues I Counties O Others _____
O Permissive O Mandatory [ Permissive O Mandatory O School Districts O WTCS Districts
Fund Sources Affected Affected Ch. 20 Appropriations

OGPR. OFED OPRO OPRS [SEG [ SEG-S

Assumptions Used in Arriving at Fiscal Estimate

S. 304.06(1q) of the W1 state statutes authorizes the Department of Corrections to require pharmacological
treatment of certain child sex offenders using an antiandrogen, or the chemical equivalent of an
antiandrogen, as a condition of probation or parole. Administrative Rule DOC 330 is created for this purpose.

$374,700 in GPR funds have been authorized to treat no more than 50 offenders at any one time in a
pharmacological treatment program. It is not anticipated that the amendment of DOC 330 will have any
additional fiscal impact on the Department.

7
Long-Range Fiscal Implications
Agency/Prepared by: (Name & Phone No.) Authorized Signature/Telephone No. Date
Elaine Velez, 267-7193 [AA 12/22/1998
Department of Corrections Robert Margolies, 266-2931




Mailing Address
149 East Wilson Street
Post Office Box 7925

Tommy G. Thompson

Madison, WI 53707-7923
Govermor . Telephone (608) 266-2471
Michael J. Sullivan State Of WlSCOﬂSln .
Secretary Department of Corrections

December 30, 1998

Members of the Wisconsin Legislature

Dear Member of the Legislature:

Enclosed is a copy of an emergency rule promulgated by the Department of Corrections.
The emergency rule will be published in the Wisconsin State Journal on January 1, 1999
which is also the effective date of the rule.

Any questions should be directed to Robert G. Pultz at (608) 267-0922.

Sincerely,

Secretary

Enclosure



REPRESENTATIVE GLENN GROTHMAN
Co-CHAIR

SENATOR JUDITH B. ROBSON
Co-CHAIR

PO Box 8952
MADISON, WI 53708-8952
(608) 264-8486

PO Box 7882
MADISON, W1 53707-7882
(608) 266-2253

JOINT COMMITTEE FOR
REVIEW OF ADMINISTRATIVE RULES

May 27, 1999

Secretary Jon E. Litscher
Department of Corrections
149 East Wilson Street
PO Box 7925

Madison, WI 53707-7925

Dear Secretary:

We are writing to inform you that the Joint Committee for the Review of Administrative Rules
(JCRAR) held a public hearing on May 27, 1999. At that meeting, JCRAR received public
testimony regarding Emergency Rule Doc 330, relating to pharmacological treatment of
probationers and parolees.

The Joint Committee for the Review of Administrative Rules met in Executive Session on May 27,
1999 and adopted the following motion:

Carried unanimously, pursuant to §227.24(2)(a), Stats., the
Joint Committee for Review of Administrative Rules
extend the effective date.of Emergency Rule poc 330 by
60 days, at the request of the Department of Corrections.

Ayes: (10) Senators Robson, Grobschmidt,
Shibilski, Welch, and Darling;
Representatives Grothman, Seratti,
Gunderson, Kreuser, and Black

Noes: )
Absent: (©)

Motion Carried: Extension Granted.
10 Ayes, 0 Noes, 0 Absent.



Pursuant to §227.24(2)(c), Stats., we are notifying the Secretary of State and the Revisor of
Statutes of the Committee's action through copies of this letter.

Sinesrely,

/- N St

y
udith B. Robson Glenn Grothman
State Senator State Representative
15" Senate District 59" Assembly District
JBR:chmiv

cc:  Secretary of State La Follette
Revisor of Statutes Gary Poulson

http://www.legis.state. wi.us/assembly/asm59/news/JCRAR. html




Tommy G. Thompson Mailing Address
Govemor 149 East Wilson Street
E. Lit Post Office Box 7925
S scher . . Madison, WI 53707-7925
State of Wisconsin Telephone (608) 266-2471
Fax (608) 267-3661

Department of Corrections

March 29, 1999

Scott Jensen, Speaker
Wisconsin State Assembly
211 West, State Capitol
Madison, Wisconsin 53702

Fred Risser, President
Wisconsin State Senate
Room 102,

119 Martin Luther King Blvd.
Madison, Wisconsin 53702

Re:  Clearinghouse Rule 99-015
An order to create ch. DOC 330, relating to the pharmacological treatment of
serious child sex offenders.

Gentlemen:

As prOVided ins. 227 .19 (2), Stats;, notice is “gi\lfen that the above-captioned rule is in
final draft form. This notice and the report required under s. 227.19 (2) and (3), Stats.,
are submitted in triplicate.

The rule was submitted to the Legislative Council for review under s. 227.15, Stats. A
copy of the Council’s report is also enclosed.

If you have any questions about the rule, please contact Robert Pultz at (608) 267-0922.

n E. Litscher

Secretary
Enclosures

cc: Gary Poulson, Deputy Revisor of Statutes



g,Sénator Judy Robson, JCRAR
Representative Glenn S. Grothman, JCRAR




PROPOSED ORDER OF
DEPARTMENT OF CORRECTIONS
PROMULGATING RULES
DOC 330

Under the authority vested in the Department of Corrections by ss. 227.11(2), 304.06
(1q), and 973.10, Stats., the Department of Corrections hereby proposes an order to create
Ch. DOC 330, relating to pharmacological treatment of certain child sex offenders.

Statutory authority: ss. 227.11 (2), 304.06 (1q), and 973.10, Stats.
Statutes interpreted: ss. 304.06 (1q), and 973.10, Stats.

Analysis Prepared by the Department of Corrections

These rules are promulgated pursuant to recently enacted legislation, s. 304.06
(1q), Stats., relating to pharmacological intervention with certain serious child sex
offenders. These rules create definitions, establish the authority and purpose for
requiring pharmacological treatment of sex offenders, establish criteria for screening,
establish the duration of treatment, criteria for termination of treatment, and create a
hearing and review process prior to the implementation of pharmacological intervention.
These rules provide sanctions if a serious child sex offender refuses to comply with the
rules and conditions for pharmacological treatment following a hearing that results in a
decision that the department may mandate pharmacological treatment for the offender.
These rules allow the department to detain offenders when they fail to cooperate with the

1mplernentatlon process ‘o

' The recently enacted leglslatmn, sec 304 06 ( lq), Stats allows the department to

exercise discretion to require compliance with pharmacologlcal intervention as a
condition of probation or parole supervision. Rules of probation/parole supervision must
be reasonable. Courts in Wisconsin have upheld rules of supervision as reasonable when
the rule relates either to the need for community safety or the offender's rehabilitation.
This legislative enactment carries with it the presumption that pharmacological treatment
of certain child sex offenders promotes the twin goals of community protection and
offender rehabilitation.

Offenders selected for pharmacological treatment must be statutorily eligible by
satisfying the definition of serious child sex offender. The department screening process
allows for exempting those offenders who are not proper medical subjects due to a
prevailing medical condition that prevents treatment with an antiandrogen or its chemical
equivalent. The offender must also have a diagnosis of pedophilia or any other condition
for which an antiandrogen may be prescribed. The hearing process allows the offender
an opportunity to overcome the Iegislative presumption for pharmacological treatment
by showing that such treatment is not necessary for public protection and will not further
the offender's rehabilitation.



Section 1. Chapter DOC 330 is created to read: PHARMACOLOGICAL TREATMENT FOR
CERTAIN CHILD SEX OFFENDERS ;

DOC 330.01 Applicability. This chapter mterprets s. 304. 06(1q) Stats. This chapter applies to
the department of corrections and to all serious child sex offenders, as defined by s. 304.06 (1q)
(a), Stats.

DOC 330.02 Purpose. The purpose of this chapter is to provide guidelines for requiring
pharmacological treatment using an antiandrogen or the chemical equivalent of an antiandrogen,
as a condition of probation or parole as.a pilot service of the department. This chapter is
promulgated pursuant to authority conferred by ss. 227.11 (2), 304.06 (1q), and 973.10, Stats.

DOC 330.03 Definitions. Unless otherwise indicated, in this chapter:
(1) “Antiandrogen” means a chemical agent that lowers levels of testosterone.

(2) “Condition” means specific rules, regulations or prohibitions imposed on an offender under
the supervision of the department of corrections by the court, parole commission or
department.

(3) "Department"” means the Wisconsin department of corrections.

(4) “Division administrator* means the administrator of the department of corrections, division of
program planning and movement when the pharmacological treatment hearing is conducted
as part of the program review process in s. DOC 302.18, and the administrator of the
department of corrections, division of commumty corrections when the hearmg in not
conducted as part of the program review process. ~

(5) “Hearing” means the department’s administrative proceedmg to determine whether the
department may impose a condmon of supemsuon requmng compi;ance with
pharmacologaca} treatment

(6) “Hearing examiner” means a person appointed to preside over the hearing, to review the
evidence presented, including testimony, and to determine, based on the evidence = -
presented, whether the department may impose a condition of supervision requiring the
offender to comply with pharmacofogncal treatment.

(7) “Offender” means an inmate, probahoner or parolee who is committed to the custody of the
department for correctional purposes.

(8) “Pharmacological treatment” means treatment with an antiandrogen or the chemical
equivalent of an antiandrogen.

(9) “Physician” has the meaning given in s. 448.01(5), Stats.

(10) “Proper medical subject” means a serious child sex offender who does not have a diagnosed
physical condition that precludes treatment with an antiandrogen.

(11) “Revocation” means the removal of an offender from probation or parole supervision in
accordance with ch. DOC 331.

' (12) “Rules” means those written departmental regulations applicable to a specific offender under
supervision.



(13) “Secretary” means the secretary of the department of corrections.

(14) “Serious child sex offender” has the meaning given in $.304.06 (1q) (a), Stats.

(15) “Supervision” means the control and monitoring of offenders on probation or parole
supervision by a department employe or contract agency employe.

(16) "Therapeutic level" means the hormone level that, as determined by the treating physician, is
the intended effect of pharmacological treatment on an offender.
DOC 330.04 Pharmacological treatment required.

(1) Pharmacological treatment may not be made a condition of probation or parole supervision
without first complying with this chapter.

(2) Serious child sex offenders may be required to undergo clinical and medical evaluations to
determine the appropriateness of requiring the administration of an antiandrogen or chemical
equivalent.

(3) Pharmacological treatment may be made a condition of probation or parole supervision for an
offender if all of the following criteria are satisfied:

(a) The offender is a serious child sex offender.
(b) The offender is a proper medical subject.

(c) The offender has a diagnosis of pedophilia or any other diagnosis for which the treatment
may include an antiandrogen or chemical equiva!ent

“4) The department shall conduct a pharmacoiogical treatment hearing if the department
determines that pharmacological treatment should be required and the serious child sex offender
does not waive the pharmacological treatment hearing and all of the conditions in sub. (2) are
satisfied.

DOC 330.05 Clinical and medical evaluation.

(1) Alicensed physician demgnated by the department shall conduct the clinical and medical
evaluahon

(2) The designated physmnan shall do the following:

(@) Obtain a psychiatric history and administer appropriate diagnostic instruments.

(b) Make a determination as to the presence of pedophilia and any other diagnosis for which the
treatment may include pharmacological treatment. This clinical determmatlon shall be in the form

of a written report.

(c) Obtain the medical history, conduct a physical examination and conduct and interpret
appropriate laboratory tests to determine whether the offender is a proper medical subject.

(d) Provide the offender with sufficient information for the offender to understand the risks and
benefits of pharmacological treatment.



(e) Provide the department with a copy of the offender’s medical records on an ongoing basis
throughout the course of treatment. Such records shall include documentation and verification of
the offender’s compliance with pharmacological treatment.

(f) Apply principles and techniques of medical science in determining that an offender is a
proper medical subject for pharmacological treatment at regularly established times throughout
the course of treatment.

(9) Monitor the pharmacological treatment on an ongoing basis as follows:

1. Obtain appropriate laboratory tests, including testosterone levels.

2. Obtain updated medical history.

3. Conduct physical examinations as needed.

DOC 330.06 Notice of pharmacological treatment hearing

(1) The serious child sex offender shall receive written notice of the pharmacologlcal treatment
hearing. The notice shall be given at least 72 hours before the hearing.

(2) The notice shall include all of the following:

(a) A statement that a rule requiring compliance with pharmacological treatment has been
recommended by the department.

(b) The date, time and manner of'the héaring.

(c) The right of the offender to be present at the hearing.

(d) ‘T,hie right of the offender to be rebresemed by an advocate.

’ k(e) The right of the offendér 26 be heard and to preseht evidence and relevant witnesséé.
(f) The right fo cross-examiné debartment witnesses.

(9) The right to a written decision within 10 working days of the hearing, including the reasons for
the decision. : '

(h) The right to appeal the decision to the division administrator wuthm 10 working days of the
decision. :

DOC 330.07 Pharmacological treatment hearing. The department shall hold a
pharmacological treatment hearing unless waived by the serious child sex offender. A hearing
examiner shall do all of the following:

(1) Conduct the pharmacological treatment hearing.

(2) Keep summary notes of the hearing.

(3) Decide to permit or disapprove a condition of probation or parole requiring compliance with
prescribed pharmacological treatment.

(1) Issue a written decision, including the reasons for it, within 10 working days of the hearing.



DOC 330.08 Manner of heéring. The hearing may be included as part of the program review
committee process in s. DOC 302.18 and appearances may be in person or by telephone.

DOC 330.09 Hearing procedure. In the hearing:

(1) Evidence.

(a) The hearing examiner may admit all testimony having relevance including hearsay evidence.

(b) The rules of evidence other than ch. 905, Stats., with respect to privileges do not apply except
that unduly repetitious or irrelevant questions may be excluded.

(c) All evidence shall be made bart of the record in the case.

(2) The hearing examiner may do.all of the following: |

(a) Admiﬁister oaths and affirmations.

(b) Take an active role fn questioning witnesses and eliciting testimony.
(c) Regulate the course of the hearing.

(3) Burden of proof.

(a) The department has the burden to establish, by a preponderance of the evidence, all of the
following: :

1. That the offender is a serious child sex offender.
2. That thé offehder is a proper médiééi subject.
3. That the offender has a diagnosis for pedophma or any other dnagnos;s for which an

antiandrogen may be prescribed.

(b) Once the department has established all of the criteria in sub. (3) (a), pharmacological
treatment shall be ordered unless the serious child sex offender can establish by a
preponderance of the evidence all of the following:

1. Pharmacological treatment of the offender is not necessary for public protection.

2. Pharmacological treatment will not further the rehabilitation of the serious child sex
offender. .

DOC 330.10 Qualification of hearing examiner. The hearing examiner may not be currently
involved in the offender’s treatment, diagnosis, or supervision, or in the direct supervision of the
agent or physician treating the offender. .

DOC 330.11 Offender advocate. An advocate of the offender’s choosing may represent a
serious child sex offender. The advocate may present witnesses and evidence on behalf of the
serious child sex offender and cross-examine department witnesses. The advocate may not be a
person in the custody or under the supervision of the department.



DOC 330.12 Appeal of decision. The serious child sex offender or the department may appeal
a decision of the hearing examiner to the division administrator within 10 days of the written
decision.

DOC 330.13 Review of decision.

(1) Every 24 months, a hearing examiner shall review the decision ordering mandatory
compliance with required pharmacological treatment in accordance with the standards in s. DOC
330.11 (3).

(2) A different hearing examiner may perform the review.

(3) Upon request of the serious child sex offender the review shall be in the form of a
pharmacological treatment hearing.

(4) The hearing examiner may continue the order permittmg the department to require prescribed
pharmacological treatment if evidence since the time of the last review shows that all of the
criteria in s.DOC 330.11(3)(a) have been satisfied.

(5) When the department has established all of the criteria in s. DOC 330.09 (3) (a),
pharmacological treatment shall be continued unless the offender can establish all of the criteria
in s.DOC 330.09(3) (b).

DOC 330 14 Waiver. A serious child sex offender may sign a form waiving the pharmacological
treatment hearing or review.

DOC 330.15 Detentlon pendmg chmcal and medncal evaluatxon or pharmacologlcal
treatment hearmg o - ; , o ;

1) An offender who prior to parole refuses to paft;czpate in pharmacologtcal treatmem
evaluations or the hearing process or refuses to take pharmacological treatment medications may
be taken into custody and detained in any state correctional institution or county jail for the
purpose of public protection.

(2) Detention under sub. (1) may continue until the pharmaco ogical treatment evaluations are
completed, the hearing decision is received, and the therapeutic level of the serious child sex
offender is achieved.

DOC 330.16 Duration of treatment. Pharmacological treatment shall be continued throughout
the duration of the serious child sex offender's superwswn unless one of the following applies:

1) The serious child sex offender i is found not to be a proper medical subject.
(2) The pharmacological treatment hearing process described in s. DOC 330.09 results in a
finding that the department may not order pharmacological treatment for the serious child sex

offender.

(3) The department determines that contmumg pharmacological treatment will no longer be
beneficial.

DOC 330.17. Rules and conditions established; the serious child sex offender’s duty to
comply; department’s response upon serious child sex offender’s refusal to comply.



(1) The department shall establish special written rules and conditions of supervision for each
serious child sex offender ordered to comply with pharmacological treatment as provided in s.
DOC 328.04 (2) (d). The rules and conditions of supervision and any sanctions the department
may use in response to non-compliance by the serious child sex offender shall be explained to
the offender and acknowledged in writing. :

(2) Serious child sex offenders required to undergo pharmacological treatment shall comply with
all rules and conditions ordered by the parole commission or the department.
(3) Serious child sex offenders refusing to comply with rules and conditions of pharmacological

treatment after a decision by a hearing examiner permitting the department to require
pharmacological treatment may be sanctioned or recommended for revocation.

FISCAL ESTIMATE

A copy of the fiscal estimate is attached.

This rule shall take effect on the first day of the month fbllowing publication in the
Wisconsin administrative register as provided in s. 227.22 (2) (intro.), Stats.

Datea: 3 /30 /??
. Foid oo

SEAL:




PROPOSED ADMINISTRATIVE RULES
DOC 330.01 through 330.17
RELATING TO PHARMACOLOGICAL TREATMENT
OF SERIOUS CHILD SEX OFFENDERS

Need for Rule: These rules are created pursuant to recently enacted legislation, s.
304.06 (1q), Stats., granting the Department of Corrections (Department) authority to
require serious child sex offenders to comply with pharmacological treatment as a
condition of parole or probation supervision.

These rules provide the framework for implementation of pharmacological treatment with
the serious child sex offender. The rules include a mechanism for screening the serious
child sex offender for treatment, requiring medical examinations, determining whether a
diagnosis for pedophilia or a similar condition exists for which an antxandrogen may be
prescribed, provide due process hearings, and establish rules of supervision.

Response to Rules Clearinghouse Recommendations: The recommendations for
changes made by the Legislative Council Staff Rules Clearinghouse were accepted with
the following exceptions: :

Statutory Authority: (Comment at section No. 1., of Rules Clearinghouse report) The due
process hearing required by these rules will recognize ch. 905, Stats., privileges as
recommended by the Clearinghouse. However, these hearing are not contested case
hearings under s. 227.42 (1), Stats. An exception to the contested case hearing
requirement is found at s. 227.03 (4), Stats.

Clarity: (Comment at sectxon No. 5. (1), of Clearmghouse report) The rules of
pharmacologlcal treatment will be formulated in writing to meet the needs of every
individual serious child sex offender. The Department has authority to require special
conditions of supervision for individual offenders and to modify the rules at any time as
provided at s. DOC 328.04 (3) (L), Wis. Admin. Code. An offender whom commits any
violation of supervision or fails to comply with pharmacological treatment may be
provided with a variety of sanctions or the Department may recommend revocation of
probation/parole supervision as provided at s. DOC 331.03, Wis. Admin. Code. It is not
necessary to reiterate that authority in this chapter.

Clarity: (Comment at section No. 5 (s.), of Clearinghouse rules report) s. 330.15 does not
provide a method of sanctioning offenders. This section provides that an offender whom
fails to comply with pharmacological treatment may be detained to prevent a violation
until the screening and due process requirements determine whether the offender can be
ordered to comply with pharmacological treatment. The authority to detain to prevent a
violation can be found at s. 328.22 (2) (d), Wis. Admin. Code.

Testimony at Public Hearings: Public Hearings on the proposed and emergency rule
were held at Madison, WI on March 1, 1999, Wisconsin Rapids, WI on March 2, 1999,




and at Waukesha WI on March 3, 1999. There was no testimony from the public at any
of these hearings.

One written comment was received pursuant to the Department's invitation for written
comments on the rule. The comment was from Mr. William N. Ledford, an inmate
presently incarcerated at Columbia Correctional Institution. The comment likened
pharmacological treatment to the medical experimentation that took place in German
concentration camps during World War II. Mr. Ledford opined that the rule should not
be promulgated by the Department.

Rule Modifications as a Result of Public Hearings/Written Comments: The
Department declines to make any changes to the rule as a result of Mr. Ledford's written
comment.

Final Regulatory Flexibility Analysis: The proposed rule does not require small
business to perform any duties and will have no nnpact on small businesses as defined in
s.227.114 (1) (a), Stats.




1997 Session -

LRB or Bill No./Adm. Rule No.

8B  ORIGINAL O UPDATED DOC 330 Permanent Rule
FISCAL ESTIMATE 0 CORRECTED 00 SUPPLEMENTAL Amendment No. if Applicable

DOA-2048 N(R10/94)

Subject The creation of Administrative Rule 330, relating to the Chemical Castration of Certain Child Sex Offenders.

Fiscal Effect
State: X No State Fiscal Effect
Check columns below only if bill makes a direct appropriation O Increase Costs - May be possible to Absorb
or affects a sum sufficient appropriation. Within Agency's Budget [0 Yes 0 No
O Increase Existing Appropriation O Increase Existing Revenues
O Decrease Existing Appropriation O Decrease Existing Revenues O Decrease Costs
O Create New Appropriation
Local: OO No local government costs
1. O Increase Costs 3. O Increase Revenues 5. Types of Local Governmental Units Affected:
0O Permissive 0O Mandatory O Permissive 0O Mandatory O Towns 0O villages 0 Cities
2. [ Decrease Costs 4. [0 Decrease Revenues 0 Counties O Others
[J Permissive O Mandatory {1 Permissive [J Mandatory [ School Districts O WTCS Districts

Fund Sources Affected

OcGPR OFED OPRO OPRS  [SEG [SEG-S

“Affected Ch. 20 Appropriations

Assumptions Used in Arriving at Fiscal Estimate

S. 304.06(1q) of the Wi state statutes authorizes the Department of Corrections to require pharmacological
treatment of certain child sex offenders using an antiandrogen, or the chemical equivalent of an
antiandrogen, as a condition of probation or parole. Administrative Rule DOC 330 is created for this purpose.

$374,700 in GPR funds have been authorized to treat no more than 50 offenders at any one time in a
pharmacological treatment program. It is not anticipated that the amendment of DOC 330 will have any
additional fiscal impact on the Department.

Long-Range Fiscal Implications

Agency/Prepared by: (Name & Phone No.)
Elaine Velez, 267-7193
Department of Corrections

Authorized Signaturel‘t‘e!ephone No. Date
7 1/29/99

Robert Margolies, 266-2931
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Notice of Hearings
Department of Corrections

Notice is hereby given that pursuant to ss. 227.11 (2) (2), 227.17, and 304.06 (1q),
Stats., that the department of corrections will hold hearings pursuant to the proposed rule
relating to pharmacological intervention with certain serious child sex offenders. These
hearings relate to both the proposed permanent rule and the emergency rule now in effect
and published on January 1, 1999.

Hearing Information

March 1, 1999 GEF III Bldg.

Monday 125 S. Webster St. Rm. 041

12:00 p.m. to 2:00 p.m. Madison, WI

March 2, 1999 Wood Co. Courthouse - Public Auditorium
Tuesday 400 Market St. V

10:00 a.m. to 12:00 p.m. Wisconsin Rapids, W1

March 3, 1999 ' State Office Bldg.

Wednesday 141 N.W. Barstow St. Rm. 137A

10:00 a.m. to 12:00 p.m. Waukesha, WI

 The public hearing sites are accessible to people with disabilities,
Analysis Prepared by the Department of Corrections

These rules are pursuant to recently enacted legislation, s. 304.06 (1q), Stats.,
relating to pharmacological intervention with certain serious child sex offenders. These
rules create definitions, establish the authority and purpose for requiring pharmacological
treatment of sex offenders, establish criteria for screening, establish the duration of
treatment and criteria for termination of treatment, and create a hearing and review
process prior to the implementation of pharmacological intervention. These rules provide
sanctions if a serious child sex offender refuses to comply with the rules and conditions
for pharmacological treatment following a hearing that results in a decision that the
department may mandate pharmacological treatment for the offender. These rules allow
the department to detain offenders when they fail to cooperate with the implementation
process. ‘

The recently enacted legislation, sec 304.06 (1q), Stats., allows the department to
require compliance with pharmacological intervention as a condition of probation or
parole supervision. Rules of probation/parole supervision must be reasonable. Courts in



Wisconsin have upheld rules of supervision as reasonable when the rule relates either to
the need for community safety or the offenders rehabilitation. The enabling legislative
enactment carries with it the presumption that pharmacological treatment of certain child
sex offenders promotes the twin goals of community protection and offender
rehabilitation. '

Offenders selected for pharmacological treatment must meet eligibility
requirements by satisfying the statutory definition of serious child sex offender. The
department screening process allows for exempting those offenders who are not proper
medical subjects due to a prevailing medical condition that prevents treatment with an
antiandrogen or its chemical equivalent. The offender must also have a diagnosis of
pedophilia or any other condition for which an antiandrogen may be prescribed to satisfy
eligibility requirements. The hearing process allows the offender an opportunity to
overcome the legislative presumption for pharmacological treatment by showing that
such treatment is not necessary for public protection and will not further the offender's
rehabilitation. -

Initial Regulatory Flexibility Analysis

Notice is hereby given that pursuant to s. 227.114, Stats., it is not anticipated that
the emergency or permanent rule will have an economic impact on small businesses.

Fiscal Estimate

These rules implement pharmacological intervention with certain serious child
sex offenders as required by s. 304.06 (1q), Stats. The intent of the Department in
- promulgating these rules is to comply with this recently enacted statute.

These administrative rules should not have a departmental fiscal effect separate
from the statutory effect. ~

Contact Person

To obtain a copy of either the emergency or permanent rule or for more
information concerning the hearings, write or phone:

Robert G. Pultz (608)267-0922
Office of Legal Counsel
149 E. Wilson Street
P.O.Box 7925
Madison, Wisconsin 53707-7925

Written Comments



Written comments concerning the rules received at the above address no later than
March 10, 1999, will be given the same consideration as testimony presented at the
hearings.




DEPARTMENT OF CORRECTIONS
STATEMENT OF SCOPE OF PROPOSED RULE

SUBJECT:

Rule promulgation to allow the Department of Corrections to provide
pharmacological intervention with serious child sex offenders.

DESCRIPTION OF POLICY ISSUES:
Description of the Objectives of the Rule:

The objective of the rule is to provide for the public safety and allow treatment of
serious child sex offenders by means of pharmacological intervention. This rule
implements recently enacted statutory authority for requiring pharmacological
treatment as a condition of probation or parole using an antiandrogen, which is a
substance that inhibits the biological effects of male hormones, such as
testosterone, of persons convicted of child sex offenses where the victim has not
yet reached 13 years of age.

The proposed permanent rule establishes policy for the identification and
selection of offenders the department may require to undergo pharmacological
treatment. Offenders who meet statutory requirements of having been convicted
of a crime specified in s. 948.02(1) or (2) or 948.025(1), Stats., against a child
who had not attained the age of 13 years will be screened clinically and medically
using criteria set forth by this rule. Offenders who are not eliminated after clinical

- 20 medical evaluation will be zravided rtice of the der 2rtment's intent to order

-2 alooaicstion o) zndandrogens, or s chemical equivalent.

The proposed permanent rule requires the department to establish rules for each
offender required to undergo pharmacological treatment, including advising
offenders of the consequences of violating the rules or conditions of probation or
parole supervision. Unless waived by the offender a hearing process is provided
to allow the offender to present relevant evidence before an impartial hearing
examiner before treatment may begin. The offender may appeal adverse
decisions of a hearing examiner to the applicable division administrator before
complying with pharmacological treatment. The decision of the secretary is final.
All offenders who are required to undergo pharmacological treatment will be
reviewed every two years. Criteria for limiting or extending the duration of
pharmacological treatment is specified. :

STATUTORY AUTHORITY FOR THE RULE:

This chapter interprets s. 304.06(1q), Stats.



ESTIMATE OF THE AMOUNT OF TIME STATE EMPLOYEES WILL SPEND

TO DEVELOP THE RULE AND OTHER RESOURCES NECESSARY TO
DEVELOP THE RULE:

The Department estimates that it will take 300 hours to develop the rule including

drafting, cost estimates, public hearings, and complying with rule making
requirements.

Date: Decembe&__‘gdoQ1 9‘98. ﬂéﬂwﬁ/ﬁZZ&/;u

Michael J. ullivan
Secretary
Department of Corrections




