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Clearinghouse Rule No. 99-025
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LEGISLATIVE COUNCIL RULES CLEAR!_L\} GHOUSE REPORT

This rule has bcen reviewed by the Rules Clearmghouse Based on that review, comments are
reported as noted below: -

1. STATUTORY AUTHORITY [s. 227.15(2) @]

Co‘mmenti Attached YES | NO |~

2. FORM, STYLE AND PLACEMENT IN ADMINISTRATIVE CODE [s. 227.15 (2) ()]

Comment Attached ~ YES [~ | 'NO

3. CONFLICT WITH OR DUPLICATION OF EXISTING RULES [s. 227.15 (2) (d)]

Comment Attached YES | , NO |~

4. ADEQUACY OF REFERENCES TO RELATED STATUTES RULES AND FORMS
; {s 227 15 (2) (e)] i ‘

 Comment Attached  YES ~ NO E]

5. CLARITY, GRAMMAR, PUNCTUATION AND USE OF PLAIN LANGUAGE [s. 227.15 (2) ()]

Comment Attached YES | NO

6. POTENTIAL CONFLICTS WITH, AND COMPARABILITY TO, RELATED FEDERAL
REGULATIONS [s. 227.15 (2) (g)]

Comment Attached ves [ ] No [~]

7.  COMPLIANCE WITH PERMIT ACTION DEADLINE REQUIREMENTS [s. 227.15 (2) (h)]

Comment Attached YES NO |~
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- [NO All citations to “Manual” in the comments below are to the
Admlmstratlve Rules Procedures Manual, prepared by the Revisor of
Statutes Bureau and the Leglslatlve Councnl Staff, dated September
1998.]

2. Form, Stvle and Placement in Administrative Code

a. The note after s. NR 169.09 k(ﬁi{)e(a) 4, K;appeka,ré; to create a substantive requirement
 regarding documentation that should be included in the rule text. =~ :

b. The date in the title of s. NR 169.09 (3) should be written out.

4. Adequacy of References to Related Statutes, Rules ami Forms

a. The analysxs should refer to the statutes creating the dry cleaner env1ronmenta1 response
‘program, ss. 292.65 and 292.66, Stats., and any other spec1ﬁc statutory authority, rather than
referring generally to ch. 292, Stats.

b. The dry cleaner environmental response council is created unders. 15.347 (2), Stats., not
s. 292.65 (13), Stats. See ss. NR 169.05 (5) and 169.29 (1) "(a)‘(intro.). :

c. Ins.NR 169.03, the notation ‘ss.” should be replaced by the notation “s.”

d. The reference to ch. NR '708 in's. NR 169.09 (1) (b) 6. (mtro ) should be more specific,
if possible. Is s. NR 708.15 the correct reference? :

e. The cross-reference in's. NR 169.21 (6) (b) 1. c. should be to “subd. 1. b.”
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f. The cross-reference in s. NR 169.21 (6) (b) 1. d. is incorrect.

5. Clarztv Grammar Punctuation and Use ot Plain Language

a. The statement of the purpose of the rule ins. N R 169.01 does not mention, in connection
with the mvestlgatmn and cleanup of dry cleamng fac;hties that the dry cleaning facilities must have
caused soil or groundwater contammanon - L

b. The word “and” should be mserted after “chapter” in the second sentence of s. NR
169.03. :

c. The definitions of “contractor,” “consultant” and “general contractor” in s. NR 169.05
are confusing and, in some respects, circular. A consultant is defined as a person under contract and
a contractor is defined to include a consultant. Also, a general contractor is defined to mean a
consultant. It is difficult to understand how these terms relate to each other.

d. Section NR 169.05 (3) (b) refers to “trucking” but does not indicate what may be hauled
by a truck. Does this apply only to contaminated soil, or does it apply to anything else that might
be carried by a truck" See also s. NR 169. 21 4 (@) 2.

e ‘In"s. NR 169.05 (7), the word “include” should be replaced by the word “includes.”

f. The defined terms “dry cleaning services,” “dry cleaning activities” and “dry store” do
not appear to be used in the rule.

g “Whose ins. NR 169 05 (14) should be changed to “the use of whlch 7

h. The term “program yea:r” is deﬁned in's. NR 169.05 (20) but does not appear to be used
in the rule. Although this term is defined in the statutes, it is not used in either s. 292. 65 or 292.66,
Stats. In any case, there does not appear to be any reason why “fiscal year” should not be used
because this term has the same meanmg

i. “Quahﬁcatlon based” should be hyphenated ins. NR 169 05 (21)

- Contrary to the statement ins. NR 169.07 (1), s. 292.65 (4) (a) Stats does not define
“ehg1ble applicants.” This statute states that an owner or operator is elzgzble for an award if the
owner or operator meets certain specified statutory requirements.

k. The phrases “to the department” and “to the satisfacnon of the department are used in
s. NR 169.09 (1) (a) 1. and 3. and at other places in the rule. These phrases are superfluous. There
is no reason to think the documentation would be provided to any other agency and clearly all
elements of the application must be to the satisfaction of the department. If some statement
regarding department approval of the application is necessary, that should be included in a single,
separate provision, rather than sprinkling it randomly throughout the rule.

1. Section NR 169.09 (1) (a) 1. uses the present tense, while subd. 3. uses the past tense.
The department should use one or the other uniformly.
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m. The word “per,” although grammatically correct as used in s. NR 169.09 (1) (a) 1., and
anumber of other provisions in the rule, should be replaced by the more conventional word “under.”

n. Section NR 169.09 (1) (a) 4. should be clarified to indicate whether eoncurrence must
be obtained from the department project manager before or after the $10,000 cap is exceeded.

o. Itis not clear whether s.NR 169. 09 (1) (@) 5., (b) 11. and (c) 11. require the application
to be submitted within 120 days before or after completing an immediate action. Also, “immediate”
should be added before “action” in the second and third sentences of par. (a) 5.

p. Ins.NR 169.09 (1) (b) 6., the following subparagraphs each should begin thh écapital
letter. : ; -

q- The scope of reimbursement for interim actions as specified in s. NR 169.09 (1) (b)
(intro.) appears to be consistent with s. 292.66, Stats. However, the defined term “interim action”
in s. NR 169.05 (15) is substantially broader than this portion of the rule. This provision might be
clarified to indicate that only those interim actions spec1f1ca11y descnbed in the statute and rule are

ehglble for relmbursement

I. Sectlon NR 169 09 (1) (b) (mtro ) requires an “ehglble apphcant” todo certam sgec;ﬁed
things. However, under s. 292.65 (4) (a), Stats., the items listed in this paragraph must be completed
by the applicant in order for the applicant to be eligible for an award

s.  Either “interim action report” o mtenm actlon optlons report ”asusedins. NR 169.09
(1) (b) 6., 7. and 8. should be chosen and used consistently. ,

~t. Section NR 169.09 (1) (b) 6. should indicate whether the requirements for the report
specified in the rule are in addition to those required by s.NR 708.15. ; e

u. The second note afters. NR 169.09 (1) (b) 6. is unclear. Chapter NR 749 does not appear
to impose a fee for reviewing the interim remedial action report for a dry cleaning facility.

v. Why is a provision regarding remedial actions, s. NR 169.09 (1) (b) 10 mcluded in the
paragraph regarding interim actions? ; o

w. Section NR 169.09 (1) (b) 11. defines completion as when “field installations are
completed” while s. NR 169.09 (1) (a) 5. refers to “when the equipment is installed.” Is there any
reason for this difference?

Xx. Ins.NR 169.11 (3) (a) 3., the ﬁrst occurrence of the word “cost” should be replaced by
the word “costs.” In sub. (3) (a) 12., the word “a” should be replaced by the word “

y. The risk ins.NR 169. 13 (2) must be “s1gnificant” while the risk in s. NR 169.13 (1) must
be only"‘imminent Could the nsk in category A be imminent but ms;gmfncant‘?

zZ. “Dlrected” should be deleted ins. NR 169.15 (1)
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~ aa. “To” should be replaced by “for” in s. NR 169.15 (3) (intro.). The references to “funds
collected annually” and “funds collected on an annual basis” in s. NR 169.15 (3) (a) and (b) should
be made conszstent and some mdlcatlon should be mcluded as to what these phrases mean.

~ab. The uﬂe of s. NR 169.15 (3) (intro.) refers to “clasmﬁcatmn,” while par (a) refers to
“class and par. (c) 2. refers to “category ” These terms should be made consistent.

ac. There does not appear to be a reason why the specific date referenced in the note after
s. NR 169.15 (4) (b) 2. should not be included in the rule text, rather than using the “three months
pnor to the ﬁnal date language

ad The statement required in s. NR 169.17 (2) (a) 3. relates to applrcatlons to another
governmental agency. Should the owner or operator also mdlcate whether an apphcat:on is being
made for othet ﬁmds avaﬂable from the de;::artment‘7 ‘

ae. Is the descrxptlon requlred by S. NR 169 l7 @) (e) relevant in urban areas?

af Sectmn NR 169 17 (2) (f) requ1res an “accurate legal descripuon which * corresponds
with the mcst recent parcel descrrption ” However the most recent parcel description might not be
accurate ~ ; ~ ~

ag. Sectron 169.17 2)(h) refers to “crass referencmg” of costs (which, 1nc1dentally, should
be hyphenated) while par. (j) (intro.) refers to “keyed or cross-referenced” and par. (k) refers to
““matches.” These terms should be used consrstently and if “cross-referencing” is retained, the
meaning of that term should be clarified. it

ah. What is a “substitute W-9 tax form” as described in s. NR 169.17 (2) (I)? The
Department of Revenue does not include a form W-9 in its list of forms. Also, it is not clear what
“substltute” means. Is thls a federal form?

ai. In s. NR 169. 17 (2) (m) it appears that the note followmg thrs prowswn should be placed
followmg par (@).

aj. In s.NR 169.21 (2) (c) 1., itappears that the word “and” should be inserted after the word
“services.”

ak. “Occurrence based” should be hyphenated ins. NR 169.21 (6) (b) l C.

al. Ins.NR 169.25 (4) (c), the phrase “this relmbursement” should be replaced by the phrase
“the relmbursement awar

am. The department should consrder whether s. NR 169.29 is necessary. It does not appear
- to add anything that is not already provided by statute, and it creates confusion because it uses an
incorrect statutory reference regarding the creation of the council and provides that the purpose of
the council is to advise the department “on rules promulgated to implement” the statute, while the
statutory authority of the council is in fact broader than that. If retained, s. NR 169.29 (3) should
provide that: “This chapter does not apply after June 30, 2032.”



Report to
Legislative Council Rules Clearmghouse
NR 169, Wis. Adm. Code -
Natural Resources Board Order No. RR-18-99

Wisconsin Statutory Authority

s. 227.11(2)(a) and ch. 292, Stats., interpreting ch. 292, Stats.

Federai Authority
N/A
Court-Decisions Directly Relevant

Nong L : — : < {.CA Lrl/

Analysis of the Rule - Rule Effect - Reason for the Rule GOJ"’

The 1997-99 biennial budget contains statutory language that|creates a program to reimburse dry
cleaners for the costs to investigate and clean up contamination’dry cleaning facilities. Proposed ch.
NR 169 outlines the procedures for owners and operators of dry cleaner facilities to obtain
reimbursement from cleanups conducted under the NR 700 rule series. This rule identifies eligible
applicants and eligibility requirements for owners and operators taking immediate action, interim
actions, and remedial actions. For eligible applicants taking immediate and/or interim actions, the
applications for relmbursements will be processed in the order in whrch they are received The
Department does not anticipate a shortage of fundmg for these two categories of response action
costs. In addition, the procedures for reimbursement are streamimed because of the limited act(ons
that would qualify under these two response action phases '

For eligible applicants seeking reimbursement for remedial actions, including site investigations, the rule
specrfres the requrrements for ehgrble actrons (mciudmg bidding requirements) as well as procedures
applicants must follow to obtain reimbursement Because of a statutory. requrrement that cleanup
costs incurred between_January 1,.1991 and Ogtpber 14, 1997 be reimbursed before new costs are
reimbursed, the Department anticipates a backlog of new sites awaiting reimbursement. The rule
establishes the priorities for dispersing those reimbursements. For site investigations and remedial
response actions, the rule specifies a classification system based on environmental significance and
_risk, and reimbursements are made within those categories based on the order in which applications are
received. In addition, the rule reiterates the statutory requirements for maximum award limits and
deductibles to be paid by the owner or operator of the facility.

Agency Procedures for Promulgation

Public hearings, Natural Resources Board final adoption, followed by legislative review.

Description of any Forms (attach copies if available)

None

Name and Telephone Number of Agency Liaisons

Robin Schmidt, Bureau of Remediation and Redevelopment — 267-7569
Edwina Kavanaugh, Bureau of Legal Services — 264-8991
Carol Turner, Bureau of Legal Services - 266-1959

Submitted on February 10, 1999
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1999 Session

LRB or Bill No./Adm. Rule No.
L] oriGINAL  [] UPDATED o NR 160
FISCAL ESTIMATE T) comRecTeD [] SUPPLEMENTAL Amendment No. f Appicable
DOA-2048 N(R10/94) S Toabt e ; B
Subject
Dry Cleaner Environmental Response Program
Fiscal Effect

State: No State Fiscal Effect

Check columns below only if bill makes a direct appropriation

or affects a sum sufficient appropriation. [ increase Costs - May be possible to Absorb

Within Agency's Budget ] Yes [] No
] Increase Existing Appropriation [TJ Increase Existing Revenues
[} Decrease Existing Appropriation [] Decrease Existing Revenues [ Decrease Costs

[} create New Appropriation

Local: [X] No local government costs

1. [ increase Costs L 3. [] Increase Revenues 5. Types of Local Government Units Affected:

[ Permissive OJ Mandatory D Permissive O Mandaton/ | O Towns D; Villages ] cities
2. [] Decrease Costs 4. D Decrease Revenues . R Counties [0 wrcs Districts

O permissive [ Ma,adatoty | [ Pemissive. [ Mandatory | [] SchoolDistricts [] oOthers

Fund Sources Affected . . |Affected Ch. 20 Appropriations

O epr [ reD E} PRO E} PRS [3 SEG {3 ses-s
Assymptions Used in Arriving at Fiscal Estimate

SUMMARY OF RULE

Chapter NR 169 was created to reimburse dry cleaner owners and operators for msts mcmred in respondmg to envxmmncntal contamlnauon caused by the
discharge of dry cleaning solvents at their facilities. Response actions will remain subject to the NR 700 cleanup rules, and rennbursement will be only for
eligible response actions as speaﬁed in the rule. The rule establishes criteria for eligibility, and a system for prioritizing how costs will be reimbursed.

The reimbursements come from a 1.8% fee on gross recexpts from dzy cieamng actzvmes and a solvent fee paid by 1 the supplier of the solvent to the dry *
cleaner. —

Four FTE's were appmved in the 1997 - - 1999 biennial ‘budget bill to nnplemem ﬁus program. Two positions were for the technical review of site

_ information in the Remediation and Redeveiopment (RR) Bureau, provxswns for depanmem staff to review workplans and to process applications for

reimbursement of costs. Four FTE's were approved in the 1997 - 1999 biennial budget to cover this workload, with salaries coming from the monies
collected for the Dry Cleaner Environmental Response fund. This rule does not have a fiscal impact. Two positions were approved in the Bureau of
Cooperative Financial Assistance (CFA) for: processing apphcatxons and makmg reunbursemems todry clmners Oniy one of the FTEs m CFA s bemg
filled to unpiement the program at this time. ;

Long-Range Fiscal Implications
No long range fiscal implications are anticipated by this rule.

Agency Prepared By Phone No. Authdxized Sigl e Phone No. Date :
DNR Joe Polasek (608) 266-2794 %W (608) 266-2794  {12/10/1998
g 1



ORDER OF THE STATE OF WISCONSIN
NATURAL RESOURCES BOARD CREATING RULES

IN THE MATTER of creating ch. NR 169 of the

Wisconsin Administrative Code, pertaining to , ,
the reimbursement of response action costs for ' RR -/8- 98
response actions taken at eligible dry cleaning facilities.

AnaIySIS Prepared by the Department of Natural Resources

Statutory authority: ch 227. 11(2) and ch. 2¥2 Stats ‘Q 5‘ «Lc) ‘L, Cé}
Statutes interpreted: ch. 292, Stats

This order creates chapter NR 169, Wis. Adm. Code which establishes a reimbursement program for
eligible costs associated with the response actions taken at dry cleaning facilities. The 1997 - 1999
Biennial Budget contained the statutory requirements for this program and authonzed the department to
develop rules to implement the program. The budget also established a license fee on the gross receipts
from dry cleaning that would be used to reimburse dry cleaners for response action costs. Promulgation
of chapter NR 169 will allow the department to 1mpiement this program and use the fees collected to
reimburse dry cleaners for their response actions. ‘

SBCTiON 1. NR 169 is created to read -
CHAPTERNR 169 - a :;} '
DRY CLEANER ENVIRONMENTAL RESPONSE PROGRAM

NR 169.01 Purpose. ThlS chapter estabhshes rules promulgaxed undc&ss 292 65 and 292. 66 Stats., to
‘implement and administer a program to reimburse eligible applicants for a port:on of their costs

ity inins

o o associated with investigation and cleanup*c’fdry cleanmg facth es.

NR 169.03 Applicability. This chapter: apphes to all apphcants for and recxplents of relmbursements of
costs paid to investigate and remediate soil and groundwater contaminated by dry cleaning solvents.
Compliance with this chapter chs. NR 700 to 728 isa prereqmslte to ehgxblhty for reunbursemcnt under

j{ 292,65 or 292 66 Stats. o j
NR 169.05 Deﬁa tions. In this chapter: Gﬂ/ /:L'/ s M ‘f@

1 « tor” means a person who contracts to perform all or part of a response action.
“Contractor mcludes*a\consultant general contractor or subcontractor who contracts to perform all or
part of a response actlon mocs not include an owner or operator or an employee of an owner or
operator. . . EEENR o\ adf:]ﬁﬁ il ‘Aﬂm’o

(2) “Consultant” means a pe d B85S
subject to regulation under chs. NR 702 to 736

(3) "Contract services" means services provxded by a contractor aspartof a response actlon "Contract
services' mciudes all of the followmg services:

(a) Excavatmg pe

(b): Tmckmg P o

(c) Landspreading.
(d) Waste disposal services.

~performda response action regulated or

***DRAFT - Do not Cite or Quote DRAFT***
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~tailoring. o o :
(8) “Dry cleaning solvent” has the meaning specified ins. 292.65(1)(e), Stats. WM

/

formulation or product that is used as a primary cleaning agent in dry cleaning facilities.

(e) Drilling, including at-depth soil sampling and well installation.
(f) Backfilling and grading, including provision of backfill material.
(g) Laboratory services. ‘
(h)_General contractor services.
(i) Other services provided by contractors.

urveying.
(k) Sampling. ‘ ' :

.. )

(1) Monitoring. - o \S 7)')(

(4) “Department” means the department of natural resources « - RAR
(5) “Dry cleaner environmental response council” means the council created under s. 29 3),
(6) “Dry cleaning facility” has the meaning specified in s. 292.65(1)(d), Stats.
Note: Section 292.65(1)(d), Stats. states that a dry cleaning facility means a facility for dry cleaning apparel or houschold
fabrics for the general public other than a facility that is one of the following: '
1. A-coin—operated facility. . -~ - . oy By Ay w
- 2. A facility that is located on a U.S. military installation.
3. An industrial laundry. - o
4. A commercial laundry.
5. A linen supply facility. Gl =
6. A facility that is located at a prison or other penal institution. P B
7. A facility that is located at a nonprofit hospital or at another nonprofit health care institution.
8. A facility that is located on property that is owned by the federal government or by this state or that is located on

that was owned by the federgl government or by this state when the facility was operating. h 7 SN

(7) “Dry cleaning %}59@” or “dry cleaning activities” includﬁry cleaning, @ﬂiﬂg, leather
cleaning, fur cleaning;férmal-wear cleaning, drapery cleaning, pillow cleaning, rug and carpet cleanin.
3&g§d@ﬂﬁﬁ§bundles, bedspread cleaning, monogramming, shoe repair, weaving, alterations, and

Note: Section 292.65(1)(e), Stats., states that “dry cleaning solvent” means a chlorine-based or hydrocarbon—-based

_ (9) “Dry store” means a retail outlet specifically for dropping off and picking up appai'ci or housgho,id

fabrics which are then transported to a dry cleaning facility for dry cleaning activities. Dry cleaning

10) “Eligible costs” means costs for which the department is authorized to pay reimbursement under

“this chapter.

~ (11) “Fiscal year” means the period beg)gigggii July 1 and ending on the following June 30.

(12)-“General contractor” means a onsultant or other contractor who, on behalf of an owner or
cperatof‘?c"éﬁfé's’ﬁf directs the services of other contractors related to a response action. “General
contractor” includes a person who solicits or receives contract bids, prepares contracts, directs response
actions performed by others, or enters into contracts with subcontractors to perform response actions.
~© (13) “Immediate action” has the meaning specified in s. NR 700.03(28). —

.. Note: Section NR 700.03(28) states that “immediate action” means 2 response action that is taken within a short period of
time after the discharge of a hazardous substance occurs, or after the discovery of a hazardous substance discharge or
environmental pollution, to halt the discharge, contain or remove discharged hazardous substances, or remove contaminated
environmental media, in order to restore the environment to the extent practicable and to minimize the harmful effects of the
discharge to air, lands and waters of the state and to eliminate any imminent threat to public health, safety or welfare that may
exist. Thisterm includes both emergency and non-emergency immediate actions. : ,

(14) “Indirect cost” means any general cost of business that cannot be directly and exclusively
attributed to a response action. “Indirect cost” includes costs for equipment, supplies, services, real
estate, structures and improvements, overhead, managerial and staff support, staff training, taxes,
insurance, financing and other items which are not directly and exclusively attributable to a response

action or whgs Cse is not limited to the response action.
“(ﬁ:v Al &I V/Q" oL
«x*DRAFT Do not Cite or Quote DRAFT***
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tivities:do not occur at dry stores. 5
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(15) “Interim action” has the meaning specified in s. NR 700.03(29).

Note: Section NR 700:03(29) states that “interim action” means a response action taken to contain or stabilize a discharge of
a-hazardous substance, in order'to minimize any threats to public health, safety or welfare or the environment, while other
response actions are being taken or planned for the site or facility: : ; ‘ : ~ ;

(16) “Interim remedial equipment” means equipment necessary to implement an interim action as
defined in s. NR 700.03(29). R ‘ : o ‘ '

~(17) “Operator” has the meaning specified under s. 292.65(1)(h), Stats.

Note: Section 292.65(1)(h), Stats., states that “operator” means any of the following:

1. A person who holds the license under s. 77.9961(2), Stats., for a dry cleaning facility.

2. A subsidiary or parent corporation of the person specified under subd . e

(18) “Owner” has the meaning specified under s. 292.65(1)(1), Stats: ‘

Note: Section 292.65(1)(i), Stats., states that “owner” means any of the following: '

1. A person who owns, or has possession or control of, a dry cleaning facility, or who receives direct or indirect
consideration from the operation of a dry cleaning facility regardless of whether the dry cleaning facility remains in operation

- and regardl¢ss of whether the person owns or receives consideration at the time that environmental pollution occurs.
2. A subsidiary or parent corporation of the person specified under subd. 1. . : L
(19) “Preliminary site screening” means collecting sufficient .information to determine the
appropriateness for an interim action, including: . ; ~ ' et

(a) Developing a conceptual site model, including the historical use and facility operations. ;

(b) Identifying potential unsaturated zone sources and assessing their role in continued contaminant
releases from the site.

(c) Providing regional hydrogecid ric information, some limited _site  specific fﬁydrogeolo,gic

information, and site specific sampling which includes subsurface materials, ‘groundwater, where
feasible, and potential receptors such as nearby private and public wells, as appropriate. '

: Note: The information collected from a preliminary site screening will primarily be used to determine the appropriateness of
a proposed interim remedial action, and is not intended to défine the full extent of the contamination or site closure. For the
purpose of this program, interim remedial actions are anticipated to address unsaturated zone sources, and in some limited cases,
groundwater contamination. The appropriateness of an interim remedial action may not be directly related to a conclusion ‘ 5,
regarding the significance of the site from a site. classification perspective, or from a risk perspective, for the purpose of (
determining award priorities. Information collected may also be used to develop a site investigation workplan, or to determine

other appropriate response actions. . . m ol

(20) “Program year” has the meaning specified in s. 292.65(1)(j), Stats. . - o i)
Note: Section 292.65(1)(j), Stats., states that “program year” means the period beginning on July 1, and ending on the YM v é/?'
following June30. ¥~ | o Mt Y
~ (21) “Qualification/based selection” means a selection process that provides an owner or operator an el %2?3
objective and logical way to choose a professional consultant based on the consultant’s qualifications and . 3
competence as they relate to the specific project. =~ A
- (22) "Remedial action” has the meaning specified in s. NR 700.03(48). .
- Note: Section NR 700.03(48), Stats., states that “remedial action” means those response actions, other than immediate or
interim actions, taken to control, minimize, restore or eliminate the discharge of hazardous substances or environmental pollution
's0 that the hazardous substances or environmental pollution do not present an actual or potential threat to public health, safety or
welfare or the environment.  The term includes actions designed to prevent, minimize, stabilize or eliminate the threat of
discharged hazardous substances, and actions to restore the environment to the extent practicable and meet all applicable
environmental standards. Examples include storage, disposal, containment, treatment, recycling or reuse, and any monitoring
required to assure that such actions protect public health, safety and welfare and the environment.

(23) “Response action” means an immediate action, interim action, site investigation or remedial

action as defined in s. NR 700.03. C e ,
- (24) “Service provider” has the meaning specified in s. 292.65(1)(L), Stats. e
- Note: Section 292.65(1)(L), Stats., states that “service provider” means a consultant, testing laboratory, monitoring well
_installer, soil boring contractor, other contractor, lender or any other person who provides a product or service for which an
application for reimbursement has been or will be filed under this section, or a subcontractor of such a person. .
' (25) “Site investigation” has the meaning specified in s. NR 700.03(57). R
Note: Section NR 700.03(57), Stats., states that “site investigation” means an investigation undertaken in conformance with
ch. NR 716. g REITAEE ‘ -
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(26) “Subsidiary or parent corporation” has the meaning specified in s. 292.65(1)(m), Stats.
Note: :Section 292.65(1)(m), -Stats., states- that “subsidiary..or ‘parent corporation”-means a business: entity, including a
subsidiary, parent corporation or other business arrangement, that has-elements of common ownership or control or-that uses a
long~term contractual arrangement with a person to avoid direct responsibility for conditions at a dry cleaning facility, =
, ; D e V" v :

s are deﬁﬁe&lw in 5. 292.65(4)(a), Stats. X

NR 169.07 Eligible applicants. (1) GENERAL. (Eligible applic

i Note: Section 292.65(4)(a), Stats., states that the owner or operator of a dpf cleaning facility may apply for reimbursement
J m An owner or operator of a dry cleaning facility whic(is closed when the application is submitted to the
—de G fnust comply with the additional requirements;identi ins.NR169.092). =~ — ;
(2) AGENTS. An agent is an eligible applicant as provided in s. 292.65(4)(k), Stats. _.

Note: Section 292.65(4)(k), Stats., states that an owner or operator may enter into. a written agreement with another person
under which that other person acts as an agent for the owner or operator in conducting the activities required under 5. NR 169.09.
The owner or operator and the agent shall jointly submit the application for an award under this rule..

~ (3) OWNERS OR OPERATORS OF DRY CLEANING FACILITIES ON TRIBAL TRUST LANDS. An owner or

kdperator of dry cleaning facilities on tribal trust lands of an American Indian tribe is an eligible applicant
as provided in s. 292.65(4)(L), Stats. fr e i : : e

* Note: Section 292.65(4)(L), Stats., states that the owner or operator of a dry cleaning facility located on trust lands of an
American Indian tribe may be eligible for an award under this section if the owner or operator otherwise satisfies the
requirements of this subsection and complies with the rules promulgated under this section and any other rules promulgated by
the department concerning dry cleaning facilities. i " o : )

NR 169.09 Eligibility requirements.. (1) GENERAL REQUIREMENTS. Costs listed undel’ s. NR 169.11
submitted by an eligible applicant are eligible for reimbursement as follows. .

iy

" (a) Immediate actions. To receive reimbursement for costs associated with immediate actions, M

eligible applicant shall do all of the following: o o N
1. Document<to e departmeny that the responsg“meetg the criteria for immediate action @’S/ NR

“Report charge to the department/pe ; . NR 706.05. - e , it
Note: Section NR [706.05 provides that unless exempted under s. NR 706.07, pérsons who cause the discharge to the

‘\} environment of a hazartlous substance or who possess or control a hazardous substance which is discharged to the environment

partment of the discharge, -

, st

shall immediately notify the de ent.of ; :
3. Document 3 the sat ,faéﬁsn?‘ofﬁie"dep@ that the response action‘wa an appropriate response
4.Qbtain concurrence from the department. project manager, for clig;ble immediate action costs that

xeoed STO000 T e Rl ey T T

W B Note: This $10,000 cost limit for immediate actions does not include the cost forpreliminar ening, it is only for the

< cost of the immediate action itse ncurrence sfiould be:documented irta-format acceptable to the departmer : S

M\ "5, Within 120 days lof completing an-imnrédiate action, submit an application to the department, as W’M

gb\ specified in s. NR 169.17, which documents all eligible actions and associated costs. An(action is

e

considered complete when the immediate nature of the release has been adequately addressed. Angiction

which includes operation and maintenance of equipment is considered completed at the time when the Ny

equipment is installed. A ok mmmeei e D0 = = el b M .
““"Note- If further action is necessary under ch. NR 708, the owner or operator shall continue through the NR 700 process. k -

(b) Interim Actions. To receive reimbursement from the department for costs associated with W
iminary site screening and the purchase and installation of interim remedial action equipment an
%;Vm ple‘applicant shall do all of the following: o _ -

9 1. Documen

, —1. Document (g Thie satisfaction of the departmentshat the response meets th criteria of interjm action B o
B_av W ins.NR708.11. [ R . et Uy % \
! ) 2. Report the discharge to the departmen . NR 706.05. : . REATE"

Note: Section NR 706.05 provides that unless exempted under s. NR 706.07, persons who cause thf; discharge to the

be:“é (\S’r environment of a hazardous substance or who possess or control a hazardous substance which is disé:hgrgcd to the environment /
,?{:’{:\ - shall immediately notify the department of the discharge. P
A e 3. Document fo the satisfattion of the department that immediate action is not necessary at the facility.

Y

o

t

SR 7 +
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4. Documen&&_the satisfaction of the departmen@t the facrhty fya operagﬂg when the apphcatron
~was submitted to the department. : s 2 T T ASRn S

5. Complete a preliminary site screening at the facrhty :
6. Submxt to the deartment an interim_action’ report @p} ch. NR/708, for approval. The interim

3 e all of the foilowmg : /Z 6? ‘)0/

d rmanoo regardmg the interim remedial actlon bemg proposed ‘ o &
< Ac/app‘roprlate cost estimates for the purchase and mstailatxon of the eqmpment bemg proposed
§chedule for con 'ctmg a ch. NR 716 site mvestrgatnon

NoF H Chapter N‘R 716 snte\mvcstxgahon scheduies may include phased approaches for the mvestxgatnon, and will be

;Ip ’f , negotiated with the department based on factors such as the risk posed by the site, the anticipated effectiveness of the interim

o ; -remedial action, the amount and quality-of the preliminary site screening data, and financial considerations including the ability
-‘j to pay for the response action and the ava:labﬂrtyof funds for reimbursement of response actions,..
W / Note: Chapter NR 749 feee wtll not be reqmre& by the department for review of the interim remedial acnon report for
/‘;]‘/\ ‘ eligible dry cleaning facilities. \ w-7
- 7. Obtain department approval of the interim actmigeport ’
:rr"g\z‘ Note: No bids are reqmred by the depanment for interim remedial actions, because depamncnt reimbursement is lumted to
the cost of preliminary site screening and the purchase and installation 6finterim remedial action equipment.
8. Implement the interim action in accordance thh the mtenm actiony6ptio s report approved by the
department. o =
9.Signa statement agreemg to all condmons speclﬁed in the apphcatxon and award forms.
- 10. Sign a statement agreeing to comply with all apphcable statutes and ruies rncludmg agreemg to
contmue to operate, monitor and maintain all remedlal syste s until the de ent determines they . e
no longer neex s part of th¢ remedial act'o — 0. Wy mﬂ% & W‘“’* ‘i&m & @L’*‘
\ f,& Q"Qf ~T1. Within 120 days®6flcompleting’ the interim actton, submxt an apphcatlon as speclﬁed in s. NR
3 (\ qg@ %ﬁQ_ll,mhxch documentsall eligible actxons and assocrated cQsts. )mtenm action is completed when
- field installations are. completed. _ , (ﬁ“@ﬂ w? c

“~Note:- inxgtble ‘costs for interim act:ons are amxted to prehmmaxy site_screei mg and the purchase and anstallanon of {\
equxpment ' Operation, maintenance and momtormg costs assocrated w:th the mterrm actlon are not ehglble for rexmbursement

asan mtenm action. .
ns To receive renmbursement from the department for costs

(o) Site Invf ' tzgat:ons And Remedial A’
assoc;ated with a site investigation and remedial action, an . pphcant shall do all of the following:

1. Report the discharge to the department per s. NR 706.05:

~Note:: Section NR: 706.05: provides-that unless exempted under s.. NR 706.07, persons who cause the dxscharge to the
environment of a hazardous substance or who possess or control a hazardous substance which is dxscharged to the environment
shall immediately notify the department of the discharge.

2. Notify the department of the potentlal to submrt a cialm for reimhursement under this program as

required by s. 292.65(4)(c), Stats.

- Note: Section 292.65(4)(c), Stats., states that notification of a potentra! clatm is not requrred for site mvestlganons or
remedial action activity begun before October 14, 1997. . :

3. Apply for the program on a form developed by the department.

-Note: Forms will be available at no charge on the 'DNR Web site and from the Remedxatmn and Rcdevelopment program in
‘any department regional or central office. :

4. Submit a site investigation workplan for approval by the department ~ :

Note: Schedules included in a ch. NR 716 workplan may include phased approaches for the activities and will be negotiated
based on factors such as risk posed by the site; anticipated effectiveness of the interim remedial action, the amount and quality of
the preliminary site screening data, and financial considérations, mcludmg the ablhty to pay for the response actwn and the
availability of funds for reimbursement of response actions. ‘

Note: No ch. NR 749 fees associated with the review of a site mspectaon workplan will be charged for review of workplans
required in this chapter. The department will review a workplan within 90 calendar days of its receipt. The department will
approve the workplan, request revisions be made to the workplan prior to approval, or deny the workplan. " If the department
requires other documents to be submitted, the department may assess fees under ch. NR 749 for the review of those documents.
Those fees will be considered cligible expenses for the purpose of reimbursement.

-~
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5. Before conducting a remedial action, complete a site investigation in compliance with ch. NR 716
to determine the extent of environmental contamination by the dry cleaning solvent discharge, except as
provided in sub. (4). £ & g R i,

6. Submit a remedial action options report, including the results of the site investigation and a
schedule of remedial actions to the department for approval. = SRR

Note: No ch. NR 749 fees associated with the review of the remedial action options report will ‘be charged for the first
submittal.  Within 90 calendar days of receipt-of the remedial action options report, the department will approve the report,
request revisions be made to the report prior to approval, or deny the report. , '

ns report, the department shall classify the site:
, [ , vill be available. The owner or operator may not
submit an application for the costs of the site investigation prior to the submittal of the remedial action
~options report for review by the department. Reimbursement will not be made until the report is

» .

7. Based on the findings of the remedial action opti
under s. NR 169.13, to determine when reimbursement

~ approved by the department.

8. Conduct all actions identified in the remedial action options report in accordance with the schedule
approved by the department and in compi‘iance with chs. NR 700 to 728 and with s. 292.65(4)(j), Stats.
9. Conduct all remedial action activities required under chs. NR 700 to 728 and under s. 292.65(4)(),

Note: Activities required under chs. NR 700 to 728 and under s. 292.65(4)(j), Stats., include:

1. Recovering any recoverable dry cleaning solvent from the environment.

2. Managing any residual solid or hazardous waste in a manner consistent with local, state and federal law.

3. Restoring groundwater according to the standards promulgated by the department under ss. 160.07 and 160.09, Stats.

*10. Sign a statement agreeing to comply with all applicable rules and regulations, including agreeing

nitor and maintain all remedial systems until the department determines they

g art of the remedial action. = v %5 =

11. Within 120 days " ompleting the remedial action, or prior to requesting site closure under ch..
NR 726, submit an application as specified in s. NR 169.17, which documents all eligible actions and

associated costs. B s ghasneeTs e A
() Additional Requirement - Closed Facilities. The owner or operator of a closed facility shall
"comply with the additional requirements under s. 292.65(6), Stats. B - e bt

Note: Section 292.65(6), Stats., provides that (a) the owner or operator of a dry cleaning facility that has ceased operating at

h the time that the owner o rator applies for an award shall agree to pay all of the following each year for 30 years after the

1. An amount equal to the average annual license fee paid under s. 77.9961, Stats., for that year.
© 22, Ani amount equal to the total amount collected under $.:77.9962; Stats., for that year divided by the number of dry

“cleaning facilities in operation during that year.

following: -

(b) The owner or operator of a closed facility shall guarantee payment under par. (a) by executing a note and mortgage on )
- the site of the dry cleaning facility and a payment bond acceptable to the department. : A

() All funds paid under this subsection shall be deposited in the dry cleaner environmental.response 4o €0
(3) ADDITIONAL REQUIREMENTS - FACILITIES CONSTRUCTED AFTER Q/14/9]. The owner or operator

-

of a dry cleaning facility on which construction begins after October 14, 1997 is eligible for an award

under this chapter only as provided in s. 292.65(5), Stats. i ; ;

#Note: Section 292.65(5); Stats, provides that'(a) 1. An owner or operator of a-dry cleaning facility on which construction
begins after October 14, 1997, is not eligible for an award under this section unless the owner or operator has implemented the
enhanced pollution prevention measures described in par. (b). : = ik S

.2. The owner or operator-of -a dry ‘cleaning facility on which. construction began on or. before October 14, 1997, is not

eligible for an award under this section with respect to a discharge that occurs on or after the 91st day after the day on which the

department issues a case closure letter with respect to an earlier discharge of dry cleaning solvent from the dry cleaning facility,
unless the owner or operator has implemented the enhanced pollution prevention measures described in par. (b)-

- (b) An owner.or operator who is required to implement enhanced pollution prevention measures shall demonstratcy all of the

1:That the owner ﬂyr:o';')er/ator ménageasi all wastes ihét aré geheratcd at :thc dry cléani:ig facility and that contain dry ciéaning
solvent as hazardous wastes in.compliance with ch. 291, Stats., and 42 USC 6901 to 6991i. - )
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2. That the dry cleaning facility does not dlschargc dry cleaning solvent or wastewater from dry cleaning machines into any
sanitary sewer or septic tank or into the waters of this state. Any storm sewer d!schargmg to the waters of the siate would be
included in this category.

*3. That each machine or other piece of equipment in which dry cleaning solvent is used, or the entire area in which those
machines or pieces of equipment are located, is surrounded by ‘a containment dike or other containment structure that is able to
contain any leak, spill or other release of dry cleaning solvent from the machines or other pieces of eqmpment

4. That the floor within any area surrounded by a dike or other containment structure under subd. 3. is sealed or is otherwise
impervious to dry cleaning solvent. Dry cleaning machines with i 1mpervmus containment’ pans desxgned to hold the amoum of
solvents contained in the largest tank on the machine meet this requirement. - ‘

5. That all dry cleaning solvent is delivered to the dry cleaning facility by means of a closed, dxrect«couplcd delivery system

(4) EXCEPTIONS. Owners and operators are excepted from certam reqmrements as prov:ded in s.
292.65(4)(g) and (h), Stats.

Note: S. 292.65(4)(g), Stats., provides that an owner or operator is not required to complete an mvestlganon or prepare a
remedial action plan before’ conductmg an xmmedxate action ac’uv;ty 1f the department detctmmes that an 1mmed1atc actmn is
necessary per ch. NR 708. '

(h) An owner or operator may install interim remedial equipment for which the owner or operator would be eligible for
reimbursement under s. 292.66, Stats., before completing a site mvesugatlon or remedial action plan underch. NR 708.

NR 169.11 Costs. (l) MAXIMUM AWARD AMOUNT. Awards may not exceed the maxzmums 1mposed by
ss. 292.65(8)(f) and 292.66(3), Stats.
_Note; Section 292.65(8)(f), Stats., provides that an award to mmburse costs of immediate actnons, sate mvestxgatmns, and

' :eieanup at-a single facxm;y may not exceed $500,000. S. 292. 66(3), Stats. provxdes that an award to reimburse costs. for interim-

remedial actions at a single facility may not exceed $15,000.

(2) ELIGIBLE COSTS. (a) General. Eligible costs are those allowed under s. 292.65(7), Stats.

Note: Section 292. 65(7), Stats provxdes that chg:bie costs include reasonable and nccessary costs paxd for the foilowmg
itemsonly: : 2 :

- 1.Removal of dry cieamng solvents from surface waters, groundwater or-soil. . :

2. Investigation and assessment of contamination caused by a dry cleaning solvent dxscharge from adry cleanmg facmty

3. Preparation of remedial action plans.

4. Removal of contaminated soils.

5. Soil and groundwater treatment and disposal.

6. Environmental monitoring:

7. Laboratory services. :

8. Maintenance of equnpment for dry cleamng solvent recdvexy perfonned as paxt of remedlal action actwmes

9. Restoration or replacement of a private. or pubhc potable watcr supply

10. Restoration of environmental quality.

11. Contractor costs for remedial action activities.

12. Inspection and supervision. , :

13, Those costs of preliminary site screenmg and the purchase and. mstaﬂat:on of mtenm remedml eqmpment that quahfy for
reimbursement under s. 292.66, Stats., for which reimbursement was not received under s. 292. 66, Stats.

14. Other costs identified by the department as reasonable and necessary for propcr mvcstxgataon, remcdxal action planning
and remedial action activities to meet the requirements of s. 29211, Stats. '

(b) Interim remedial equipment. Eligible costs are those costs ailowed under 5.292 66 Stats

Note: Section 292.66, Stats., provides that eligible costs include reasonable and necessary costs paid for the. followmg items
only:

1. The purchase and installation of interim remedial equxpmcm as specnﬁed in the workplan approved by the departmcnt

2. Field screening costs, including on-site mobile laboratory analyses for soll and groundwater for the puxpose of
determmmg the location for installation of interim remedial equipment.

Note: Momtormg -and operataon and ‘maintenance of interim remedial cqmpmem is not elngsble for relmburscmcnt under S.

+292.66, Stats.. :

(3) INELIGIBLE COSTS (a) General costs Noththstandmg sub (1), costs whlch the department has
determined are not eligible for reimbursement under s. 292.65, Stats., mclude, but are not limited to, the
following:

1. Costs incurred before January: 1, 1991. ..

2. Costs of retrofitting or replacing dry cleaning equxpment
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3. Indirect costs charged by a contractor, unless those coft are allocated to the contract accordmg toa y
easonable cost allocation formula that the contractor uses for other, similar contracts. ‘
4. An owner or operator’s indirect costs, including indirect costs for equipment, supplies or services.
. Note: This does not prohibit the department from reimbursing any of the following;
1. Actual costs for equipment, supplies or services that are used exclusively for the response actxon If an owner or opcrator
purchases equipment that is used exclusively for the response action, the department may reimburse the difference between the
. purchase cost -and the salvage value of that equipment as determined by the departmem provlded that the dlffetence does not
exceed the reasonable cost of renting the equipment.
2. Normal employe wages, salaries, expenses or frmge bencfn ailocanon for time which the owneror operamr s empioyecs
, werked on a response action.
5. Costs for the time that the owner or operator, or any officer of the owner or operator spends

planning or implementing a response action.
_ Note: This does not prohibit the department from rexmbursmg normal employe wages, salanes, expenses or other frmge
bencf t allocations for time which employes other than officers spend implementing a response action.

6. Costs to construct, repair, replace, improve, relocate or demolish any bmldmg or fixture
7. Loss or impairment of property values or other assets. e
8. Loss or impairment of revenue or income.
9. Attorney fees or other legal costs.
10. Costs of relocating residents or business operations.
11. Costs of aesthetic or other improvements that are not essential to a response act:on, except for
' restorative gradmg and filling costs authorized under s. NR 169 11(2)(a)14 and under s. 292. 65('7}(3.)14
Stats.
12, Cosxs relmbursed from another source. If after bemg re:mbursed by the department for any cost,
owner or operator is reimbursed for the same cost from another source, the owner or operator shall ¢
promptly notify the department and repay any duphcate relmbursement, unless otherwxse dtrected ins.

292.65, Stats.
13. Other costs that the department determined to be associated w;th but not mtegral to, the( ?ﬁ)( es<
investigation and remediation of a dry cleaning solvent discharge from a dry cleaning facility.
14. Costs that the department determines to be unreasonable or unnecessary to carry out the remedmi
action activities specified in the remedial action options report.
15. Costs for investigation or remedial action conducted outside of thls state
16. Financing costs, including interest and loan ongmatmn fees.
17. Liability claims or judgments. <
18. Costs incurred by any federal, state or local government ennty
19. Costs for a contractor’s services that exceed the ccntractor s bid pnce for those services, except as
provided under s. NR 169.21.
20. Costs that the owner or operator has not yet paid, or for which the owner or operator may later
receive a discount or rebate. - :
21. Costs not documented by an invoice and a canceled check or other conclusive proof of payment
by the eligible applicant applymg for reimbursement.
. 22 Costs to investigate or repair environmental contamination involving substances that are not dry
cleanmg solvents. If a response action under this chapter is combined with the investigation or repair of
environmental contamination involving substances that are not dry cleaning solvents, the department may
reimburse a portion of the combined project costs based on a reasonable cost allocation formula approved
“by the department. If, for any combination project, an owner or operator also submits a reimbursement
claim to another governmental agency, the cost allocation formula shall be approved by the department ‘
and that other agency. :
23. Costs to analyze environmental samples for substances that are not dry cleaning solvents except
that the department may reimburse costs for the analysis of environmental parameters if that analysis is
needed to design or implement a response action.
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24. Costs to analyze environmental samples for dry cleaning solvents that could not reasonably have
been discharged at the facility.

25. Costs for environmental audits, evaluation or appraisals, other than those needed for the effectave
planning and implementation of a response action. ! i

26. Costs incurred by an owner or operator because of a contractor s breach of contract.

27. Costs to prepare an application under s. NR 169.17, to contest an application decision under s. NR
169,25 or to consult with the department on the apphcatmn o , :

28. Air travel expenses. R

29. Expense charges for meals, lodgmg, travel or other perscnal expenscs :

30. Supplemental charges for expedited services, including expedited laboratory analysxs, maxl or
- -parcel delivery service, unless the department approves those charges in advance.

31. Contractor charges that are not based on services provided by the contractor and documented
under s. NR 169.17. :

~32. Costs for subcontractor service charges or markups

- (b) Interim remedial equipment. Costs which are not eligible for rexmbursement under S 292 .66,

Stats include costs associated with monitoring, operation or maintenance of an interim remedial action.
Note: If an interim remedial action is selected as a portion of a final remedy, appropriate monitoring, operation and
mamtenance costs al!owed for fmal remcdxes may be chg:ble for relmbursement under s. 292 65 Stats. B

NR 169.13 Site hazard categorization system. . A’ftér” reViewing a remediai action options report
submitted to the department, the department prq;ect manager shall asmgn the site to.one of the followmg . 0:15
categories: MP b
(M Category A shall cons1st of sxtes that the department determmes pose an unmmen nsk to human
health or the environment, or both.
Note: Examples include a site where contamination has caused pubhc or private drmkmg water supphcs to contain
contaminants from the site in concentrations that exceed the health based standard for the ‘contaminant, or sites where exposure £
of public or private water supplies to contaminants is imminent due to snte geology, proxlmxty of the site to a public or private (
water supply source or quantity or concentration of contammants :
(2) Category B shall consist of sites that the department detennmes pose a s:gmf cant nsk to human
 health or the environment, or both. ;
. Note Examplas mcluda a site where thcrc was conta.mmation of a waicr supply bclow hcalth based standards or wherc there
were impacts above an emflronmental standard toa rcceptox, mcludmg surface water or wetlands, or wherc site condmons wxil
result in contamination affecting a public or private water supply but below health based standards.
~ (3) Category C shall consist of sites that pose a risk to human health or the envxronment, or both.
Note: Examples include sites with soil contamination that is not migrating to other media, i.c. groundwater or surface water
“or sites where the contamination levels are below health based standards and are not expccted to increase over time.

NR 169.15 Allocation of reimbursement assxstance (1) FUND ALLOCATION At the end of each ﬁscal ;
year, the department shall allocate funding based on the revenues collected during that year as provided
irected under this section. The department shall also determine the amount of any unused funds from
that fiscal year which were prevxously allocated to immediate actlon and mterlm remedxal actlons and
may reallocate those funds as provided in sub (3). ~
(2) PRIORITY OF AWARDS. (a) The department shali pnormze the payment of awards as requxred by

5.292. 65(3)(am), Stats.

Note: Section 292.65(3)(am), Stats., requires highest priority be given to paying awards for eligible costs of immediate
actions and the next’ hlghesi pnonty given to’ paymg awards for ehglb!e costs mcurred onor after January 1, 1991 and bcfore
‘October 14, 1997.

(b) All apphcatxons for reimbursement of ehglble costs mcurred after December 31, 1990 and before
October 14, 1997 shall be submitted to the department by December 31, 1999. The department shall

allocate the funds available to reimburse past costs as foliows
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Pf N'}jdf (c) Site investigations and remedial actions. Site mvestlgatadns and remedlal actions shall be placed.

‘associated with immediate actions. At the end of each Tiscal y&

; aSIde for interim remedial actions to another class under this subsection.

,,avallable in this cl

. categames for another ¢a ego

pre

1. The department shall review all applications and calculate the total amount of reasonable ehg;ble
past costs for each applicant.

2. The department shall add these totals to determine the grand total of all reasonable ehg:ble past
costs submitted by all eligible applicants by December 31, 1999.

3. Each eligible applicant’s percentage ‘of total reasonable ehglble past costs will be determmed by

“dividing the amount in subd. 1 by the amount in subd. 2.

4. Each year an applxcant s reimbursement for reasonable eligible past costs will be determmed by
multiplying the percentage in subd. 3 by the funding available to reimburse past costs, until each
applicant’s total reasonable eligible past costs have been reimbursed, or an applicant’s re:mbursement for
a single facility has reached the maximum award allowed under s. NR 169.11(1). ...

(3) CLASSIFICATION OF ACTIONS. ‘Funding avaﬂable’t@ eligible costs shall be a ocated -among the
following classification of actions. Costs submitted for reimbursement shall be classified as one of the
following: I S e R

(a) Immediate actions. 9.7% of the_ nds collected annually shall be reserved to re:mburse costs
the department may transfer unuse
funds set aside to reimburse costs of immediate actions to another er ¢lass under ih:srﬁsubsectmn 2%,

(b) Interim remedial actions. 46% of the funds coliected ‘on.an_ann ual b is
reimburse costs associated with preliminary site screening and the purchase o and installation”of interim
remedial action equipment. At the end of each fiscal year, the department may transfer used funds set

(c) Site investigations and remedial actions. 1. Any funds not allocated undg/és (a) and (b) shall
be reserved to reimburse costs associated with site mvest:gatlon and remedjz}Lactions Site investigations
and remedial actions taken to comply with s. 292.11, Stats., shall comply.with chs. NR 700 to 728. Funds
ass shall be allocated as follows: T
a. 60% to sites classified as category A sites under s. NR.169.13.
- b. 25% to sites classified as category B sites under.s”NR 169.13.

c. 15% to sites classified as category C sites under s. NR 169.13.
~ 2. At the end of each fiscal year, /lhe department may transfer unused funds set asxdc in these
yndef this subsection.

(4) REIMBURSEMENT PRIORITY WITHIN CLASSES. (a) Immedtate actions. Immedlate actions shail be
‘ranked and reimbursed based on the date on which the department receives the completed apphcatlon ‘

(b) Interim remedial actwns L Iﬁteum rcmedxal actions shall be ranked and relmbursed based on the
date on which the department receives the completed application.
2. Applications shall be received by the department at least 3 months prior to the final date by which

the department may make awards for interim actions.
Note: Section 292.66(1), Stats., states that the department may not make an award for costs of i interim.remedial equipmerit
after June 30, 2002, so applications must be received by March 31, 2002.

w1thm one of 3 site categories determmed by the department in s. NR 169.13 and ranked and rexmbursed
* within each category based on the date on which the department receives the completed application.

'NR 169. 17 Reimbursement applications (1) TIMING OF APPLICATIONS» ‘An eligible appﬁcam shall

submit an application within the dates required by s. 292.65(8)(a), Stats. . oy
Note: Section 292.65(8)(a), Stats., provides that an owner or operator may not submit an apphcaucn bcfore Septcmbcr 1,
1998 An owner or operator may not submit an apphcaiton after August 30, 2003, if the application relates to a dry cleaning

- facility that-ceased to operate before September 1, 1998. .An owner or operator may not submit an application after August 20,
5 ,2008 if the a;pphcanon relates to any other dry cieanmg facxhiy

(2) CONTENTS OF APPLICATIONS. An owner or operator who seeks renmbursement of response act;on
costs shall complete and submit to the department all of the following:
(a) An application cover sheet containing all of the following:
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1. The owner or operator's name and address and a statement indicating how the apphcant qualifies as
an owner or operator under s. NR 169.07.
2. The name and address of the person directing the response action on behalf of the owner or

operator, if other than the owner or operator.
-3, : t indicating whether the owner or operator has apphed or wnll apply t@} )\
éovemmem agegc;}or reimbursement of response action costs incurred for the same facility. ’{Yr‘V
er relevant information requested by the department. ' = / $

(b) A multiple owner or operators containing all of the following: . -
~1. A certification that the owner or operator has made a reasonable eﬂ‘ort to notlfy other owners or
\operators B 7 i
: " 2. Other relevant information re ,nested by the department
w (c) Atotal reunbursement co ts form ontaining all of the followmg
,O 1. The total eligible response actiomn Costs for whlch the owner or operator seeks relmhursement from
A the department. . ”ié,f}
L \;!\ 2. Other relevant information ;g,quggted by the departmenD T f S ot
L, (d) An insurance information form ntaining all of the followmg ‘ ;// o ‘
. 1. A statement indicating wle:ny portion of the response action costs for which the owner or

operator seeks reimbursement may be covered by insurance, or a statement from the owner or operator's:
insurance company statmg that the insurance company has demed:‘ihe owner or operator’s claim for

“reimbursement of the 1 response action costs. ¢ o s Ko it 7
2. Other relevant information requested by the department VI\J“}\"’(
() A map  showing the town, range, section and quarter-quarter section locafion of the fa ity—-m% =3y
accurate legal description of the land parcel where the facﬂnty is located which gorresponds to
the [most recen} parcel description filed with the register of deeds in the county where the%ﬁ‘d“ﬁ""/l(tls
located: ~o i ot peepns™ X
(g) A summary statement which lists and identifies each ehglble response action cost for whlch the (

apphcant seeks reimbursement from the department, indicates whether the response action cost was for
an immediate action, interim remed1a1 actlon sne mvestlgatlon or remedial actlon, and ailocates cost to
one of the foliowmg categories: , ~ ~ ~ o

1. Soil investigation.

2. Soil remediation.

3. Laboratory and other analysis. -

4. Groundwater investigation. -

5. Groundwater remediation.

6. Miscellaneous.

" Note: Section 292.65(8)(j), Stats., provides that if any person apphes for reimbursement of an mehglbie cost, the

* department may deduct 50% of the amount of that cost from that person’s eligible reimbursement claim. An owner ‘'or operator

who is not certain whether-a- cost is eligible for reimbursement under this chapter may contact the department ra prehmmary -3
opinion under s. NR 169.19(1). A i gy RRAA

(h) Invoices or other information documentmg and cross referencmg (each of the costs listed under
par. (g) and identifying the nature of the materials or services provxded ‘the amount charged for the
materials or services, the 1dent1ty of the prowder, and the dates on whxch the maXerlals or serv1ces were
provided.

(i) Canceled checks or other mformauon documentmg that the apphcant has paxd all of the costs
under par. (g), and keyed or cross referenced to the statement provnded under par. (g). s

(j) For each cost listed under par. (g), a summary, keyed or cross refer“é““ced to the statement provided
under par. (g), of all the following:

“1. Every proposal required under s. NR169.21, mcludmg every accepted and rejected proposal. The
summary for each proposal shall indicate the name of the consultant and %f(he proposal amount.
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2. Every cost estimate required under s. NR 169.21 , including the name of the consultant and the
amount of the cost estimate. e o
3. Every authorization required under s. NR 169.21, including the name of the consultant and the
amount of the authorization. L = per T
(k) A spreadsheet that identifies and match & each invoiced cost in par. (h) with the documentation
under pars. (i) and (j) supporting that invoiced cost. ~ :
Q/} e (}] AS@mte = form. BT ‘ o : Bt T it
A ' Note: Reimbursement paid to an owner or ‘operator under this chapter may be reported as taxable-income received by that
(m) Other relevant information required by the department. v i L% "
Note: Contact the department of natural resources, bureau for remediation and redevelopment, P.O. Box 7921, Madison, ng @ K@k
53707, for free application materials, including illustrative examples and the forms required under this section. Q,}

(n) A statement indicating whether the owner or operator has had past discharges at the facility for
which a closure has been granted by the department o

(0) A record of investigation results and data interpretation.

(p) A remedial action optionsreport. . s ‘

(q) Contracts for eligible costs incurred because of the discharge and records of the contract
s 5 il A e ,

(3) COSTS INCL

UDED IN APPLICATIONS. (a) Each reimbursement application shall include all eligible

 response action costs paid after the date an applicant’s last application was submitted and before or on the
date the current application is submitted. AT SR W
(b) An owner or operator may not apply for reimbursement of eligible response action costs paid
before the date of a prior reimbursement application to the department, unless those costs were not
eligible for reimbursement under this chapter at the time of the prior application.

(4) APPLICATION FREQUENCY. (a) An owner or operator shall submit applications for immediate and
interim actions as specified in s. NR 169.09. ' : | !

~(b) An owner or operator may submit an,am‘slicatibﬂ for reimbursement of site investigation costs
when the department approvable remedial action options report is submitted. : T

(c) An owner or operator may not submit more than 2 applications per facility for remedial action
reimbursement per fiscal year. L : oo

Note: An owner or operator may submit an application for immediate actions, interim’ actions or site investigation
reimbursement all within the same fiscal year. The limit of application submittals for remedial actions is intended to prevent the
submittal of costs such as operation and maintenance costs on a more frequent basis. : - :

(5) FRAUDULENT APPLICATIONS. (a) No person may make, or conspire with ano,ther‘person to make,
any false, deceptive or misleading representation in connection with any reimbursement application under
this section. ‘ : ;

(b) Any person who makes or conspires with another person to make any false, deceptive or
‘misleading representation in connection with a reimbursement application under this chapter is ineligible
for any reimbursement for that response action, and is also ineligible for reimbursement for any other
response action taken or ordered at any discharge facility within 5 years after the date of that application.

Note: Persons filing fraudulent claims may also be subject to criminal prosecution. ' - : ‘
~(c) Any person who has reason to believe that that person has received any reimbursement for which

that person is ineligible under this section shall immediately notify the department and shall refund with
the notification the full amount of any reimbursement for which that person is ineligible. '
" Note: Section 292.65(9)(b), Stats., provides that the department shall ask the attorney general to take action to recover
awards which were issued for applications which were fraudulent or did not meet the requirements of s. 292.65, Stats.

NR 169.19 Reimbursement awards. (1) PROCESSING APPLICATIONS. (a) Preliminary opinioﬁ. The
department may issue a preliminary opinion on whether an applicant is eligible for reimbursement of
response action costs which is not binding on the department. - ~
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(b) Notice acknowledging application. Within 30 days after the department receives an application
under s. NR 169.17, the department shall issue a wntten notlce to the applicant acknowledgmg recexpt of
‘the appllcatxon '

(¢) Request Jor addition information. Followmg receipt of an apphcatlon under s. NR 169. 17, the
department may require an applicant to submit : any addmonal mformatlon whlch may be relevant to the
department s review of the apphcatlon ‘

(d) Decision.  Within 90 days after the department receives a complete appllcatlon under s. NR
169.17, including any additional information required by the department under par. fc) the department
shall issue a written decmon approving or dlsappmvmg the application. The department may approve
part of an application, or approve an application subject to conditions specaﬁed by the department. In its
decision the department shall specify all of the following: - v

1. The amount of eligible costs, if any, for which reimbursement may be paid

2 The total amount, if any, approved for payment under s. NR 169.11. The decxslon shall specxfy that
payment is subject to the terms and condition specified under this chapte r.

3. Any amounts and items not approved and the reasons for that dxsapproval The department shall
also explain any amounts deducted from the reimbursement appixcatxon under sub 3.

~(2) DENIAL OF APPLICATIONS. Applications shall be denied as provided in s. 292. 65(8)(d), Stats.
. Note Sectwn 292. 65(8)(d), Stats,, prov:des that the departmem shall deny an applacatxoa if any of the fcllowmg applxes

1 Thc appheatmn is not within the scope of the statute. , , :

2. The applicant submlts a fraudulent application. ’ -

3. The applicant has been grossly negligent in the mamtenance of the dry cleanmg facxhty &

4. The applicant intentionally damaged the dry cleanmg equipment, . . :

5. The applicant falsified records.

6. The appixcant willfully faﬂed to comply with laws or rules of tlus state concemmg the use or d:sposal of dry cleanmg
solvents.

7. The applxcant has not paid all fees under ss. 77.9961, 77.9962 and 77 9963 Stats.

8. The dry cleaning solvent discharge was caused by a person who prov:ded services or products to the owner or operator or
to a prior owner or operator of the dry cleaning facility.

Note: Section 292. 65(8)(j),, Stats., and s. NR 169. 23(3) estabhsh award reductmns if mchgxble costs are mcluded in the
appl:catxon prepared elther by the owner or operator or the consultant

3 DEDUCTIBLES (a) The depamnent may only relmburse elxglble eests for each dry cleanmg facﬂxty

"that exceed the deductibles specified in s. 292. 65(8)(e), Stats.

Note: Section 292.65(8)(e), Stats., provides that eligible costs at each dry cleaning facahty that is operatmg at the time that
the owner or operator applies for reimbursement may be paid if they exceed the followmg

_a. If eligible costs are $200,000 or less; $10,000. -

b. If eligible costs exceed $200, 000 but do not exceed $400 000 $lO 000 plus 8% of the amount by which ehgxble costs
exceed $200,000.

c. If eligible costs exceed $400,000, $26,000 plus 10% of the amount by which eligible costs exceed $400,000.

Section 292.65(8)(e), Stats., also provides that eligible costs incurred at each dry cleaning facility that has ceased operatmn
before an application was submttted may be paid only if they exceed the sum of the followmg

1. $10,000.

. 2.For. each year in whxch the owner or operator has not pald the annual license fee under s, 77 9961(1), Stats for the dry
cleaning facility, an amount equal to the average annual license fee paid under s. 77. 9961(1), Stats., for that year.

3. For each year in which the dry cleaning solvents fee under s. 77.9962, Stats., was imposed and the dry cleanmg facility
was not in operation, an amount equal to the total amount collected under s. 77. 9962 Stats., for that year dmded by the number
of dry cleaning facilities in operation during that year.

4. If the owner or operator did not pay the inventory fee under s. 77.9963, Stats., with respect to the-dry cleaning facility, an
amount equal-to-the total amount collected under s. 77.9963, Stats., divided by the number of dry cleaning facilities paying the
inventory fee. . ... : .

Note: Costs and deductibles are calculated ona cumulanve per site basts

- (b) The department may walve deductibles as specxfied ins. 292. 65(8)(g), Stats.

Note: Section 292. 65(8)(g), Stats., provides that the department may waive the requirement that an owner or operator pay the
deductible ‘amount if the department determines that the owner or operator is unable to pay. If the department waives the
deductible requirement, the department shall record a statement of lien with the register of deeds of the county in which the dry
cleaning facility is located. If the department records the statement of lien, the department has a lien on the property on which
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the dry cleaning facility is located in the amount of the deductible that was waived. ..The property remains subject to the lien
until that amount is paid in full at which point the department will record a satisfaction of lien.

(4) MAXIMUM AWARDS. The maximum amount that may be paid for costs at a smglc dry cleanmg
facility is the sum of all of the following:

s (a) Immedzate acnons _Costs assocxated With conductmg lmmedlate actlons, both emergency and
non-emergency, have no limit other than the $500,000 total facility limit.

Note: Section 292.65(8)(f), Stats., spccxﬁes that the depamncnt may I not award more than $500, 000 for costs ehglblc under
s 292 65 at any smglc dry cleaning facility.

~(b) Interim actions. Costs awarded under s. 292.66, Stats., reiatmg to prehmmary site screening and

‘the purchase and installation of eqmpment for mtenm remedlal actmns may not exceed the amounts
“specified in s. 292.66(3), Stats.’

Note: Section 292.65(3), Stats, spcc:ﬁcs that the total award for costs of a prelunma:y site screening cannot exceed $2,500
and that the total award for costs of interim remeéxal action, mcludmg the costs of a prchmmary site screemng cannot exceed
$15,000.

©) Szte znvestzgatzan and remedzal acizons Costs awarded under s 292 65, Stats for thcse actmtxes
may not exceed the amount speclf ed in s.292. 65(8)(f), Stats.

Note: Section 292. 65(8)(1) Stats., specifies that the dcpartmcnt may not award more than 3500 000 for costs chglblc undcr
s.292.65, Stats., at any single dry cleaning facility.

Note: The maximum award amount applies per facility not to each owner or operator. Costs and deductible: max:mums also
apply per facility. If a facility is sold and the new owner or operator spends money to continue clcanup from an older release or
to cleanup from a new release, the owner or operator may be eligible for reimbursement under this chapter to the extent that the
maximum award amount payable under sub. (4) has not been exceeded. Awards te a subsequent owncr or aperator wxll be
reduced by the amount of the deductibles under sub. 3) that have not been exceeded.

(5) MULTIPLE CLAIMANTS. If more than one owner or operator is eligible for reimbursement under
this chapter for response action taken for one or more discharges at the facility, the combined amount
paid to those owners or 0perators may not exceed the maximum amount 5pec1ﬁed for a facﬁlty under sub.

@

NR 169 21 Consultmg and contract services. (1) APPLICABILITY The department may requlre ‘an

‘eligible applicant to solicit alternate proposals and cost estimates for options presented in an interim
action options report when the department ; reviews the intenm action options report. This section does,
not apply when hiring a consultant or contmctor to design or nnplement immediate or mterim acuon
activities. ;

2) PROPOSALS REQUIRED (a) An owner or operator shall select a consultant to provxde services for
the remedial action and implementation phase of a response action using a qualification based selection
system which includes at least 3 competitive proposals for at least each of the following stages of a
response actlon- n

1. Site investigation actwmes mcludmg the workplan through the deveiopment of the remedlal optlons
reports

2. Selected remedial actnon actmtles mcludmg desxgn and lmplemematlon of remedxal actions.

Note: If a pmposaI for an alternate remedial action is made, that proposal may bc submitted to thc departmeni for
consideration along with the three proposals for the selected remedial action actmty

(b) Each proposal shall include : a cost estimate for each service prowded by the consultant. The
department may require an owner or ‘operator to obtain additional proposais if the department finds that
exxstmg proposals are unreasonable. :

(c) The proposals shall include statements regardmg the consultant s Qg(hty to do all of the followmg

1. Be fully informed about the project’s scope and requlred service$have the experience and ability to
analyze alternatives and design the most suitable response action con!\ﬁtent with technical and economic
feasibility, environmental statutes and rules, restoration t;meframes and the 1atest technical advances.

2. Provide necessary staff and facnimes for all phases of planning, investigation, design, construction,
and operatmn . i i
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3. Retain and confer with specialists on unusual matters; provide qualified technical reviewers, who
will keep the owner advised on technical and regulatory matters and work toward planned remediation
goals. = - : ’
4. Perform ail services in an cthlcal professxonal and timeiy manner. , ;

(d) Except as provided in par. (e), the department may not reimburse an ehgxble apphcant for
consulting service costs that exceed the ccmsultant s proposal for those services under par (a) or (b) by
- the consultant selected to perform the service.. ; 5

() The department may reimburse an ehglble apphcant for consultmg or contract servxces not
mciuded in the consultant's initial proposal under par. (a) or (b), or for additional hours or umts of service
beyond those included in the consultant proposal under par. (a) or (b), if all of the following apply:

1. The consultant providing the additional services was selected by the qnahf cation based selectxon
- process-under par. (a) or (b). - e

2. The consultant bills for the addxtxonal services at the same or. lower per—umt pnce at whxch the
: consuitam agreed to prov;de eqmvalcnt serv:ces, if any, in the consultant‘s initial proposal under par (a)
or(b). il
-3. The consultant provxdes the ehgible apphcant thh a cost estxmate for the addmonal servxces before
perfoxmmg those services. The department may require the owner or operator to obtain competitive
pmposals for the additional services if the department finds that the cost estimate is unreasonable.

- If the total cost of additional services exceeds $3,000, the owner or operator provides the

department with a copy of the cost estimate under subd. 3 before authorizing the consultant to proceed.

5. The owner or operator gives the consultant written authorization to procee& wnth the additional

services, after receiving the consultant's estimate under subd. 3. :

6. The cost for the additional services does not exceed the consultant's estimate under subd 3

7. The add:txonal servnces do not mvoive the seiectlon, desxgn or mstaﬂatlon of groundwater
remediation. S f
(f) An owner or operator rcquestmg rexmbursement from the department shall keep copies of ail bids
and proposais requxred under this subsection, and shall make those copies available to the department for
inspection and copying upon request. The owner or aperator shall keep coples of the bxds and cost
, *estxmates for at least 3 years beyond the completion of the project. ~
(3) PROPOSAL AND ESTIMATE CONTENTS. Every proposal under sub. (2}(a) and (b) and cvery cost
- estimate under sub. (2)(e)3. shall include all of the following: - f

(a) A clear description and itemization of the consultant and contract services mcluded in the proposal
or estimate. The description shall be based on an approved workplan or, if there is no workplan, ona
“good faith estimate of the scope of the project as stated in the proposal or estimate.

(b) A total cost estimate for all of the consultant and contract services included in the proposal or
estimate, and a subtotal price for each of the component services itemized in the proposal or estimate.

(c) The followmg information related to every servxce pnced on an hourly or per unit bas:s

1. The price per hour or per unit of service.

2. A reasonable, good faith estimate of the number of hours or units of service to be pmvxded

3. The total estimated price for the service, based on the estimate under subd. 2. '

4. The estimated date by which the consultant and contractor will perform thexr services.

" (d) Every certification required under sub. (6). L

(4) SERVICES PRICED ON AN HOURLY OR PER UNIT BASIS. (a) Cost estimates for the fcllowmg
services shall be priced on an hourly or per umt basus
1. Excavating. e S

2. Trucking: .
3. Waste treatment or disposal services. :
4. Drilling, including at-depth soil samplmg and well mstal]aﬂon
5. Laboratory services.
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6. Services normally billed on an hourly or per unit basis. R :
- (b) Cost estimates for professional or personal services, mcludmg engmeermg, hydrogeologxc field
technician and general contracting services, shall be priced on an hourly basis and include a maximum
total price for each service. [Each proposal shall include a statement of professaonal quailﬁcatnons for
8 evely person whose professional services are included in that proposal
: (5) CHOICE OF CONSULTANT SERVICES. (a) An owner or operator may select the ~consultant
following a qualification based selection system. If the consultant selected has not submitted the lowest
cost proposal, the owner or operator shall justify to the department’s satisfaction-and obtain approval
from the department for that selection before entering into a contract with that.consultant. The
" department may requxre an ehgxb!e apphcant te explam why the ehgxble apphcant selected one
“ consultant over others. E
(b) A consultant may select any contract service prowder but may not claim rexmbursement of any
‘response  action costs that exceed the contract services cost estimate provided in the consultant’s
- proposal. Costs incurred as a result of a change order which are not included in the original proposal may byc .
be reimbursed by the department if the department finds the changes and costs reasonable. (Z,Ysb
- (c) The proposal cost estimate provided by the selected consultant shall bc the maximum paid by the
department for the response action activities.
Note: These costs will be either the low cost proposal or the pmposai appmvcd by the depamncm undcr par. (a). ;
~(6) CERTIFICATIONS. (a) Consultants. In every pmposal or cost estimate undf:r sub. (2), the consultant
shall certify both of the following: ;
1. That the consultant and contra{;t services. w;ll comply w1th apphcabie reqmremcnts under th:s
chapter and chs. NR 700 t0728. ;
2. That the consultant will make avaxlable to the department upﬁn request, for mspectron and copying, Qee!o (“\F
all of the consultant’s documents and records related to the contract services. ‘
(b) Insurer. 1. Every proposal under this section shall include a certxﬂcatlon of insurance from an
‘agent licensed to do business in Wisconsin which certifies all of the following: ;
a. The consultant maintains coverage for errors and omissions.. : ‘
_b. The consultant maintains coverag for comprehensive general hablhty whxch mcludes pollunon
e xmpazrmeﬂt hablhty coverage, fora mm;mum of $1,000, {)00 per clalm and a minimum of $1,000, 000 in
J\y{ et The pohcy in\b. is an occurrence}based pchcy orisa cia:ms made pohcy thh a 3 year cxtended
reportmg period. ; o ,
~d. The maximum deductnble amount of the poixcy ifb.2J
2. If the maximum deductible specified in subd. 1}!" exceeds $25 000 per ciaxm, the consultant shall
- furnish proof of financial responsibility acceptable to the department for the amount of the deductible.
(7) EXEMPTIONS. The department may reimburse reasonable costs incurred for necessary contract
services, regardless of compliance with subs. (2) to (6), if any of the following apply:
(a) The contract service costs were incurred by the owner or operator pus‘suant to contracts made
before the effective date of this rule. A
(b) The owner or operator demonstrates, to the department s satxsfactlon, that comphance thh subs.
(2) to (6) is not reasonably possible. ;
(c) The cumulative contract service costs for that contractor for costs at thlS dry cieanmg facmty do
- not exceed $3,000. 3 Masf s : ;

NR 169.23 Legal ramifications of awards. (1) CONTRIBUTORY NEGLIGENCE The department may not
diminish or deny an award under this chapter as a result of negligence attributable to the applicant or any

person who is entitled to submit an application, except as provided in s. 292.65(8)(h), Stats.
Note: Section 292.65(8)(h), Stats., cross references s. 292:65(8)(d)3, Stats., which states that applications from applicants
who were grossly negligent in maintaining the dry cleaning facility in question shall be denied.
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- (2) ASSIGNMENTS OF AWARDS. Awards may be assigned as provided in s. 292.65(8)(i), Stats.

Note: Section 292.65(8)(i), Stats., provides that the filing by an applicant with the department of an' ‘assignment of an award
under this section to a person who loans money to the applicant for the purpose of conducting activities required under sub @)
creates and perfects a lien in favor of the assignee in the proceeds of the award. The lien secures all principal, interest, fees, costs
and expenses of the assignee related to the loan and has priority over any previously existing or subsequently created lien,
assignment, security. interest or other interest in the proceeds of the award.

(3) REDUCTION OF AWARDS. Awards based on applications which eontaln mehgtbie costs under s.

NR169.11(3) shall be adjusted as provided in s. 292.65(8)(j), Stats.

Note: Section 292.65(8)(j), Stats., provides that 1. if an owner or operator prepares ‘and submits an apphcanon that includes
ineligible costs that are identified by the department by rule, the department shall calculate the award by determining the amount
that the award would otherwise be under pars. (¢) and (f) based only on the eligible costs and then by reducing that amount by
50% of the ineligible costs identified by rule that are included in the application.

2. If a consultant prepares an application that is submitted by an owner or operator and that ir ciudes meltgrbte costs that are
identified by rule, the consultant shall pay to the department an amount equal to 50% of the ineligible costs identified by rule
that are included:in the application: A consultant my not charge the owner or operator for any amount that the consultant is
required to pay under this subdivision. Payments made under this subdivision shall be deposited in the dry cleaner environmental
response fund.

() RECOVERY OF AWARDS., Awards shali be recovered as provnded in s 292. 65(9), Stats

Note: Section 292. 65(9), Stats., provides that (a) Right of action. A right of action under th!s section shall accrue to the
state against an owner or operator only if the owner or: operator submits a fraudulent application or does not meet the
reqmmments under thrs sectnon and rf an awaxd is tssued under this sectum to thc owner or operater for elrgtbie costs under this

- section..

(b) Actton to recover awards The attorney genera! sha!l take approprrate actmns to recover awards to whxch the state is
entitled under(a). The _department shall request that the attorney general take actron if the departme\nt discovers a fraudulent
application after an award is issued.

(c) Disposition of funds. The net proeeeds of the recovery under par (b) sha!l be pard mto the dry cleaner envrronmental
response fund. ,

~A5) LIABILITY. This chapter does not ereate habrhty exoept as provrded ins. 292 65(10), Stats
.+ - Note: Section 292.65(10), Stats., provides that (a) No common law liability, and no statutory liability that is provided in a
"statute other than s. 292.65, Stats., for damages resulting from a dry cleaning facility is affected by this section. Except as
‘ prevxded in par. (b), the authonty power and remedies provrded in thls sectxen are in addxtron to any authenty, power or remedy

provided in any statute other than this section or provxded atcommon law. -
(b) An award under this section is the exeiuswe method 1 the reeevety of the amo nt of ehgibl '
ef the award that may be lssued under this section. ~
" (c) If a person conducts a remedial action activity for a drscharge at a dny elean ing fac
files an application under this section, the remedial action activity cenducted and any applic;
evidence of liability or an admission of liability for any potentrai or actual envrronmental k

equal to the amount

/ site, whether or. not the person
\ en fi ed under this secnen are not
tion.

NR 169.25 Adm:mstratmn of relmbursement assastance. (1) RECORDS RETENTION AND AUDITING
The owner or operator who receives rermbursement shall retain all records pertammg to the project for a
- period of 3 years after the date of final payment and, upon request, shall make the records available to the
department Records requests by the department shall allow at least 48 hours for the records to be made
available by the owner or operator who receives reimbursement.

) DISPUTES (a) Deczszon of the department. Except as otherw1se prov:ded by law, the department

“shall decide any dispute arrsmg under a reimbursement agreement. The department shall notify the
reimbursement recrplent of 1ts decrsron m wrrtmg by personal servace or by certrﬁed mall with return

receipt requested

(b) Review of the decision. A decision of the department made pursuant to thrs section shall be final

unless within 30 days from the date of the decxsron ‘the recipient serves the seeretary by persona! service
or certified mail with return receipt requested with a written petition requesting an admmxstratxve hearing
and specifically stating the drsputed facts or law which warrant a modlﬁcatton or reversal of the decision.
Petitions are deemed filed upon receipt by the department Any review of a department declsxon filed
pursuant to this paragraph shall be treated as a contested case and adjudtcated m accordance wrth ch.
227., Stats_, and ch. NR 2.

/
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(3) REIMBURSEMENT TERMINATION. (a) The department and an owner or operator who receive
reimbursement may enter into an agreement to terminate the reimbursement award at any time under this
subsection.  The termination agreement shall establish the effective date of - termination of the

: rexmbursement the basis for settlement of award termmatlon costs, and the amount and date of payment
of any sums due any party.

_ (b) The department may terminate a rexmbursement award in whole or in part and require. the owner
or operator who received reimbursement . to repay all or part of the reimbursement amount, if the
department determines any of the followmg apply: , -

1. There has been no substantzai perfnrmance on the pro_;ect by the owner or operator who received

& relmbursement
2. There is substantxai ev1dence that rexmbursement was ohtamed on the basis of inaccurate or
erroneous information or by fraud. o -
3. The owner or operator who rece:ved reimbursement has failed to ccmpiy wath the pmvnsxons of this
chapter.w :

(4) ENFORCEMENT. The department may impose any of the followmg sanctions for noncomphance

with the provisions of this chapter bya owner or operator who recewes a relmbursement award under the
'provwxons of this chapter .
(a) The reimbursement award may be termmated in accordance wﬁh sub. (3) ,
(b) Prq;ect costs directly reiated to thﬁ noncomphance may be declared mehgible for reimbursement

kk!fundmg ~ : ‘(Le Ao Gu)efof\

(c) The department may seek recovery of payments made under this relmbursemenk

NR 169.27 Variances. (1) GENERAL The department may approve a variance from any ‘nonstatutory
requirement of this chapter ‘In considering a variance request, the department shall take into account
- such factors as good cause, circumstances beyond the control of the owner or operator seeking
reimbursement, whether the variance is essential to effect necessary actions or depamnﬁntal ob_yectwes,
“and whether spemal circumstances make the va e in thc best interest of the state.
: submitted in writing to the departmcnt
aadvance as the s:tuatmn wﬂl permat i

(a) The name of the perso 101 ennty requestmg the variance and the name and teiephone number e
of a contact person who is familiar with the variance request.
(b) An expianation of why the variance is needed, mciudmg the factual basis for the variance request
and the specific prov:s:on of thls chapter from which a variance is being sought ,
 (c) Within 30 days of recelvmg a request, the dcpamnent shali mail to the apphcant for a vaaance a
' ',' wrltten decxs:on statxng the reasons or basis for the decasmn )

\&5 f« the followmg responsxblhtxes
K * 1. To advise the depaMenﬁwles « -
39 2. To evaluate the dry cleaners enﬁé“ ’?néfff”l cleanup program at least every 5 years, usmg cntena
TR estabhshed by the council. B “‘5&'\ Ao ”Qrw‘s 7 , ,
\g” ‘ (b) The council shall meet a "st ann,uai, ,and 'at‘ me ;:ail ,"of the chaiixnan, a majority of its members,
‘ & ‘ or at the request of the department.

(c) Each member shall b rélmbursed for actual and necessary travel and meal expenses mcurred in
the performance of their du es in accordance with current state travel expense guidelines.
(d) A majority of 17embers of the councﬂ shall constitute a quorum to conduct busmess and take

\. actions. *
N\ }r .
e ; * y «ka e w?@ zf’g
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(2) DNR REVIEW. The department shall complete a review of the program created under ss. 292.65
and 292.66, Stats., as required by s. 292.65(3)(e), Stats. N

Note: Section 292 65(3)(e), Stats., provides that the department shall review the program and submit a report on the results 3
of the review to the joint committee on finance and to the appropriate standing committees of the legislature. The review shall
consider:

(a) whether the program should be expanded or ended. ‘\

(b) whether the program should be incorporated into a broader program of financial assistance for the remediation of

ﬂ»:f.},\;.

’ cther private insurance coverage should be requiréd-for any dry cleaning facilities. _ m‘g’f&Q
SUNSET. This program ends on June 30, 2032. \
0158w

The foregoing rules were approved and adopted by the State of Wisconsin Natural Resources Board
on

The rules shall take effect the first day of the month following publication as prowded in s.
227.22(2)(intro.), Stats.

Dated at Madison, Wisconsin

STATE OF WISCONSIN
DEPARTMENT OF NATURAL RESOURCES

BY -
George E. Meyer, Secretary

***DRAFT Do not Cite or Quote ! ! 8 DRAFT***



ORDER OF THE STATE OF WISCONSIN
NATURAL RESOURCES BOARD CREATING RULES

The Natural Resources Board proposes an order

to create NR 169 relating to the reimbursement of : i
response action costs for response actions taken T RR - 18 -98
at eligible dry cleaning facilities.

Analysis Prepared by the Department of Natural Resources

Statutory authority: s. 227.11(2) and ch. 292, Stats.
Statutes interpreted: ch. 292, Stats.

This order creates ch. NR 169 which establishes a reimbursement program for eligible costs associated
with the response actions taken at dry cleaning facilities. The 1997 - 1999 Biennial Budget contained the
statutory requirements for this program and authorized the department to develop rules to implement the
program. The budget also established a license fee on the gross receipts from dry cleaning that would be
used to reimburse dry cleaners for response action costs. Promulgation of ch. NR 169 will allow the
department to implement this program and use the fees collected to rexmburse dry cleaners for their
response actions.

SECTION 1. Chapter NR 169 is created to read:

CHAPTER NR 169 '
DRY CLEANER ENVIRONMENTAL RESPONSE PROGRAM

NR 169.01 Purpose. 'ThlS chapter estabhshes rules promulgated under ss. 292 65 and 292.66, Stats.,
to implement and admimster a program to reimburse eligible apphcants for a portion of their costs' *
associated with the investigation and cleanup of soil or groundwater, or both, contaminated by dry
cleanmg facﬁltxes

NR 169.03 Apphcablhty This chaptcr apphes to all apphcants for and reczpients of reimbursements
of costs paid to investigate and remediate soil and groundwater contaminated by dry cleaning solvents.
Comphance wﬁh s.292.11, Stats., this chaptcr and chs. NR 700 to 728 isa prerequlsﬁe to ehgﬂnhty for
reimbursement under s. 292.65 or 292.66, Stats.

NR 169.05 Definitions. In this chapter:
(1) “Contractor” means a person who contracts to perform all or part of a response action. Contractor
includes a consultant, general contractor or subcontractor who contracts to perform all or part of a

response action, but does not include an owner or operator or an employe of an owner or operator.

(2) “Consultant” means a person or busmess under contract to perform a response action regulated or
sub)ect to rcgulation under chs NR 702 to 736.

(3) "Contract servicés" mcans services proVided bya contractor as partof a fesponSe action. "Contract
services" includes all of the following services:



(a) Excavating.

(b) Trucking.

(¢) Landspreading.

(d) Waste disposal services.

(e) Drilling, including at-depth soil sampling and well mstallatlon
(f) Backfilling and grading, including provision of backfill material. -
(g) Laboratory services.

(h) General contractor services.

(i) Other services provided by contractors.

(j) Surveying.

(k) Sampling.

(1) Monitoring.

(4) “Departmcnt” means the department of natural resources.
%) “Dry cleaner environmental response councﬂ” means the councﬂ created under 8. 15 347(2), Stats

(6) “Dry cieamng faclhty” has the meanmg spcc;ﬁcd in's. 292 65(1)(d), Stats

Note: Secﬁon 292 65(1)((1), Stat& ‘states that a dry cleamng fa.clhty meansa. facxhty for dry cleaning apparcl or household
fabncs for the general public other than a facility that is one of the fcllﬂwmg

1. A coin~operated facility.

2. A facility that is located on a U.S. military installation.

3. Anindustrial laundry.

4. A commercial laundry.

5. A linen supply facility.

6. A facility that is located at-a prison or other penal msntutmn

7. A facility that is located at a nonprofit hospital or at another nonpmf' it health care institution.

8. A facility that is located on property that is owned by the federal government or by this state or that is 1ocated on property
that was owned by the federal gevemment or by this state when the facxhty was nperatmg e

(7) “Dry cleamng selvent” has the me:anmg speclfi@d ins. 292 65(1)(3) Stats

Note: Section 292.65(1)(e), Stats., states that “dry cleaning solvent” means a chlorine-based or hydrocarbon——based
formulatlon or product that is used asa pnmary cleaning agent m dry cleamng facilities. ;

(8) “Dry store” means a retail Quﬂet specifically for droppmg off and picking up apparei or household
fabrics which are then transported to a dry cleaning facﬁlty for dry cleamng actm’mes ‘Dry cleanmg
activities do not occur at dry stores.

(9) “Eligible costs” means costs for which the department is authorized to pay reimbursement under
this chapter.

(10) “Fiscal yea’r”f means the period beginning on July 1 and ending on the following June 30.

(11) “General contractor” means a consultant or other contractor who, on behalf of an owner or
operator, secures or directs the services of other contractors related to a response action. General
contractor includes a person who solicits or receives contract bids, prepares contracts, directs response

actions performed by others, or enters into contracts with subcontractors to perform response actions.

(12) “Immediate action” has the meaning specified in s. NR 700.03(28).

2



Note: Section NR 700.03(28) states that “immediate action” means ‘a response action that is taken within a short period of
time after the discharge of a hazardous substance occurs, or after the discovery of a hazardous substance discharge ior
environmental pollution, to halt the discharge, contain or remove discharged hazardous substances, or remove contaminated
environmental media, in order to restore the environment to the extent practicable and to minimize the harmful effects of the
discharge to air, lands and waters of the state and to-eliminate any imminent threat to public health, safety or welfare that may
exist. This term includes both emergency and non-emergency immediate actions.. P

(13) “Indirect cost” means any general cost of business that cannot be directly and exclusively
attributed to a response action. Indirect cost includes costs for equipment, supplies, services, real estate,
structures and improvements, overhead, managerial and staff support, staff training, taxes, insurance,
financing and other items which are not directly and exclusively attributable to a response action or the
use of which is not limited to the rcsponse actmn

( 14) “Intcnm action” has the mcanmg speclﬁed ins. NR 700 03(29)

Note Sectmn NR 700. 03{29) states’ that “mterzm action” means a response action taken to contam or stablhze a discharge of
a hazardous substance, in order to minimize any threats to publxc health, safety or welfare or thc envxmnment while other
response actxons a.re bemg takea or planned for the snte or facahty ~ ~

- (15) “Interim remedial equipment” mcans equlpment necessary to 1mplement an mtemm actlon as
defined in s. NR 700.03(29). ”

(16) “Operator” has the méahing specified undéf s 292.65‘(1)(‘11), Stats.

Note: Section 292.65(1)(h), Stats., states that “operator” means anyof the following:
1. A person who holds the license under s. 77.9961(2), Stats., for a dry cleaning facility.
2.A subsxdlary or pa:ent corporatlon of the person speclﬁed ander subd 1.

(7 “Owner” has the meanmg spemﬁed under s. 292 65(1)(1), Stats.

' Nete Sectxon 292. 65(1}(1}, Stats., states that ownet means any. of the followmg : ‘

1. A person who owns, or has possesmm or control of, a dry cleaning facility, or who receives d1rect or indirect
consideration from the operation of a dry clea:mng facility regardless of whether the dry cleaning facility remains in operation
and regardiess of whether the person-owns of receives consideration at the time that environmental pollution occurs.

2. A subsidiary or parent corporation of the person specified under subd. 1.

(18) “Preliminary site screening” means collecting sufficient information to determine the
appropmtcness for an mtenm actlon, mcludmg all of the followmg

@ Developmg a conceptual sﬁe modei mciudmg the historxcal use and fac:hty operatlons

~(b) Identifying potential unsaturated zone sources and assessing their role in continued contammant
releasesfromthesne A Eo R e o : e o
- (¢) Providing regional hydrogeologic information, some limited site specific hydrogeologic
information, and site specific sampling which includes subsurface materials, groundwater, where
feasible, and potential receptors such as nearby private and public wells, as appropriate.

Note: The information collected from a preliminary site screening will primarily be used to determine the appropriatenéss of
a proposed interim remedial action, and is not intended to define the full extent of the contamination or site closure. For the
purpose ‘of this program, interim remedial actions are anticipated to address unsaturated zone sources, and in some limited cases,
groundwater contamination. The appropriateness of an interim remedial action may not be directly related to a conclusion
regarding the significance of the site from a ‘site classification perspective, or from a risk perspective, for the purpose of



determining award priorities. Information collected may also be used to develop a-site mvesngatlon workplan,.or-to determine
other appropriate response actions. :

(19) “Program year” has the meanmg spemﬁed in’s. 292. 65(1)0) Stats

Note: Section 292.65(1)(j), Stats., states that “program year” means the perlod begmnmg on July 1, and endmg on the
followmg June 30.

©(20) “Qua.hﬁcatlon based selectlon ' means a selection process that prowdes an owner or operator an
objectwe and logical way to choose a professional consultant based on the consultant’s quahﬁcanons and
competence as they relate to the specific project. a : e

20 “Remedial action” has the meamng spemﬁed ins. NR 700 03(48)

Note: Section NR 700.03(48), Stats., states that “remedml action” means those response actions, other than immediate or
interim actions, taken to control, minimize, restore or eliminate the discharge of hazardous substances or environmental pollution
s0.that the hazardous substances or environmental pollution do not present an actual or potential threat to public health, safety or
welfare or the environment. The term includes actions designed to prevent, minimize, stabilize or ehmmaie the threat of
discharged hazardous substances, and actions to restore the environment to the extent practicable and meet all applicable
environmental standards. Examples include storage, disposal, containment, treatment, recycling or reuse, and any monitoring
required to assure that such actions protect public health, safety and welfare and the environment. ‘

(22) “Response action” means an 1mmedlate actmn, mtenm action, site 1nvest1gat10n or remedial
action as defined in s. NR 700.03.

(23) “Service provider” has the meaning specified in s. 292.65(1)(L), Stats.
Note: Section 292.65(1)(L), Stats., states that “sen?ice i)rovider” means a consulytant,'te“sting laboratory, mdnitoriﬁg well

installer, soil boring contractor, other contractor, lender or any other person who. provides a product or service for:which an
app!ication for reimbursement has been or will be filed under this section, or a subcontractor of such a person.

(24) “Slte mvestzgatxon” has the meanmg spec1ﬁed m s. NR 700 03(57)

Nate Sectmn NR 700 03(57), Stats states that “sm: mvesngatmn means an mvesngatton undertaken in conformance w1th
ch. NR 716. : ; . ;

~(25) “Subsidiary or parent oorporatlon” has the meanmg spemﬁed in s. 292. 65(1)(m) Stats.

Note: Section 292.65(1)(m), Stats., states that “subsxdaary or parent corporatlon means a busmess entlty, mcludmg a
subsidiary, parent corporation or other business arrangement, that has elements of common ownership or control or that uses a
long-term contractual arrangement with'a person to avoid direct responsibility for conditions at a dry cleaning facility.

NR 169.07 Eligible applicants. (1) GENERAL. Eligible applicants are owners or operators who
meet the requirements specified in s. 292.65(4)(a), Stats. e

Note: Section 292.65(4)(a), Stats., states that the owner or operator of a dry cleaning facility may applyfbr‘ reimbursement
under this chapter. - An owner or operator of a dry cleaning facility which is closed when the application is submitted to the
department also must comply with the additional requirements, identified in 5. NR 169 .09(2). . ;

(2) AGENTS. An agent is an eligible applicant as provided in s. 292.65(4)(1{), Stats.

Note: Section 292.65(4)(k), Stats., states that an owner or operator may zntev'into a written agreement with another p'erson'
under which that other person-acts as an agent for the owner or operator in conducting the activities required under s. NR-169.09.
The owner or operator and the agent shall jointly submit the application for an award under this chapter. : :
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3 OWNERS OR ‘OPERATORS OF DRY CLEANING FACILITIES ON TRIBAL TRUST LANDS. - An owner or
operator of dry cieamng facilities on tribai trust lands of an Amencan Indian tnbe is an chglble apphcant
as provided in s. 292. 65(4)(L), Stats. '

Note: Section 292.65(4)(L), Stats., states that the owner o operator of adry cleaning fécilitf located on trust lands of an
American Indian tribe may be eligible for an award under this section if the owner or operator otherwise satisfies the
requirements of this subsection and complies with the rules promulgated undcr this section and any other ruies promulgated by
the department concerning dry cleaning facilities.

' NR 169.09 Eligibility requirements. (1) GENERAL REQUIREMENTS. Costs listed under s. NR
169.11 submitted by an eligible applicant are eligible for reimbursement as follows:

(a) Immediate actions. To receive reimbursement for costs associated with immediate actions, an
eligible applicant shall do all of the following:

. 1. Report the discharge to the department per s. NR 706.05.

Note: Section NR 706.05 provides that unless exempted under s. NR 706.07, perscms who cause the discharge to the
environment of a hazardous substance or who possess or control a hazardous substance which is discharged to the environment
shall immediately notify the department of the discharge. The toll free hot-line for spill reporting is 1-800-943-0003.

2. Apply for the program on a form developed by the department.

Note: Forms will be available at no charge on the DNR Web site (www.dnr.state.wi.us/org/aw/rr) and from the Remediation
and Redevelopment program in any department regxona! or central office.

3. Document to the department that the response meets the criteria for immediate action under s. NR

4. Docu Hent to the sat “;'factxon 0f the department that the response action was an appmpmate response
warranted by sxte cendltmns , :

5 Obtam and document concurrence from the department pro_;ect manager before incurring ehgﬁ)le
immediate action costs that exceed $10 000.

Note Thls $10 QOQ cost hmit for 1mmedaate actxons does not include thc cost for preliminary site screening, it is only for the
cost of the immediate action itself.

6. Within 120 days after completing an immediate action, submit an application to the department, as
specified in s. NR 169.17, which documents all eligible actions and associated costs. An immediate
action is considered compiete when the immediate nature of the release has been adcquately addressed.
An immediate action which includes operation and maintenance of equipment is considered completed-at
the time when the equipment is installed. ‘

Note: If further aciimi‘ is necessary under ch. NR ‘703,' the omar or Qpérator shail coﬁtinﬁe thmugh the 'NR 700 process.

(b) Interim actions. To receive reimbursement from the department for costs associated with
prehmmary site screenmg and the purchase and mstallanon of interim rcmed1a1 action equipment an
eligible applicant shall do all of the following:

1. Report the discharge to the department per s. NR 706.05.



- Note: Section NR:706.05 provides that unless exempted under:s. NR 706.07, persons who cause the discharge to the
environment of a hazardous substance or who possess or control-a hazardous substance which is dlscharged to the environment
shall immediately notify the department of the discharge. The toll-free hot-line for spill reportmg is 1- 800-943-0003

2. Apply for the program on a form ‘developyed by the department.

N ote Forms will be avax!able at no charge on the DNR Web site (www. dnr state.wi. us/org/aw/rr} and from the Remediation
and Redevelopment program in any department regional or central office.

3. Document to the satisfaction of the department that the Tesponse meets the criteria of interim action
in's. NR 708.11.

4. Document to the satisfaction of the department that immediate action is not necessary at the facility.
5. Complete a preliminary site screening at the facility.

6. Submit to the department an interim action ‘Optiosns report, per ch. NR 708, for approval. The
interim action options report shall include all of the following:

a. Results of the prclnnmry site: sbreeniﬁg. ~

b. Detailed information regarding the interim remedial action being proposed.

c. Appropriate cost estimates for the purchase and ,insta“ilaticm of the equipment being pr‘oﬁosad. ‘
- d. Schedule for conducting a ch. NR 716 site investigation.

Note: The costs for the development of an interim action options report are not eligible costs per s. 292.66, Stats., which
limits the reunbursement award for the costs nf prehmmary s;te screemng and the purchase and mstaliatlon of eqmpment only

Note Chapter NR 716 site mvestlgatmn scheduies may mciude phased approaches for the mvesngatmn and will be
negotiated with the department based on factors such as the risk posed by the site, the anticipated effectiveness of the interim
remedial action, the amount and quality of the preliminary site screening data, and financial conmderatlons mciudmg the ability
to pay for the response action and the availability of funds for reimbursement of 1esponse & acnons

Note: Chapter NR 749 fees will not be requxred by the de,partment for rev;ew of the mtmm action optmns repont fcr ehglble
dry cleaning facilities. e

7. Obtain department approval of the interim action options report.

8. Implement the mtenrn actmn m accordance wﬂ;h the mtenm actlon op’aons report approved by the
department ' P : : ,

9. Sign a statement agreeing to comply with all applicable statutes and rules, including agreeing to
continue to operate, monitor and maintain all interim remedial action equipment and systems untﬂ the
department determines they are no longer needed as part of the remedial action.

10. Within 120 days of completing the mtcnm action, submit an apphcatlon as Spemﬁed in s. NR
169.17, which documents all eligible actions and associated costs. An interim actlon is completed when
field installations are completed.



"‘Note: Eligible costs for interim actions dre: limited to preliminary site screening and the purchase and installation of
equipment. Operation, maintenance and monitoring costs' ass&c;ated with the interim action are not eligible for rexmburssmcnt
as an interim action. e : : . ik : Sy

~11. Comply with the cost and contracting provisions contained in this chapter, spemﬁcally ss.:NR
169 lland 169 21 relatmg to costs and contractmg provisions - > ; ,

12 Comply thh ali other reqmrements ins. 292 .66(2), Stats

Note: Section 292.66, Stats., states that the department may not make an award before September 1 1998 or aﬁer June 30
2002. - , . Sl i ‘ ;

Note: Section 292.66(2)(e), ‘st‘ats‘ S hates ‘that the dry) dleaning Taclily it B operéﬁng at the time that the owner or
operator apphes for ssmstance under thxs sectzon )
(c) Szte mvesz‘zgatwns and remedml acz‘zons To receive relmbursemcnt from the department for costs

associated with a site investigation and remedial action, an eligible applicant shall do all of the followmg
1 Report the discharge to the department per s NR 706 95 5

Note: Sectwn NR 706.05 provxd that unlcss exempted under s. NR 706.07, persons who cause the dxscharge to the
environment of a hazardous substance or who possess or control a hazardous substance which is discharged to the environment
shall 1mmedxately notlfy the depattment of the dxscharge

2. Notify the department of the potential to subm:t a clalm fm' relmbursement under thxs pmgram as
required by s. 292.65(4)(c), Stats. e B

. 'Note: Section 292.65(4)(c), Stats., states that notification of a potential claim’is not required for site investigations or
remedial action activity begun before October 14, 1997, Notification forms will be available at no charge on the DNR Web site
~and from the Remediation and Rcdevelopment program in any department regional or central office.

3 Apply for the program ona form deveioped by the department

Nui:e F erms lei bfs avmiabk at no nhargﬁ on the DNR Web sxtg and from the Remedxatlon and Redevelopmem pmgram in
any department regional or central office.

4. Submlt a site mvcstigatlon workplan for approval by the department

Note* Sehadul&s included in a ch NR 716 workpian may mciude phased appﬁmach&s for the actmtxes and wxli ‘be negotiated
based on factors such as risk posed by the site, anticipated effectiveness of the interim remedial action, the amount and quality of
the preliminary site screening data, and financial conslderaﬁons mcludmg the abxhty to pay for the respanse action and the
availability of funds for relmbursement of responsé actions.

" Note: No ch. NR 749 fees associated with the review of a site inspection Woﬂcplan lel be charged for review of wcrkpians
required in this chapter. The department will review a workplan within 90 calendar days of its receipt. The department will
approve the workplan, request revisions be made to the workplan prior to approval, or deny the workplan. If the department
requires other documents to be submitted, the department may assess fees under ch. NR 749 for the review of these documents
Those fees will be cons;dered ehg;ble expenses fm‘ the pumose of rexmbursement : S e :

5. Before ccnductmg a remed1a1 action, complcte a site mvestlgatxon in comphance w1th ch NR 716
to determine the cxtent,of envaronmental contamination by the dry cleamng soivent chscharge except as
provided in sub. (4). " .

6. Submit a remedial action options report, including the results of the site investigation and a
schedule of remedial actions to the department for approval.



Note: - No ch.'NR 749 fees associated with the review of the remedial action options report will be charged for the first
submittal. ~'Within 90 calendar days of receipt of the remedial action options repert; ‘the department will approve the report,
request revisions be made to the report prior to approval, or deny the report.

7. Based on the findings of the remedial action options report, the department shall classify the site
under s. NR 169.13, to determine when reimbursement will be available. The owner or operator may not
submit an application for the costs of the site investigation prior to the submittal of the remedial action
options report for review by the department. Reimbursement will not be made until the report is
appmved by the department

8. Conduct all actions 1dent1ﬁcd in the remedlal actlon optlons report in accordance with the schedule
approved by the department and in compliance with chs. NR 700 to 728 and with s. 292.65(4)(j), Stats.

9. Conduct all remedial action activities required under chs. NR 700 to 728 and under s. 292.65(4)(),

Note Actwmes requmed u;nder chs. NR 700 to ‘728 and under 5. 292 65(4)(;), Stats*, mciude

1. Recovering any recoverable dry cleaning solvent from the environment.

2. Managing any residual solid or hazardous waste in a manner consistent with local, state and federal law.

3. Restoring gmundwater according to the standards pronmlgated by the department under ss. 160.07 and 160 09 Stats

10. Sign a statement agreeing to comply with all applicable rules and regulations, including agreeing

to continue to operate, monitor and maintain all remedial systems until the department determines they
are no longer needed as part of the remedial action. e :

11. Within 120 days of completing the remedial action submit an apphcatlon as spemﬁed in:s. NR
169.17, which documents all ehglble actions and assocmted costs

12. Comply w1th the cost and contracﬂng pmwswns contamed in thls chapter, specxﬁcaily ss. NR

169.11 and 169.21.

(2) Additional 'réquifémént - closed faczlztzes The owner or operator of a closed faclhtyshall comply
with the additional requirements under s. 292 65(6), Stats

Note: Section 292.65(6), Stats., pmwdes that (a) The owner or operator of a dry cieamng facxhty that has ceased operatmg
at the time that the owner or operator apphes for an award shall agree to pay all of the foﬂowmg each year for 30 years after the
department issues the award: ; ; :

1. An amount equal to the average annual license fma pald under s 77 9961 Stats for that year

2. An amount equal to the total amount collected under s. 77.9962, Stats., for that year d1v1ded by the number of dry
cleaning facilities in operation during that year.

(b) The owner or operator of a closed facility shall guarantee payment under par. (a) by executmg a note and mortgage on
the site of the dry cleaning facility and a payment bond acceptable to the department.. .

{c).All funds paid under this subsection shail be. deposued in the dry cleaner env1ronmental response fund.

Note: A facxhty that has been converted to a dry store at the time an apphcanen is submltted is consxdered a closed fac111ty
for the purpose 0f this section, since dry cleaning activities are no longer occurring at that particular facility.

Note: Each tlme a rmmbursement appilcatmn is submitted to the daparnnent the fac111ty will be assessed to determme
whether it is a closed facility at that time. A facility that is determined to be closed when an application is submltted W:H be
subject to the provisions of s. 292.65(6), Stats. (see above note)



(3) ADDITIONAL REQUIREMENTS - FACILITIES CONSTRUCTED AFTER OCTOBER 14, 1997. ‘The owner
or operator of a dry cleaning facility on which construction begms aﬂ:er October 14 1997 is ehglblc for

“an award under this chapter only as prov1ded ins. 292 65(5), Stats

Note: Section 292.65(5), Stats., provides that: (a) 1. An owner or operator of a dry cleaning facility on which construction
begins after October- 14, 1997, is not eligible for an award under this. seotion unless the owner or operator has implemented the
enhanced pollution prevention measures described in par. (b)..

2. The owner or operator of a dry cleaning facility on wh:ch constructwn began on or before October 14 1997 is not
eligible for an award under this section with respect to a-discharge that occurs on or after the 91st day after the day on which the
department issues a case closure letter with respect to an earlier discharge of dry cleaning solvent from the dry cleaning facility,
unless the owner or operator has implemented the enhanced pollution prevention measures dcscnb@d in par. (b).

(b) An owner or operatcr who is reqmred to 1mp1ement enhanced poliutwn prevention measures shall demonstrate all of the
following: . ;

1. That the owner or Operator manag all wastes ‘at are generated at the dry cleamng facﬂlty and thai contam dry cieanmg
solvent as hazardous wastes in compliance with ch. 291, Stats., and 42 USC 6901 to 6991i.

2. That the dry cleaning facility does not discharge dry cleaning solvent or wastewater from dry cleaning machines into any
sanitary sewer or septic tank er mto the Waters of thxs state Any storm sewer dischargmg to the waters of the state would be
included in this category.

3. That each machine or other piece of eqmpment in which dry cleanmg solvent is used, or the ‘entire area in which those
machines or pieces of equipment are located, is surrounded by a containment dike or other containment structure that is able to
contain any leak, spill or other release of dry cleamng solvent from the machines or other pieces of equipment.

4. That the floor within any area surrounded by a dike or other containment structure under subd. 3. is sealed or is otherwise
impervious to dry cleaning solvent. Dry cleaning machines with impervious containment pans demgned to hold the amount of
solvents contained in the largest tank on the machine meet this requirement.

5. That all dxy cleaning solvent is deiwcred to the dry cleaning facility by means of a ciosed dlrect——coupied dclwery system.

(4) EXCEPTIONS Owncrs and operators are cxceptcd from certam reqmrements as prowded in s.
292.65(4)(g) and (h), Stats. :

‘Note: Section 292.65(4)(g), Stats., prowdes that an owner or operator is not requxred to complete an mvestxganon or prepare

.a remedial action plan before ccnductmg an immediate action activity if the department detenmnes that an immediate action is
‘neeessary per h. NR 708. ~

T aperatm‘may mgtaﬁ mtenm remedxa! eqmpment for whtch the owner or aperator would be ehg;hie for

- reimbnrsemem under s. 292.66, Stats., before completing : a site investigation or remedial action plan under ch. NR 708.

NR 169.11 Costs. (1) MAXIMUM AWARD AMOUNT. Awards may not exceed the maximums 1mposed
by ss. 292. 65(8)(f) and 292.66(3), Stats. o

Note: Section 292.65(8)(1), Stats., provides that an award to reimburse costs of immediate actions, site investigations, and
cleanup at a single facility may not exceed $500,000. Section 292.66(3), Stats., provides that an award to reimburse costs for
mtenm remedxal actions at asingle facxhty may not exceed $ 15 000

(2) ELIGIBLE COSTS. (a) General. 1. Eligible costs are those allowed under s. 292. 65(7), Stats.

Note: Section 292.65(7), Stats., provides that eligible costs include reasonable and necessary costs paid for the following
items only: ’
1. Removal of dry cleaning solvents from surface waters, groundwater or soil.
2. Investigation and assessment of contamination caused by a dry cieamng selvent dnscharge froma dry cleamng facahty
- 3. Preparation of remedial action plans. s .

‘4. Removal of contaminated soils. -
5. Soil and groundwater treatment and dasposal
6. Environmental monitoring. ,
7. Laboratory services.
8. Maintenance of equipment for dry cleaning solvent recovery performed as part of remedial action activities.

9. Restoration or replacement of a private or public potable water supply.
10. Restoration of environmental quality.
11. Contractor costs for remedial action activities.



12 Inspection and supervision. : Tud e

13. Those costs of the purchase and installation of interim remedxal equlpment that quahfy for rezmbursement under s.
292.66, Stats., for which reimbursement was not received under s. 292.66, Stats. -

14. Other costs identified by the department as reasonable and necessary for pmper mvestlgat:on remedial action planning
and remedlal actxon actwmes to meet the requlrements of S. 292 1 1 Stats.

* Note: Costs mcurred after Ocmber 14, 1997 and prior to t‘ae effecave date ‘of this chapter J[revisor insert date] will not be
denied if they do not conform wath the bxddmg pmvxs:ons contamed in th:s ehapter, but will be revwwed and evaluated for
reasonableness ' : : :

“‘Note: Equipment purchased to remediate cnvxronmental ‘contamination becomes the property nf the apphcant when the
remedxanm is complete and is not consxdered the pmperty of the department ‘ :

2. Relmbursement of ehg&ble costs will be limited to the costs 1dentlﬁed for the 1owest cost acceptabie
alternative in the interim action options report or the remedial action optmns report.

Note If an ehgible applzcant Wishes to eenduct a more costly rcmedy, they may do so, however their reiﬁlbﬁfsement tetal :
waﬁ be limited to the maximum identified in the lowest cost acceptable alternative in the interim action options report or the
remedial afmml aptmns report approved for the site.. Chapter NR 726 site closure chapter determines whether a site. may be
closed. . » ; i , it s i

(b} Interzm remedzal equzpment Ehgibie costs are thosc eosts allowcd under S. 292 66 Sta:ts

Note: Section 292 66 Stats pmvxdes that ehglble costs’ mclude reasanable and necessary eosts pald for the fellewmg items -
only:"

1. The purchase and installation of interim remedial eqmpment as specxﬁed in the workplan approved by the department.

2. Field screening costs, including on-site mobile laboratory analyses for soil and groundwater for the purpose of
determining the location for installation of interim remedial equipment. e

Note: Costs for workplan development, interim action options reports, mcmtermg and operation and mamtcnance of interim
remedial equipmem are not-eligible for re:mbursement under s. 292: 66 Stats. :

(3) INELIGIBLE COSTS. (a) General costs. Notwithstanding sub. (1), costs which the depa:.rhnent has
“determined are not eligible for reimbursement under s. 292.65, Stats., mciude but are not limited to, the
follomng

1. Costs mcurred before January 1, 1991
fza‘Costs of retrofitting or replacing dry cleaning equipment.

3. Indirect costs charged by a contractor, unless those costs are allocated to the contract according toa
reasonable cost allocation formula that the contractor uses for other, similar contracts.

4. An owner or operator’s indirect costs, including indirect costs for equipment, supplies or services,

Note: This does not prohibit the department from reimbursing any of the following: :

1. Actual costs for equipment, supplies or services that are used exclusively for the response action. - If an owner or operator
purchases equipment that is used exclusively for the response action, the department may reimburse the difference between the
purchase cost and the salvage value of that equipment as determined by the department prowded that the dxfference dees not
exceed the reasonable cost of renting the equipment.

2. Normal employe wages, salaries, expenses or fringe benefit allocation for time which the owner or cperatar 5 emp]oyees
worked on a response action. :

5. Costs for the time that the owner or operator, or any officer of the owner or operator spends
planning or implementing a response action.
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_ Note: This does not prohibit the department from reimbursing normal employe wages, salaries, expenses. or other fringe
benefit allocations for time which employes other than officers spend implementing a response action.

6. Costs to construct, repair, replace, improve, relocate or demolish any building or fixture.
) 7 Loss or nnpamncnt of property Valu(e’s‘ oii:other asscts;, ’
8. Loss or impairment of revenue or income.
9. Attomey fees or other legal costs. |
IOCostsof relocating k‘res:ijdmts; or busi;;gss Qperations.’ |
11. Costs of aesthetic or other imprdvements that are not essential to a response action, except for

restorative grading and filling costs authorized under s. NR 169.11(2)(2)14 and under s. 292.65(7)(a)14,

12. Costs reimbursed from another source. If, aftér being reimbursed by the department for any cost, 4
a owner or operator is reimbursed for the same cost from another source, the owner or operator shall
promptly notify the department and repay any duplicate reimbursement, unless otherwise directed in s.
292 65, Stats

13. Other costs that the departmcnt determined to be associated with, but not mtegral to, the
investigation and remediation of a dry cleaning solvent discharge from a dry cleaning facility.

14. Costs that the department determines to be unreasonable or unnecessary to carry out the remedial

‘action activities specified in the remedial action optlons report.

15, Costs ,far“m:vey, 'ﬁ;ifgagg;; “,’?f; remedlal ‘act:on,gonduc;gd outs'ick; bf this state.
16. Fmancmg ’cc’)’s’ts,‘ inc}udiﬁg i;i?;creét and loan originationyfees, ’
17. Liability claims or judgments.

- 18. Costs incurred by any federal, state or local government entity.

" 19. Costs for a contractor s services that exceed the contractor s bid price for those services, except as
provided under s. NR 169.21.

-~ 20. Costs that the owner or operatcr has not yet paid, or for Whlch the owner or operator may later
receive a discount or rebate.

- 21. Costs not documented by an invoice and a canceled check or othcr concluswe proof of payment
by the eligible applicant applying for reimbursement. ' : :

22. Costs to investigate or repair environmental contamination involving substances that are not dry
cleaning solvents. If a response action under this chapter is combined with the investigation or repair of
environmental contamination involving substances that are not dry cleaning solvents, the department may
reimburse a portion of the combined project costs based on a reasonable cost allocation formula approved
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by the department. If, for any combination project, an owner or operator also submits a reimbursement
claim to another governmental agency, the cost allocation formula shall be approved by the department
and that other agency.

23. Costs to analyze environmental samples for substances that are not dry cleaning solvents, except
that the department may reimburse costs for the analysis of environmental parameters if that ana1y51s is
needed to design or implement a response action.

. 24. Costs to analyze environmental samples for dry cleaning solvcnts that could not reasonably have
been discharged at the facility.

25. Costs for environmental audits, evaluation or appraisals, other than those needed for the effective
planning and impiemcntation ofa response action.
Note: Costs fer phase I and phase 2 environmental site assessments are not elzglble for reimbursements if no release is found

during those assessments. - Some costs for phase 1 and phase 2 assessments may be reimbursed if they meet the eligible cost
criteria for response actions in s. 292. 65 or 292.66, Stats and are mcorporatﬁd into reports submitted as requrrements for this

pregram.

26 Costs mcurred by an owner or operator because ofa contractor s breach of contract

27. Costs to prepare an application under s. NR 169.17, to contest an application decision under s. NR
169.25 or to consult with the department on the application. .

28. Air travel expenses.
' 29. Expense charges for meals, lddgiﬁg, travel oi' other ﬁerSoﬁaI eﬁip}enses.

30. Suppiemental charges for expedited serwces including expedited Iaboratory analysxs maﬂ or
parcel delivery service, unless the department approves those charges in advance. ,

31. Contractor charges that are not based on services prowded by the contractor and documented
under s. NR 169.17.

32. Costs for subcontractor service charges or markups. )

33. Costs that are incurred prior to the effective date of this chapter that the department determines are
unreasonable.

Note: Costs incurred after October 14, 1997 and prior to the effective date of this chapter ... [revisor insert date] will not be
denied if they do not conform with the biddmg provisions contained in this chapter, but will be rewewed and evaluated for
reasonableness. , T

- (b) Interim remedial equipment. Costs which are not eligible for reimbursement under s. 292.66,
Stats., include costs associated with monitoring, operation or maintenance of an interim remedial action. .

Note: If an interim remedial action is selected as a portion of a final remedy, appropriate monitoring, operation and
mamtenance costs ailowed for final remedles may be eligible. for relmbursement under s. 292.65, Stats :

12



NR 169.13 Site hazard categorization system. After reviewing an interim action options report or a
remedial action options report submitted to the department the department project manager shall assign
the mte to one of the followmg categoneS' o

(1) Category A shall consist of sites that the department deterrnmes pose an imminent risk to human
health or the environment, or both.

Note: Examples include a site where contamination has caused public or private drinking water supplies to contain
contaminants from the site in concentrations that exceed the health based standard for the contaminant, or sites where exposure
of public or private water supplies to contaminants is imminent due to site geology, proximity of the site to.a public.or pnvate
water supply source or quantity or cencemration of contammants ; ,

® Category B shall cons;st of sites that the department determmes pose a significant nsk to human
health or the environment, or both.

Note Examples mciude asite where there was ccmtannnatmn of a water supply below health based standards, or where there
were impacts above an environmental standard to a receptor, including surface water or wetlands, or where site conditions will
result in centannnatmn affectmg a pubhc or private watcr supply bnt below health based standards

(3) Category C shali consist of sntes that pose a risk to human hcalth or the envn'onmcng or both.

Note: Examplés include sites with soil contamination that is not nﬁgratiné to &hef media, i.c. groundwater or surface water
or sifbes where the mntaminatign levds are below health based, standards and are not expectgd to increase over time.

'NR 169.15 Aliocatxon of relmbnrsement assistance. (1) FUND ALLOCATION. At a minimum, at the
end of each fiscal year, the department shall allocate funding based on the revenues collected during that
year as provided under this section. The department shall also determine the amount of any unused funds
from that fiscal year which were previously allocated to immediate action and interim remedial actions

\and may reallocate thosc funds as prov:ded in sub. (3)

(2) PRIORITY OF A’WARDS {a) The depamnent shalI pnontlze the payment of awards as reqmred by

5. 292.65(3)(am), Stats.

* Note: Section 292.65(3)(am), Stats., requires highest priority be given to paying awards for eligible costs of immediate
actions and the next highest priority given to paying awards for eligible costs incurred on or after January 1, 1991 and before
October 14, 1997.

(b) Ail apphcatmns for relmburscment of ehglble costs mcurred aﬁer December 31 1990 and before
October 14, 1997 shall be submitted to the department within 60 days of the effective date of this
rule...[revisor insert date] The department shall allocate the ﬁmds available to rexmburse past costs as
follows: pin b : , . i : —

1. The department shall review all applications and determine which costs are for immediate and
remedial response actions, and which are for preliminary site screening and interim remedial equipment.

2. The department shall calculate the total amount of reasonable eligible past costs for each applicant
for each of these categories.

3. The department shall reduce the amounts calculated under subpar 2 for each category by the
appropriate deductible for that category. - o
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Note: Deductibles are determined by ss. 292.65(8)(¢e) and 292.66(3), Stats.

| 4. The department shall add each amount calculated under subpar 3 for each apphcant to determme
the grand total of all reasonable eligible past costs submitted by all eligible apphcants within 60 days of
the effective date of this rule...[revisor insert date]. o ,

5. Each eligible applicant’s percentage of total reasonable eligible past costs which are reimbursable
will be detenmned by d1v1d1ng the amount in subd. 3 by the amount in subd. 4.

6 Each year an apphcant s relmbursement for reasonablc ahglble past costs will be determmed by
multiplying the percentage in subd. 5 by the funding available to reimburse past costs, until each
applicant’s total reasonable eligible past costs have been reimbursed, or an applicant’s reimbursement for
a single facility has reached the maximum award allowed under s. NR 169 11(1)

(3) CLASSES OF ACTIONS. Funding available for eligible costs shall be allocated among the following
classes of actions. Costs submitted for relmbursement shall be classnﬁed as one of the followmg

(a) Immedzate actzons.r 9.7% ef the funds coliected each fiscal year shall be reserved to re;mburse
costs associated with immediate actions. At the end of each fiscal year, the department may transfer
unused funds set aside to reimburse costs of immediate actions to another class under this subsection.

(b) Interim remedial actions. 1. 46% of the funds collected each fiscal year shall be reserved to
reimburse costs associated with preliminary site screening and the purchase and installation of interim
remedial action ‘equipment Funds available in this class shali be allocated as follows:

) a. 60% yto sites ciassiﬁcd as Category A sites undsr 5. NR 169.1&

- b. 25% to sites ciasmﬁed as category B sztes under S. NR 169 13.

e 15% to sites cias&ﬁcd as category C sﬂ:es under s.NR 169 13.

2. At the end of each fiscal year, the department may transfer unused funds set aside in these
categories to another category under this subsection. ; :

3. At the end of each fiscal year, the department may transfer unused funds set asade for interim
remeohal actmns to another class under this subsectmn

(c) Site investigations and remedial actions. 1. Any funds not allocated under pars. (a) and (b) shall
be reserved to reimburse costs associated with site investigation and remedial actions. Funds avaﬂable in
this class shall be allocated as foﬂows

a. 60% to sites classxﬁed as category A sites under s. NR 169 13.

b. 25% to sites classified as category B sites under s. NR 169.13.

c. 15% to sites classified as category C sites under s. NR 169.13.

2. At the end of each fiscal year, the department may transfer unused funds set aside in these
categories for another category under this subsection.
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(4) REIMBURSEMENT PRIORITY WITHIN CLASSES. (a) Immediate actions. Immediate actions shall be
ranked and reimbursed based on the date on which the department receives the completed application.
(b) Interim remedial actions. 1. Interim remedial actions shall be placed within one of 3 site hazard

categories determined by the department in s. NR 169.13 and ranked and reimbursed within each hazard
category based on the date on which the department receives the completed apphcatlon

2. Applications shall be received by the department at least 3 months pnor to the ﬁnal date by whlch
the department may make awards for mtenm actmns. T e v

Note Section 292 66(!}, Stats ‘states that the department may not make an award for.costs.of mtenm remedlai equipment
aﬁer June 30, 2002, so applications must be received by March 31, 2002. . s , ,

(c) Site investigations and remedial actions. Site investigations and remedial actions shall be placed
within one of 3 site hazard categories determined by the department in s. NR 169.13 and ranked and
reimbursed within each site hazard category based on the datc on whtch the department receives the
completed application.

NR 169. 17 Relmbursement apphcatmns (1) TIMING OF APPLICATIONS. An ehglble apphcant shall
submit an application within the dates required by s. 292. 65(8)(3) Stats.

Note: Section 292.65(8)(a), Stats., provxdes that an owner or operator may not submit an application before September 1,
1998. An owner or operator may not submit an application after August 30, 2003, if the application relates to a dry cleaning
facility that ceased to operate before September 1, 1998. An owner or operator may not submit an application after August 20,
2008, 1f the applwatlon relates to any othm: dry cleanmg facﬁxty , , t

(2) CONTENTS OF APPLICATIONS. An owner or operator who seeks reimbursement of response action
cests shall complete and submlt to the department all of the followmg

(a) An apphcataon cover sheet contammg all of the foilowmg

1. The owner or operator's name and address and a statement mdlcatmg how the apphcant quahﬁes as
an owner or operator under s. NR 169.07.

2. The name and address of the person directing the response action on behalf of the owner or
operator, if other than the owner or operator.

3. A statement indicating whether the owner or operator has applied or will apply to another
department program or another government agency for reimbursement of response action costs incurred
for the same facility.

4. Other relevant information requested by the department.

(b) A multlple owner or opcrators form contammg all of the following:

1A ccrtxﬁcanon that the: owner or sperator has made a reasonable effort to: nctify other owners or
operators. L . , :

2. Other relevant information requested by the department.
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(c) A total relmbursement costs form contammg all.of the followmg

1 The total ehglbie response action costs for Whlch the owner or operator seeks relmbursement from
the department

2 Other rclevant mformatlon requested by the department
(d) An insurance mformation form contammg all of the foilomng
l A statcment mdicatmg whether any portmn of thc responsc acnon ccasts for whzch the owner or
operator seeks reimbursement may be covered by insurance, or a statement from the owner or operator's
insurance company stating that the insurance company has dcmcd the owner or operators claim for
reimbursement of the response action costs. e .
2. Other relevant information requested by the department.

() A map showing the town, range, section and quarter-quarter section location of the faqility; o

(f) An accurate legal description of the land parcel where the facility is located which corresponds to
the most recent accurate parcel descnptmn ﬁled Wath the register of deeds in the county where the land

parcel is located.

(g) ‘A summary statement which lists and identifies each eligibie response action cost for which the
applicant seeks reimbursement from the department, indicates whether the response action cost was for

an immediate action, interim remedial action, site 1nvest1gat10n or remedial action, and allocates cost to

one of the following categories:

a. Soil ‘invesﬁgaﬁon‘ ‘

2. Soil remediation.

3. Laboratory and other analysis.

4. Groundwater investigation.

5. Groundwater remediation.

6. Miscellaneous.

Note: Section 292.65(8)(j), Stats., provides that if any person applies for reimbursement of an ineligible cost, the
department may deduct 50% of the amount of that cost from that person's eligible reimbursement claim. An owner or operator
who is not certain whether a cost is eligible for reimbursement under this chapter may contact the department for a preliminary
opinion under s. NR 169.19(1). .

(h) Invoices or other information documenting and cross refcrencing each of the costs listed under
par. (g) and identifying the nature of the materials or services provided, the amount charged for the
materials or services, the identity of the provider, and the dates on which the materials or services were
provided.
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(1) Canceled checks or other information documenting that the applicant has paid all of the costs
under par. (g), and cross referenced to the statement provided under par. (g).

~(j) For each cost listed under par. (g), a summary, cross referenced to the statement prov1dcd under
par. (g) of all the following: o i il Y o : ~ ; ~

s Every proposal required under s. NR 169.21, including every accepted and rejected proposal. The
summary for each proposal shall 1nd1cate the name of the consuitant and thc proposal amount

2. Every cost estimate reqmred under s. NR 169.21, including the name of the consultant and the
amount of the oost esumate L

3. Every authorization required under s. NR 169.21, including the name of the consultant ‘and the
amount of the authorization

(k) A spreadsheet that n:lentlﬁes and cross refcrences each mvowed cost in par (h) wﬂh the
docmnentatmn under pars. (i) and (j) supporting that mvowed cast o

(1) A substitute W-9 tax form.

“Note: Rembursemem paid to an owner or operator unéer this chapter may be reparted as taxabie income received by that
person.: . . ¥ - SmwEl LA

(m) Other relevant mfonnatmn reqmred by the departmcnt

Note Camact the depaztment of namral resources, bureau for remod!amn and redeveiopment P.O. Bex 7921 Madison, W1
5 3707 for free apphcatmn matenals, mcludmg illustrative examples and the forms reqmred under this section.

M A:

Jstatement mdxcatmg whether the owner or operator has had past discharges at the facllxty for

. w}nshaélosure has been granted by the depariment i

(0) A record of investigation results and data interpretation.
" (p) A remedial action options report.

(q) Contracts for eligible costs incurred because of the discharge and records of the contract
negotiations. :

(3) COSTS INCLUDED IN APPLICATIONS. (a) Each reimbursement application shall 'includ‘e all eiigiblé
response action costs paid after the date an applicant’s last application was submitted and before or on the
date the current apphcatmn is subm:tted T ;

(b) An owner or operamr may not apply for rclmburscment of chglble response action costs pald
beforae the date of a prior reimbursement application to the department, unless those costs were not

eligible for reimbursement under this chaptcr at the time of the prior application.

(4) APPLICATION FREQUENCY (a) An owner or operator shall submlt apphcatmns for immediate and
interim actions as specified in s. NR 169.09. :
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(b) An owner or operator may submit an application for reimbursement of site investigation costs
when the department approvable remedial action options report is submitted.

* (c) Not including the final application submitted after closure has been granted, an owner or operator
may not submit more than 2 applications per facility for remedial action reimbursement per fiscal year.

Note: An owner or operator may submit an application for immediate actions, interim actions-or site investigation
reimbursement all within the same fiscal year. The limit of application submittals for remedial actions is intended to prcvent the
submittal of costs such as operation and maintenance costs on a more frequent basis.

" (5) FRAUDULENT APPLICATIONS. (a) No 'persén'niay' make, or conspire with another ',pe,rson'w make,
any false, deceptive or misleading representation in connection with any reimbursement application under
this section.

(b) Any person who makes or conspires with another person to make any false, deceptive or
m1sleadmg representation in connection with a reimbursement application under this chapter is ineligible
for any reimbursement for that response action, and is also ineligible for reimbursement for any other
response action taken or ordered at any discharge facility within 5 years after the date of that application.

Note: Perséns filing fraudulent claims may also be subject to criminal prosecution.
(c) Any person who has reason to believe that that person has received any reimbursement for which
that person is ineligible under this section shall immediately notify the department and shall refund with

the notification the full amount of any reimbursement for which that person is ineligible.

Note: Section 292.65(9)(b), Stats., provides that the department shall ask the attorney general to take action to recover
awards which were wsued for appiwatmns which were ﬁ'auduient ordid not meet the reqmrements 0f 5..292.65, Stats

NR 169.19 Remlbursement awards. (1) PROCESSING APPLICATIONS. (a) Prelzmmaiy opinion. The

department ‘may issue a preliminary opinion on whether an apphcant is ehgxble for rexmburssment of .

response action costs which is not binding on the department.

(b) Notice acknowledging application. Within 30 days after the department receives an application
under s. NR 169.17, the department shall issue a written notice to the applicant acknowledgmg receipt of
the application.

(¢) Request for addition information. Following receipt of an application under s. NR 169.17, the
department may require an applicant to submit any additional information which may be relevant to the
departrnent S rewew of the apphcatmn

- (d) Decision. Within 90 days after the department receives a complete application under s. NR
169.17, including any additional information required by the department under par. (c), the department
shall issue a written decision approving or disapproving the application. The department may approve
part of an application, or approve an application subject to cond;txons speclﬁed by the dcpartment In its
decision the department shall speczfy all of the foliowmg ' ;

1. The amount of eligible costs, if any, for which reimbursement may be paid.

2. The total amount, if any, approved for payment under s. NR 169.11. The decision shall specify that
payment is subject to the terms and condition specified under this chapter.
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3. Any amounts and items not approved and the reasons for that disapproval. The department shall
also explain any amounts deducted from the reimbursement application under sub. (3).

(2) DENIAL OF APPLICATIONS. Applications shall be denied as pmwdcd ins. 292 65(8)(d), Stats

‘Note: Section 292. 65(8Xd), Stats., pmvxdes that the department shaﬂ deny an apphcauon if any of the fo]lomng apphes
1. The application is not within the scope of the statute.
2. The applicant submits a fraudulent application. '
3. The applicant has been grossly negligent in the mamtenance of the dry cleanmg fac;hty
4. The applicant intentionally damaged the dry cleaning equipment.
5. The applicant falsified records.
6 ‘I‘hc apphcant wailfully faxied to comply thh 1aws or rules of ﬂus state concermng the use or dasposal of dry cleanmg
solvents.
7. The applicant has not paid all fees under ss. 77.9961, 77.9962 and 77.9963, Stats.
8. The dry cieanmg solvent discharge was caused by a person who prov1ded services or products to the owner or aperator or
to a prior owner or operator of the dry cleaning facility. S r - B :

Note: Section 292. 65(8)(j), Stats., and s. NR 169. 23(3) cstabhsh award reductlons lf mehgﬂﬂe costs are mcluded in the
application prepa;red either by the owner or operator or the consultant. e :

(3) DEDUCTIBLES. (a) The department may only reimburse ehglble costs for each dry cleaning facxhty
that exceed the deductlbies or other costs as spemﬁed in ss. 292 65(8)(8) and 292 66(3), Stats.

" Note: Sectmn 292, 65(8)(e), Stats., prowdes that ehgxbie costs at each dry cieamng faclhty tha£ is operazmg af the ttme that
the owner or operator applies for reimbursement may be paad if they exceed t’ne foliowmg
a. If eligible costs are $200,000 or less, $10,000.
b. If eligible costs exceed 5200 000 but do not exoeed $400 000, $10,000 plus 8% of the amount by whlch ehglble costs
kexceed $200,000.
c. If ehgzbie: costs exc;:ed $400, 060 526 900 pius 10% of thc amount by which chglble costs exceed 3400 000 ;
Sectlon 292.65(8)(e), Stats., also provides that eligible costs mcun*ed at each dry cleaning facility that has ceased operamon
befere an application was subnntted may be paid only ifthey exceed the sum of the following:
- L.810, 000.
. ‘each year in whm, ,‘:‘he'owm:r ar’operator hasj not paxd the annuai lwense fee under s. 7 7.9961(1), Stats., for the dry
cleamng facility, an ai a nse fee paid under s. 77.9961(1), Stats., for that year. :
3. For each year in whzch the dry cieamng solvents fee under s. 77. 9962, Stats., was imposed and the dry cleaning facility
was not in operation, an amount equal to the total amount collected under s. 77.9962, Stats., for that year dmded by the number
of dry cleaning facilities in operation during that year.
4. If the owner or aopcrator did not pay the mventory fee under s 77. 9963 Stats., thh respect to the dry cleamng facility, an
amount equai w the totai amount cﬂllected under s. 77. 9963 Stats dmded by the number of dry cleamng famlmes paymg the
inventory fee.

Note: Ccsts and deductibles are calculated on a cumulative per site basis.

Note: Section 292 66(3) Stats., prov:des thaz an award under this section may not exceed $15 00() of which not more that
$2500 may be for the costs of conducnng the preliminary site screening.

~(b) The department may waive deductibles as speciﬁed ins. '292.65(8)(g), Stats.

Note: Section 292.65(8)(g), Stats., provides that the department may waive the requirement that an owner or operator pay the
deductible amount if the deparﬁnem determines that the owner or operator is unable to pay. - If the department waives the
deductible requirement, the department shall record a statement of lien with the register of deeds of the county in which the dry
cleaning facility is located. If the department records the statement of lien, the department has a lien on the property on which
the dry cleaning facility is located in the amount of the deductible that was waived. The property remains subject to the lien
until that amount is paid in full at which point the department will record a satisfaction of lien. ‘

(4) MAXIMUM AWARDS. The maximum amount that maybe paid for costs at a single dry cleaning
facility is the sum of all of the following:
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© (a) Immediate actions. Costs associated with conducting immediate actions, both. emergency and
non-emergency, have no limit other than the $500,000 total facility limit. ,

Note: Section 292.~65(8‘)>(f), Stats., specifies that the department may not award more than $500,000for costs eligible under
s. 292.65, Stats., at any single dry cleaning facility.

() Interim actions. Costs awarded under s. 292.66, Stats., réylaﬁhg'tb pfeliminéry'site screening and
the purchase and installation of equipment for interim remedlal actlons may not exceed thc amounts
specified in s. 292.66(3), Stats. : i :

Note: Section 292.66(3), Stats, specifies that the total award for costs of a preliminary sate screening cannot exceed $2 500
and that the total award for costs of interim remedial action, including the costs of a preliminary site screening ‘cannot exceed
$15,000.

© Siteinvé&z“igatz‘on and remedial actions. Costs awarded under s. 292.65, Stats., for these activities
may not exceed the amount specxﬁed ins. 292 65(8)(i) Stats

Note: Section 292. 65(8}(1‘) Stats., specifies that the depamnent may not award more than $500,000 for costs ehglble under
s. 292 65 Stats at any smgle dry cleamng famhty ‘

Note: The maximum award amount applies per facﬂaty not to each owner or operator.. Costs and deducttbie maximums also
apply per facility. If a facility is sold and the new owner or operator spends money to continue cleanup from an older release or
to cleanup from a new release, the owner or operator may be eligible for reimbursement under this chapter to the extent that the
maximum award amount payable under sub. (4) has not bsen exceeded. Awards to a subsequent owner or eperator wali be
reduced by the amount of the deductibles under sub. (3) that have not been exceeded. .

) MULTIPLE CLAMANTS If more than one owner or operator is chglble for relmbursement under
this chapter for response action taken for one or more discharges at the facility, the combined amount
paid to those owners or operators may not exceed the maximum amount spemﬁed fer a facmty under sub.

@.

NR 169 21 Consultmg and contract semces (1) APPLICABILITY Th;s sectmn does not apply ‘when
hmng a cansultant or contractor to design or 1mplcm¢nt 1mmed1ate actmn actmtles ~

(2) PROPOSALS REQUIRED (a) An owner or opcrator shaii select a consultant to provxdc services for
the interim remedial action, remed1a1 action and 1mplementat10n ;)hase of a response action using a
quahﬁcatlon based selection system which includes at least 3 competitive proposals for at least each of
the following stages of a response action:

1. Interim action activities including the preliminary site screening, the workplan, the mtenm action
options report, and the implementation of the interim action.

Note: This requirement does not imply that all sites will implement interim action activities. - This provision is only for those
sites where interim actions, as defined-in ch. NR 708, are appropriate. '

2. Site mvesugauon activities mcludmg the workplan thmugh the dcvelopment of the remed1al options
reports.:
3. Selected remedlal acuon actlvmes mcludmg demgn and 1mplementat10n of remedlal actmns

Note: If a proposal for an alternate remedial“ action is m‘ade, that 'proposal ‘may be submitted to the department for
consideration along with the 3 proposals for the selected remedial action activity.
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© (b) Each proposal shall include a cost estimate for each service provided by the consultant. The
department may require an owner or operator to obtain additional proposals if the department finds that
existing proposals are unreasonable

(c) The proposals shail mclude statements regardmg the consultant’s abxhty to do ail of the follovmng

1. Be ﬁﬂly mformd about the progect’s scope and reqmred Servaces, and have the expcnence and
ability to analyze alternatives and des1gn the most suitable response action consistent with technical and
economic feasibility, environmental statutes and rules, restoration timeframes, and the latest technical
advances

2. Provide necessary staff and facilities for all phases of planmng, mvesngatmn, des,lgn, construction,
md operation.

3. Retain and confer w1th spemahsts on unusual matters; provxde quahﬁed technical reviewers, who

will keep the owner advised on technical and reguiatory matters and work toward planned remediation
goals

4. Perform all services in an ethical, professional and timely manner.

(d) Except as pmwded mpar(e), the department may not reimburse an eligible applicant for
consulting service costs that exceed the consultant’s proposai for those services under par. (a) or (b) by
the consultant selected to perform the service.

" (e) The department may reimburse an chglble ‘applicant for consulting or contract services not
-included in the consultant's initial proposal under par. (a) or (b), or for additional hours or units of service
bcyond those mciuded in the consultant propcsal under par (a) or (b), 1f all of the foilowmg apply

o Tixe consultant provi

o 'addx enalpservwes was selected by ‘fthc quahﬁcaﬁon: based selection
process under par. (a) or (b). :

2. The consultant bills for the additional services at the same or lower per-unit price at which the
consultant agreed to provide equlvalent semces, if any, m the consuitant‘s 1mt1a1 proposal under par. (2)

or (b).

3. The consultant provides the eligible applicant with a cost estimate for the additional services before
performing those services. The department may require the owner or operator to obtain competitive
proposals for the additional services if the department finds that the cost estimate is unreasonable.

4. If the total cost of additional services exceeds $3,000, the owner or operator "pfOVi&esy the
department with a copy of the cost estimate under subd. 3 before authorizing the consultant to proceed.

5. The owner or operator gives the consultant written authorization to proceed w1th the addltlonai
services, after receiving the consultant's estimate under subd. 3.

6. The cost for the additional services does not exceed the consultant's estimate under subd. 3.

7. The addltlonal servwcs do not mvoive the selectlon demgn or mstallation of groundwater
remediation. -
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(f) The proposal cost estimate provided by the selected consultant shall be the maximum paid by the
department for the response action activities. fa . ; :

Note: These costs will be either the low cost proposal or the proposal approved by the department under par (a)

(g) An owner or operator requestmg relmbursement from the department shall keep COplCS of all bldS
and proposals requ:rcd under this subsection, and shall make those copies available to the department for
mspectmn and copying. upon request The owner or operator shall keep coples of the bids and cost
estimates for at least 3 years bcyond the completlon of the progect B '

(3) PROPOSAL AND ESTIMATE CONTENTS. Every proposal under sub. (2)(3) and (b) and every cost
estimate under sub. (2)(e)3 shali mciude all of the follo\mng ,

(a) A clear description and itemization of the consultant and contract services included in”'thke"prépGSaly
or estimate. The description shall be based on an approved workplan or, if there is no workplan ona
good falth estxmate of the scope of the pmJect as stated in the proposai or estxmate ‘

(b) A total cost estimate for all of the consultant and contract services included in the proposal or
estimate, and a subtotal price for each of the component services itemized in the proposal or estimate.

(6)The Solloning informagion elated i svery serviee priged on an bourly grper it basis
1. The price per hour or per unit of service.
2. A reasonable, good faith estimate of the number of hours or units of service to be provided.
5 The ttal etimated prcefo hesevice based on the estimate under subd. 2.

& The estlma"eddate by which the cﬂnsuitant andcemmcmr wﬂl perform their semces -
(d) Every certification required under sub. (6).

) S}ERVICES PRICED ON A‘N HOURLY OR PER UNIT BASIS (a) Cost estlmatcs for the foilowmg
services shall be priced on an hourly or per unit basis:

1. , Excgvating. ;
2. Trucking.
3. ’W;’;‘st’e treatment or disposal services.
4. Drilling, including at-depth soil sampling and well installation.
5. Laboratory services.
6. Services nprmaﬁy billed on an hourly or per unit basis.

(b) Cost estimates for professional or personal services, including engineering, hydrogeologic, field
technician and general contracting services, shall be priced on an hourly basis and include a maximum
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total price for each service. Each proposal shall include a statement of professxonal quahﬁcatlons for
every person whose professmnai serv1ces are mciuded in that prop@sal ;

(5) CHOICE OF CONSULTANT SERVICES An owner or operator may select the consultant followmg
a qualification based selection system. If the consultant selected has not submitted the lowest cost
proposal, the owner or operator shall justify to the department’s satisfaction and obtain approval from the
department for that selection before entering into a contract with that consultant. The department may
require an eligible apphcant to explain why the ehgxble apphcant selected one consultant over others.

(6) CERTIFiCATIONS (a) Cansultants In evcry pmposal or cost estxmate under sub. (2), the consultant
shail certlfy both of the follow:mg ;

1. That the consultant and contract services will comply with apphcable requlrements under this
chapter and chs. NR 700 to 728. i i ot ;

2. That the consultant will make avaﬂablc to the department upon request for mspectlon and copying,
all of the conszﬂtant’s dﬂcuments and rccords relatcd te thc contract semces :

(b) Insurer 1 Every pmposal undcr ﬂns section shall mclude a cernﬁcatlon cf insurance from an
agent lxcensed to do busmess in W:sconsm which certifies all of the fnllowmg

a The consultant mamtams coverage for errors and ormsszons St
b The consuitant maintains coverage for comprehenswe general liability whmh mcludes pollunon

impairment liability coverage, for a minimum of $1,000,000 per claim and a minimum of $1,000,000 in
annual aggregate claims.

‘Thcpohcy in subd 1 b s an occurrenoe based pahcy orisa slalms made pohcy w1th a 3 year
| reporting pcnod e - , ; ;

d The maxnnum deductxble amount of the pol:cy which prowdes the coverage spec1ﬁed in subd Lb.

2. If the maximum deductible specified in subd. 1.d. exceeds $25,000 per ciaxm, the consultant shall
furmsh proof of financial responsibility acceptable to the department for the amount of the deductible.

(7) EXEMPTIONS. The department may reimburse reasonable costs incurred for necessary contract
semccs, regardless of comphance With subs (2) to (6), if any of the following apply:

(a) Thc contras:t service costs were- mcurred by thc owner or operator pursuant to contracts madc
before the effectwe date of thls chapter {rcwsor msert date] ~ bl i

(b) The owner or operator demonstrates to the dcpamnent s satlsfactmn, that comphance with subs.
(2) to (6) is not reasonably posszble « s ;

(c) The cumulative contract semce costs for that ccntractor for costs at thxs dry cieanmg facxhty do
nat exceed $3 000 : : ,
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 NR 169.23 Legal ramifications of awards. (1) CONTRIBUTORY NEGLIGENCE. The department may
not diminish or deny an award under this chapter as a result of negligence attributable to the applicant or
any person who is entxtled to submit an apphcatlon except as provxded in s. 292.65(8)(h), Stats.

Note: Sectwn 292 65(8)(11), Stats., cross rcferences s. 292 65(8}(d)3 Stats., which states that applications fmm appl:cants
who were grossly negligent in mamtammg the dry cleamng facﬂlty in quesnon shall be denied.

(2) ASSIGNMENTS OF AWARDS Awards may be a531gned as prowded ins. 292 65 (8)(1) Stats.

Note: Section 292.65(8)(i), Stats., provides that the filing by an applicant with the department of an assignment of an award
under this section to a person who loans money to the applicant for the purpose of conducting activities required under sub. (4)
creates and perfects a lien in favor of the assignee in the proceeds of the award. The lien secures all principal, interest, fees, costs
and expenses of the assignee related to the loan and has priority over any previously existing or subsequently created lien,
assignment, security mterest or other interest in the proceeds of the award

(3) REDUCTION OF AWARDS. Awards based on applications which contain ineligible costs under s. NR
169. 11(3) shall be adjusted as prov1ded ins. 292 65(8)(3) Stats

Note: Section 292.65(8)(j), Stats., provides that: 1. If an owner or operator prepares and submits an apphc:atmn that includes
ineligible costs that are identified by the department by rule; the department shall calculate the award by determining the amount
that the award would otherwise be under pars. (e) and (f) based only on the eligible costs and then by reducing that amount by

50% of the ineligible costs identified by rule that are included in the application.

2. If a consultant prepares an application that is submitted by an owner or operator and that includes mehg1ble costs that are
identified by rule, the consultant shall pay to the department an amount equal to 50% of the ineligible costs identified by rule
that are included in the application. A consultant may not charge the owner or operator for any amount that the consultant is
required to pay under this subdivision. Payments made under this subdivision shall be deposited in the dry cleaner environmental
response fund. ; y

@) R‘ECOVERY OF Amans: Awards shall be recovered as provided in s. 292.65(9), Stats;‘ .

Note: Section 292.65(9), Stats., provides that: (a) Right of action. A right of action under this section shall accrue to the

state against an owner or operator only if the owner or operaxor submits a fraudulent application or does not meet the

requirements under this section and if an award is issued under this section to the owner or operator for eligible costs under this
section.

(b) Action to recover awards. The attomey general shall take appropriate actions to recover awards to wh;ch the state is
entitled under (a). The department shall request that the attorney general take action if the department discovers a fraudulent
application after an award is issued.

- (¢) Disposition af funds. The net proceeds of the recovery under par (b) shall be paxd into the dry cleaner envxronmental
response fund. : , ; : , : :

(5) LIABILITY. This chapter does not crcat«:yliabiii(ty except as provided in s. 292.6:51(10), Stats.

Note: Section 292.65(10), Stats., provides that: (a) No common law liability, and no statutory liability that is provided in a
statute other than s. 292.65, Stats., for damages resulting from a dry cleaning facility is affected by this section. Except.as
provided in par. (b), the authority power and remedies provided in this section are in‘addition to any authonty, power or remedy
provided in any statute other than this section or provided at common law.

(b) An award under this section is the exclusive method for the recovery of the amount of ehglble costs equal to the amount
of the award that may be issued under this section. -

“(c) If a person conducts a remedial action activity fora discharge ata dry cleanmg famhty site, ‘whether or not the persoxa
files an application under this section, the remedial action activity conducted and any application filed under this section are not
ewdence of hablllty oran admisswn of hablhty for any potential or actual environmental pollution.

(6) PENALTIES ‘No person may knowmgly make or cause to be made a false or m1sleadmg
statement in any document submitted to the department under this chapter. Penalties for making such
statements shall be assessed as indicated in s. 292.99(1m) and (2), Stats.
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- NR 169.25 Administration of reimbursement assistance. (1) RECORDS, RETENTION AND AUDITING.
The owner or operator who receives reimbursement shall retain all records pertaining to the project for a
period of 3 years after the date of final payment and, upon request, shall make the records available to the
department. Records requests by the department shall allow at least 48 hours for the records to be made
available by the owner or operator who receives reimbursement. e ey ;

(2) DISPUTES. (a) Decision of the department. Exccpt as otherwise provided by law, the department
shali decide any dispute arising under a reimbursement agreement. The department shall notify the
reimbursement recipient of its decision in writing by personal service or by certified mail with return
recexpt requested

®) Revzew of the deczszon A decxsmn of the d@partment madc pursuam to. thxs sect:lon shall be fmal
unless within 30 days from the date of the decision, the recipient serves the secretary by personal service
or certified mail with return receipt requested with a written petition requesting an administrative hearing
and specifically stating the disputed facts or law which warrant a modification or reversal of the decision.
Petitions are deemed filed upon receipt by the department. Any review of a department decision filed
pursuant to this paragraph shall be treated as a contested case and adjudwated in accordancc thh ch 227,
Stats.,-and ch. NR 2. L ; = : el

~(3) REIMBURSEMENT ‘TERMINATION. (a) The department and an owner or operator who receive
reimbursement may enter into an agreement to terminate the reimbursement award at any time under this
subsection. The termination agreement shall establish the effective date of termination of the
reimbursement, the basis for setﬂement of award tcrmmatwn costs, and the amount and date of payment
of any sums due any party. ‘ i : siid

- (b) The department may terminate a reimbursement award in whole or in part, and require the owner
‘or operator who received reimbursement to repay all or part of the relmbursement amount, if the
‘ *deparﬁnﬁnt determmes any of the feliowmg ap'ply;g . P ~ :

1 There has been no substanaai performance on the pm;ect by the owner or aperator th recerved
reimbursement.

2. There is substantial evidence that reimbursement was obtained on the basis of inaccurate or
erroneous mfonnatmn or by fraud

3 The owner or operator who recelved rexmbursement has faﬂed to comply with the provisions of this
chapter.

(4) ENFORCEMENT. The depzittment may impose any of the following sanctions for noncompliance
with the provisions of this chapter by a owner or cperator Who recelves a relmbursement award under the -
prov:smns of this chapter ; i - wh : H

(a) The reimbursement award may be terminated in accordance with sub. (3).

(b) Progect costs dlrecﬂy reiated to the noncomphancc may be declared mehglbie for rexmbursement
funding. : !

(c) The department may seek recovery of payments made under this reimbursement award.
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NR 169.27 Variances. (1) GENERAL. The department may approve a variance from any nonstatutory
requirement of this chapter. In considering a variance request, the department shall take into account
such factors as good cause, circumstances beyond the control of the owner or operator seeking
reimbursement, whether the variance is essential to effect necessary actions or departmental ObjBCtIVGS
and whether special circumstances make the variance in the best interest of the state.

“(2) REQUEST FOR VARIANCE. A request for a variance shall be submitted in writing to the department
by an owner or operator submitting an award application as far in advance as’ the situation will pertmt
Each request shall contain all of the following: ghoa = L Qe

(a) The name of the person or entity requesting the variance and the name and telephcme number
of a contact perscm who is famﬂlar w:th the variance request ‘ ,

(b) An explanatmn of Why thc variance'is needed mcludmg the -factual basis for the vanance request
and the speclﬁc prowsmn of this chapter ﬁ'om thh a vanance 1is bemg sought -

(c) ‘Withm 30 days of receiving a request, the department shail maﬂ to the apphcant for a variance a
written decision stating the reasons or basis for the decision. : a3 < :

"NR 169.29 Evaluation and termination of the program (1) ADVISORY COUNCIL. (a) The dry
cleaner environmental response councﬁ as created under s. 15 347(2), Stats., shall have the foilewmg
respon&bﬂﬁ:es : diw o gl (

1. To advxse the department on m’les promulgated to 1mp1ement sS. 292 65 and 292 66 Stats

2. To evaluate the dry cleaners enwronmental cleanup pregram at least every 5 years, usmg criteria
established by the councﬂ 2 :

(b) The councﬂ shaﬂ meet at least annually and at the cali of the chamnan a majonty of 1ts members, o
or at the request of the department. ‘ s gy o e ,

(c) Each member shall be reimbursed for actual and necessary travel and meal expenses mcurred in
the performance of their duties in accordance with current state travel expense guldeimcs

(d) A majority of members of the council shall constltute a quorum to conduct busmess and take
actions: : Gl ; : i ,

(2) DNR REVIEW. The department shall complete a review of the program created under ss. 292 65
and 292.66, Stats., as reqmred by 5.292. 65(3)(3) Stats. : , = ~

Note: Sectlon 292 65(3)(6), Stats prov1des that the department shall review the program and subrmt a repert on the results
of the review to the joint committee on finance and to the appropriate standmg committees of the legislature. The review shall
consider:

(a) Whether the program should be expanded or ended.

(b) Whether the program should be mcor;;aratcd into a broader program of ﬁnanmal ass:stance for the remedlatlon of
environmental contamination. : %

(c) Whether private insurance coverage should be requxred for any dry cleamng facilities.

(3) SUNSET. This program ends on June 30, 2032,
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The foregoing rules were approved and adopted by the State of Wisconsin Natural Resources
Board on August 25, 1999.

The rules shall take effect the first day of the month following publication as provided in s.
227.22(2)(intro.), Stats.

Dated at Madison, Wisconsin

STATE OF WISCONSIN
DEPARTMENT OF NATURAL RESOURCES

BY ' X -
George E. Meyer, Secretary

(SEAL)
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SEP 16 1

State of Wisconsin
Department of Natural Resources

NOTICE TO PRESIDING OFFICERS

OF PROPOSED RULEMAKING

Pursuant to s. 227.19, Stats., notice is hereby given that final draft rules are being submitted to the

presiding officer of each house of the legislature. The rules being submitted are:

Natural Resources Board Order No. /Kfe -13-99

Legislative Council Rules Clearinghouse Number __ 19-025

Date of Transmittal to Presiding Officers JA’{}?‘(M /4, /799

Send a copy of any correspondence or notices pertaining to this rule to:
Carol Turner, Rules Coordinator
DNR Bureau of Legal Services
LC/5, 101 South Webster

266-1959

[4%:3
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REPORT TO LEGISLATURE

NR 169, Wis. Adm. Code A
Reimbursement of response action costs for response actions
taken at eligible dry cleaning facilities e

" Board Ordor No. RR-18-99
Clearinghouse Rule No. 99-025

Statement of Need

The 1997-99 biennial budget contained statutory language that created a new program to reimburse
dry cleaners for the response to and remediation of contamination resulting from dry cleaning
activities. The Department was directed to promulgate a rule to implement this reimbursement
program. Chapter NR 169 establishes the reimbursement provisions as outlined in the statute and
developed by DNR staff in consultation with the governor’s Dry Cleaner Environmental Response
Council and a rulemaking advisory group. Fees from dry cleaning receipts and solvent sales are
already being assessed and collected from dry cleaners for this program by the Department of
Revenue. o ' SR T

This reimbursement rule is consistent with and complements the NR 700 rule series, which outlines
the steps needed to clean up sites with environmental contamination. The Department has .
proposed several statutory changes in the proposed biennial budget to enhance the implementation

of this program. Even though the budget has not yet been passed, the rule has been drafted to
incorporate those changes.

e outline ""the jpm;cedwes for :owners and operators of dry cleaner faci~ii;i~és to nb}:ain

This rule

reimbé:résmef}rfrom clean ups that are conducted under the NR 700 rule series. This rule identifies
eligible applicants and eligibility r»eqmre,mep;;s for owners and operators taking immediate action,
interim actions, site investigations and remedial actions. For eligible applicants taking immediate

and/or interim actions, the applications for reimbursement will be processed in the order in which

~ they are received. The Department dx es not anticipate a shortage o funding for these two

categories of response action costs. In addition, the procedures for reimbursement are streamlined
because of the limited actions that would qualify under these two response action phases.

For eligible applicants seeking reimbursement for interim actions, site investigations and remedial
actions, the rule specifies requirements for eligible actions (including bidding requirements) as well
as procedures applicants must follow to obtain reimbursement. The department, as well as
industry, anticipates a significant backlog of sites awaiting reimbursement. Therefore, the rule
establishes priorities for disbursing those reimbursements. For interim actions, site investigations
and remedial actions, the rule specifies a classification system based on environmental significance
and risk. Reimbursements are made within those categories based on the order in which ’
applications are received. In addition, the rule reiterates the statutory requirements for maximum
award limits and,deductib!es which the owner or operator of the facility must pay. :

The rule itself incorporates a significant number of notes which reference statutory provisions for
this program. The purpose for such drafting strategy is to accommodate a number of future i
statutory changes anticipated in the biennial budget bill currently being discussed. Should the
statutory changes remain in the budget bill, the Department would be able to update the notes in



the rule by simply sending a memo to the Revisor of Statutes along with new notes referencing the
new statutory language. Most of the statutory language the Department is aware of has the
support of both the Department as well as ;ndustry

Modifications as a Result of PUincHear'ing

The rule was modified to incorporate environmental risk factors in prioritizing payments for a claim
for immediate and interim actions, in addmon te sate mvesugat:ons and remedial actions.

The rule was modified to clarify the intent that all eligible costs incurred between October 14, 1997
and the effective date of the rule would be eligible, if all other eligibility criteria are met. The
response actions taken would need to be consistent with NR 700 and the costs will be reviewed for
reasonableness prior to reimbursement. .

The rule was modified to clarify that deductibles will be assagned based on the type of actzons bemg
conducted - zmmediate, mter;m or remedlal actions ‘ , .

The ruie was madifzed to c!anfy that the Departmem will be revaewmg remedsal action opt:ons
reports and giving apprevai to those pians The Department ‘will approve the lowest cost remedy to
bring the site to ciosure. If addzti, nal remedles or alternative remedies are preferred by the dry
cleaner, they will on!y be reombursed for the Iowest cost remedy identified in the plan. All "
provisions and options for closure in ch. NR 726 will be used for closing out dry cleaner facilities.

Language was added regardmg when penaitles for noncomphance may be applied and what those
penalties will be. :

A éarahc'es’ ét the Public Hearing and Their Position

March 19, 1999 — Wausau

In SUppéft;", .

Tom Judge, Judge s Cleaners, ,3836 North Biron Drive, Wfsconsm Rapsds, Wi 54494
Joe Phﬂilps, Wis. Fabricare Institute, 9910 W. Layton Ave., Greenfield, Wl 53228
Dan Brunette, Cﬂ:y Cleaners & Laundry, P.O. Box 588, Mmocqua, Wi 54548 '
Douglas Memhardt 5707 Schoﬁeid Avenue, Weston, WJ 54476 '

In opposition —‘none
As interest may appear — none

March 22, “7999}'-"Eau' Claire - no appearances

March 24, 1999 - Appletah ‘
In supbort' B
Leon Rasmussen, Tri-Supply Co., 6220 Maribel Road, P.O. Box 637, Denmafk WI 54208

Gary Dallas, P. 0. Box 22395 Green Bay, WI 54305
Ronald J Kantor, W337 N6784 Stoneﬂeld Way, Oconomowoc, Wi 53066




In opposition:

Tom Lambeseder, Model Cleaners, P.O. Box 1192, Fond du Lac, Wi 54936
John R. Walsh, Troy Laundry & Cleaners, W2626 Miley Road, Sheboygan Wl 53085

As interest may appear

Steve Plater, 7077 Giencoe Df;ve, Cedarburg, Wl 5301 2
Rcbeft Halaska, Evenciean Fabnc Care Center, N171 2 Catherme Way, Waupaca, Wi 54981

March 25, 1999 - Milwaukee =
In support:

-~ Tom Grimm, 12527 W. Hampton Avenue, Butler, WI 53007
Jim Fitzgerald, Herb Fitzgerald Company, 13150 W. Glendale Avenue, Butler, Wl 53007
 Donna Griesenger, Spic & Span, 4130 W. Richards, Milwaukee, Wl 53212
Tom McKay, Avenue Fabricare, 602 N. 5™ Street, Milwaukee, W1 53203
Ken Brown, Envirogen, 2835 N. Grandview Blvd., Pewaukee, WI 53072
Deborah E. Kerr, Triad Engineering, 325 E. Chicago Street, Milwaukee, Wl 53202
Joe Phillips, Wis. Fabricare Institute, 9910 W. Layton Ave., Greenfield, WI 53228
Ed Buc, Suite 400, 126 N. Jefferson Street, Milwaukee, WI 53202

Donald P. Gallo, Wis. Fabricare Institute, Suite 2900, 100 E. Wisconsin Ave., Milwaukee, Wl 563202

In opposiﬁoh:
Jung Hoon Oh, Capitol West Cleaners, 17495 W. Capitol Drive, Suite H, Brookﬁeld, WI 53045

A in terest may appear

Thomas Dueppen, Marame Enwonmemai 1234 12"‘ Avenue, Graﬂcm, Wi 53(324 :
Charles Mathers, Whitefish Bay Cleaners, 419 W. Silver Spring, Milwaukee, WI

Kirsten Jurcek, Northern Environmental, 1214 West Venture Court, Mequon, Wl 53092
March 25, 1999 - Madison

In support:

Jeffrey Steiner, Ayres Associates, 2445 Darwin Road, Madison, W| 53704

In opposition — none

As interest may appear:

Virgil L. Lauth, Beaver Cleaners, 111 W. Maple Avenue, Beaver Dam, Wl 53916

Cheryl Gain, Small Business Ombudsman, Wis. Dept. of Commerce

John Mason, BT?, Inc., 2830 Dairy Drive, Madison, Wl 53718
Tom Koehler, 142 S. 9™ Street, Monroe, Wl 53566



Response to Legislative Council Rules Clearinghouse Report

The recommendations were: accepted

Final Regu!atory Flexxbahty Analysns

The Department anticipates that this rule will provide economic relief to small dry cleaning
businesses because eligible costs that they now would incur cleaning up environmental
contamination may be eligible for reimbursement from this fund when moneys are available. Thts
will help small dry cleaning establishments come into compliance with environmental standards, as
well as allow them to remain viable knowing that some of the cleanup costs will be reimbursed in

the future. In addition, property owners will be more willing to lease to a dry cleaner knowing that

this fund is available should a contamination problem occur in the future.






