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Comments

[NOTE: All citations to “Manual’” in the comments below are to the

Administrative Rules Procedures Manual, prepared by the Revisor of
Statutes Bureau and the Legislative Council Staff, dated September
1998.]

2. Form, Style and Placement in Administrative Code

a. In ss. HES 101.01 and 102.01 (intro.), the parentheses should be deleted and either |

“medical assistance” or “MA” should be used. Both are defined in s. HFS 101.03 (95).

b. Section HFS 103.03 (1) (f) 2. d. refers to “COBRA continuation coverage.” Either
this term should be defined or the acronym should be deleted.

¢. Ins. HFS 103.085 (5), the second sentence should define “cooperate” since that is the
term used in the other sentences. ‘

d. In s. HFS 108.02 (13) (b) 1., “the departmént shall not” should be changed to “the
department may not.” This is the correct way to express a prohibition. [See s. 1.01 (2),
Manual.]

e. Ins. HFS 108.02 (13) (c¢) 3., the word “otherwise” should be deleted and instead a
cross-reference to subds. 1. and 2. should be inserted.

4. Adequacy of References to Related Statutes, Rules and Forms

a. The correct U.S. Code reference in s. HFS 101.03 (67m) should be 42 USC 300gg-91
(a) (1); the correct reference to s. HFS 101.03 (69m) should be 42 USC 300gg-91 (b) (1).
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b. Ins. HFS 103.03 (1) (f) 6., “this chapter” should replace “ch. HFS 103.”

c. Ins. HFS 103.04 (6) (b), the “applicable law” should bé specifically citéd.

‘5. _Clarity, Grammar, Punctuation and Use of Plain Lang_ziage

a. Ins. HFS 101.03 (170m), “employes’” shéuld replace the first “employes”.

b. Ins. HES 102.03 (1), the added ianguage should state that “a refusal or failure by an
applicant for MA to verify assets does not affect the eligibility for BadgerCare under s. 49.665,
Stats.”

c. Section HFS 103.03 (title) should not be shown since it is not affected by the rule.

d. The following sections of the rule should be reviewed and consistent terms selected
to refer to the health insurance coverage being referred to: ss. HFS 103.03 (1) (f) 2. c. (“health
plan coverage”); 103.03 (1) (f) 5. (intro.) (“employer-subsidized plan”); 103.03 (1) (f) 5. c.
(“private health insurance™); 108.02 (13) (a) (“family coverage”); 108.02 (13) (b) 1. (“employer
insurance™); 2. (“health care coverage”) and 3. (“coverage”).

e. Ins. HFS 103.03 (1) (f) 4. (intro.) should “at least” be inserted before “80%”?

f. Ins. HFS 103.03 (1) (f) 5. d., “a” should be inserted before “good” and a period is
needed at the end.

g. Ins. HFS 103.04 (7) (c), “income” should be inserted after “BadgerCare.”

h. In s. HFS 103.085 (table), should the monthly premium amount that must be linked
to the family income’s percentage of the poverty level also be linked to the family’s size? For
example, a family with a monthly income of $1,000 to $1,499.99 with a family size of two will
be at a different percentage of the poverty level than a family with the same income with a
family size of four.

i. Ins. HFS 103.085 (1) (d), is the group otherwise eligible for BadgerCare required to
pay a monthly premium amount in full to the agency prior to being certified for eligibility? If
so, the word “monthly” should be inserted prior to “premium amount.”

j. Ins. HES 103.085 (2) (b) 4., “is now” should be replaced by “has become.”

k. Ins. HFS 108.02 (13) (b) 3., will the department pick up the remaining 20% of the
coverage not paid by the employer if the employer pays 60%? If so, this should be clarified.

“Also, in this subdivision and elsewhere in sub. (13), reference is made to “cost of the
coverage” or a similar term. Is this referring only to the premium or does it also include
deductibles and copayments? See s. 49.665 (1) (c), Stats., which excludes deductibles and
copayments from the cost portion of the definition of “employer-subsidized health care
coverage.”
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Finally, subd. 3. seems to say that the department will not buy employer i msurance if the
employer pays, for example, 90% of the cost. Is this intended? e
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ORDER OF THE '
DEPARTMENT OF HEALTH AND FAMILY SERVICES ™
RENUMBERING, AMENDING AND CREATING RULES

To renumber HFS 101.03(1); to amend HFS 101.01, 101.03 (95), 102.01 (intro.),
102.02, 102.03 (1) and 102.04 (2) and (3) (c), 103.01 (1) (a), 103.03 (1) (intro.), (a) and (b)
3., 103.04 (3) (a), 103.08 (1), (2) (a) 2., (b) and (c) and_108.03 (1); and to create HFS 101.03
(17r), (22g), (52m), (67m), (69m), (r14p); (125m), (170m) and (172m), 102.01 (5) (h),
103.03 (1) (f), 103.04 (6) and (7), 103.08 (5) and 103.085 and 108.02 (13), relating to
providing eligibility under the BadgerCare program to families with incomes up to 185% of the
federal poverty level that are not covered by health insurance, do not have access to an
employer-subsidized family health care plan which is 80% or more subsidized and are not
otherwise eligible for the medical assistance program under AFDC-related or SSI-related
criteria.

Analysis Prepared by the Department of Health and Family Services

This order creates rules relating to how a new program called BadgerCare, established
under s. 49.665, Stats., will work. Under BadgerCare, families with incomes up to 185% of
the federal poverty level, but not low enough to be eligible for regular Medical Assistance
(MA) coverage of their health care costs, and that lack access to group health insurance, are
eligible to have BadgerCare pay for their health care costs. This order incorporates the rules
for operation of BadgerCare into chs. HFS 101 to 108, the Department’s rules for operation of
the MA Program.

- Benefits under BadgerCare will be identical to the comprehensive package of benefits
provided by MA. The existing Wisconsin MA HMO managed care system, including
mechanisms for assuring the quality of services, improving health outcomes and settling
grievances, will be used also for BadgerCare.

The rules included in this order modify chs. HFS 101 to 108 to accommodate
BadgerCare and in the process provide more specificity than s. 49.665, Stats., about the
nonfinancial and financial conditions of eligibility for BadgerCare; state who is included in a
BadgerCare group and whose income is taken into consideration when determining the
eligibility of a BadgerCare group; expand on statutory conditions for continuing to be eligible
for BadgerCare; require a BadgerCare group with monthly income above 150% of the federal
poverty level to contribute toward the cost of the health care coverage; and set forth how the
Department, as an alternative to providing MA coverage, will go about purchasing family
coverage offered by the employer of a member of a family eligible for BadgerCare if the
Department determines that purchasing that coverage would not cost more than providing MA
coverage.

The Department obtained approval for BadgerCare from the federal Health Care
Financing Administration (HCFA) on January 22, 1999, effective July 1, 1999.



The Department’s authority to renumber, amend and create these rules is found in ss.
49.45 (10) and 49.665 (3), (4) and (5), Stats. The rules interpret ss: 49.43 to 49.497 and
49.665, Stats. .

SECTION 1. HFS 101.01 is amended to read:

HFS 101.01 Authority and purpose. This chapter and chs. HFS 102 to 108 are
promulgated pursuant to &~ ss. 49.45 (10) and 49.665 (3), (4) and (5), Stats., for the purpose of
administering the medical assistance (MA) program @443 in Wisconsin which finances
necessary health care services for qualified persons whose financial resources are inadequate to
provide for their health care needs.

SECTION 2. HFS 101.03(1) is renumbered HFS 101.03(1m).

SECTION 3. HFS 101.03 (1), (17r), (17t), (17w), (22g), (52m), (67m) and (69m) are created
to read:

HFS 101.03 (1) “Access,” for purposes of BadgerCare, means a family member living
in the household has the ability to sign up and be covered by an employer’s group health plan
in the current month, or had the ability to sign up and be covered in any or all of the 18
months prior to the application or redetermination of BadgerCare eligibility.

(17r) “BadgerCare” means the MA-related program established under s. 49.665, Stats.

170 “BadgérCéi;émﬁéCal test "’g‘fbup" means all members of the BadgerCare group and
all persons who atg financially responsible for all memibers of the BadgerCare group who live
in the same household as the person for whom they arg’legally responsible and who are not SSI
recipients. N

(17w) “BadgerCare group" means all persons listed on an application for BadgerCare
who meet nonfinancial eligibility requirements.

(22g) “Caretaker relative” means a person listed in s. 49._H1w9 (1) (a) 2.a., Stats. .

(52m) “Employer-subsidized health care coverage” means family coverage under a
group health insurance plan offered by an employer for which the employer pays at least 80%
of the cost, excluding any deductibles or copayments that may be required under the plan.

(67m) “Group health insurance plan” means a plan that meets the definition of a group
health plan in 42 USC 300gg-91(a). "

~

(69m) “Health insurance coverage™ has the meaning provided in 42 USC 300gg-91(b). - \j‘,\ C

SECTION 4. HFS 101.03 (95) is amended to read:



HFS 101.03 (95) “Medical assistance” or “MA™ means the assistance b‘rogram
operated by the department under ss. 49.43 to 49.497 and 49.665, Stats., any services or items
under ss. 49.45 to 49-47-and-49-49t0 49.497, Stats., and this chapter and chs. HFS 102 to
108, or any payment or reimbursement made for these services or items.

SECTION 5. HFS 101.03 (114p) and (125m) are created to read:

HFS 101.03 (114p) “Parent” xﬁeaﬁs ‘any of the following:

(a) A biological parent.

(b) A person who has consented to the artificial insemination of his wife under s.
891.40, Stats.

(c) A parent by adoption.
(d) A man adjudged in a judicial proceeding to be the biological father of a child if the
child is a nonmarital child who is not adopted or whose parents do not subsequently marry

each other under s. 767.60, Stats.

(e) A man who has signed and filed with the state registrar under s. 69.15 (3) (b) 3.,
Stats., a statement acknowledging paternity.

(125m) “Poverty line” means the federal poverty guidelines by family size updated

 annually under 42 USC 9902 (2).

Note: The federal poverty guidelines for 1999 were published in the Federal Register,
March 18, 1999, pp. 13428-13430.

SECTION 6. HFS 101.03(132) is amended to read:

HFS 101.03(132) "Primary person" means the person whose-name-is-listed-first-on-the
application-form-as-the-person applying for MA.

SECTION 7. HFS 101.03(170m) and (172m) are created to read:

HFS 101.03(170m) “State employes} health plan” means family or individual coverage
under a group health insurance plan offered by a unit of state government to its employes.

(172m) “Subscriber” means the person through whom health insurance benefits are
made available, who either owns a health insurance policy or is the policyholder of a health
insurance policy provided by his or her employer.

SECTION 8. HFS 102.01 (intro.) is amended to read:



HFS 102.01 Application. (intro.) Application for medical assistance (VA) shall be
made pursuant to s. 49.47 (3), Stats., for medically indigent persons, and s. 49.46, Stats., for
categorically needy persons and s. 49.665, Stats., for persons under BadgerCare, and this
Chapter. Applications shall be made and reviewed in accordance with the following provisions:

SECTION 9. HFS 102.01 (5) (h) is created to rea&:

HFS 102.01 (5) (h) In cases where a minor child is residing with a non-legally
responsible relative and no eligibility exists for the child under s. 49.46 or 49.47, Stats., the
agency shall determine the eligibility of that child for BadgerCare under s. 49.665, Stats., on a
separate application.

SECTION 10. HFS 102.03 (1) is amended to read:

HFS 102.03 (1) An application for MA shall be denied when the applicant or recipient
is able to produce required verifications but refuses or fails to do so, except that a refusal or
failure by an applicant for MA to verify assets does not affect the family’s eligibility for MA
under s. 49.665, Stats. If the applicant or recipient is not able to produce verifications, or
requires assistance to do so, the agency may not deny assistance but shall proceed immediately
to verify the data elements.

SECTION 11. HFS 102.04 (2) and (3) (c) are amended to read:

HFS 102.04 (2) NOTICE OF DECISION. The agency shall send timely and adequate
notice to applicants and recipients to indicate that MA has been authorized or that it has been
reduced, denied or terminated. In this subsection, “timely” means in accordance with s—49.19
€3)-Stats- 42 CFR 431 .211, and “adequate notice” means a written notice that contains a
statement of the action taken, the reasons for and specific regulations supporting the action,
and an explanation of the individual’s right under ss- s. 49.45 (5) and-49.30(8), Stats., to
request a hearing and the circumstances under which aid benefits will be continued if a hearing
is requested.

(3) REVIEW OF ELIGIBILITY. (c) Within 6 12 months after the date initial eligibility
is determined for AFDC-related persons and persons eligible for BadgerCare;

SECTION 12. HFS 103.01 (1) (a) is amended to read:

HEFS 103.01 (1) PERSONS ELIGIBLE. (a) Eligibility for medical assistance (MA)
shall be determined pursuant to ss. 49.455, 49.46 (1) and , 49.47 (4) and 49.665, Stats., and
this chapter, except that MA shall be provided without eligibility determination to persons
receiving AEDC-of SSI. ,

SECTION 13. HFS 103.03 (1) (title), (a) and (b) 3. are amended to read:



HFS 103.03 Nonfinancial conditions for eligibility. (1) (title) AFDC-
RELATEDNESS OR, SSI-RELATEDNESS OR BADGERCARE ELIGIBILIT-Y.

(a) Requirement. To be non-financially eligible for MA, applicants an applicant shall
be AFDC-related o , SSI-related or meet the no__n-ﬁna‘ncizil requirements under par. (f) for

BadgerCare. : . S

(b) 3. The person is a caretaker relative Meﬁ%w%@)-@)—md—(d@%
Stats-; or o

SECTION 14. HFS 103.03(1)(f) is created to read:

HFS 103.03(1)(f) BadgerCare eligibility. To be non-financially eligible for
BadgerCare, a person shall meet all of the following conditions:

1. The person is under age 19, a custodial parent living with his or her child who is
under age 19 or the spouse of a custodial parent if the spouse resides with the custodial
parent's child who is under the age of 19.

2. The person does not have health insurance coverage and has not been covered at any
time in the previous 3 calendar months. The 3 calendar month period does not apply if the
coverage ended for a good cause reason. A good cause reason is any of the following:

a. The person was covered by insurance that was provided by a subscriber through his
or her employer, and the subscriber’s employment ended for a reason other than voluntary
termination. '

b. The person was covered by insurance that was provided by a subscriber through his
or her employer, and the subscriber changed to a new employer who does not offer family
coverage. :

c. The person was covered by insurance that was provided by a subscriber through his
or her employer, and the subscriber’s employer discontinued tgalth plan coverage for all

employes. ' a&% R
‘// -v

d. COBRA continuation coverage was exhausted in accordance with 29 CFR 2590.701-
2(4). s

e. Any other reason determined by the department to be a good cause reason.

3. The person does not have access to family coverage under a group health insurance
plan offered by an employer for which the employer pays 80% of the cost, excluding any
deductibles or co-payments that may be required under the plan, or to a state employe health plan
through any of the following:



a. The person’s employer.
b. The employer of the perSon's spouse when the spouse is residing with the person.

c. The employer of the person’s parent, ;‘__,t{ep-parf;ﬁt or other caretaker relative residing
with the person, when the person is under 19 years of age.

4. Except as provided in subd. 5., the applicant for BadgerCare did not at any time in
the 18 months immediately preceding application for BadgerCare have access to family
coverage under a group health insurance plan offered by an employer for which the employer
pays'80% of the cost, excluding any deductibles or co-payments that may be required under
the plan, or a state employe’s health plan. The applicant is ineligible for BadgerCare the first
day of the month that the employer's plan would have provided coverage for the recipient if
the family had been enrolled in the plan. The applicant remains ineligible for each month that
coverage would have been available up to 18 months from the month the failure to enroll in the
plan occurred. The insurance the applicant had access to shall have been available only
through one of the following:

a. The person’s employer.
b. The employer of the person's spouse when the spouse is residing with the person.

c. The employer of the person’s parent, step-parent or other caretaker relative residing

- with the person, when the person is under 19 years of age.

5. The 18 monthperiod'in subd. 4. does not apply if one of the following statements is
true about access to coverage under an employer-subsidized plan:

a. The employment ended.
b. The person's employer discontinued health plan coverage for all employes.

c. A member or members of the family were eligible for other private health insurance
or MA at the time the employe failed to enroll in the employer-subsidized plan and no member
of the group was eligible for BadgerCare at that time.

a
d. Any other reason determined by the department to be good cause reason

A :
6. The person is not eligible for MA under AFDC-related or SSI-related criteria in ch.

HFS 103. "R Lk,

7. A person required to pay a premium under s. HFS 103.085(1) has made the first
payment.



8. A person has not chosen to receive AFDC-related or SSI-related MA through a spend-
down, as described in s. HFS 103.08(2)(a), or has chosen to end a spend-down period at any time
prior to the date at which the expenditure or obligation of excess income has been achieved.

SECTION 15. HFS 103.04(3)(a) is amended to rggd:

HFS 103.04(3) EXCESS INCOME CASES. (a) In this subsection, “spend-down
period” means the period during which excess income may be expended or obligations to
expend excess income may be incurred “for the’ purpose of obtaining AFDC-related or SSI-
related MA eligibility, as described under s. HFS 103.08 (2) (a).

SECTION 16. HFS 103.04(6) and (7) are created to read:

HFS 103.04(6) BADGERCARE. (a) A group that meets the requirements of s. HFS
103.03(1)(f) and (2) to (9) and the income limits in this subsection or in s. HFS 103.085(6) is
eligible for BadgerCare. - e

(b) For all applicant BadgerCaré fiscal test groups, the income limit is 185% of the
poverty line, or a lower percentage of the poverty line established by the department in
accordance with apphcable law.

(7) SPECIAL BADGERCARE BUDGETING PROCEDURES. (a) BadgerCare group.
The following persons who reside in the home with the primary person shall be included in the
BadgerCare group if otherwise non-financially eligible and applying for BadgerCare:

1. The primary person.

~

2. The primary person's spouse. / © .

3. A natural or adoptive child under age 19 of the primary person.
P A
4. A parent of a child under subd. 3.
5. The spouse of a parent under subd. 4.
6. The natural or adoptive child of the primary person's child under subd. 3.

7. The spouse of the child in subd. 3., if that child is a parent.

(b) BadgerCare fiscal test group. 1. The income of the following persons shall be
included when determining the eligibility of the BadgerCare group:

a. Any person listed in par. (a).



b. Except for SSI recipients, any person residing with members of the BadgerCare
group who is legally responsible for any member. e

2. Except for SSI recipients, the needs of the following persons shall be used to
determine the eligibility of the BadgerCare group: ]

a. Any person listed in par. (a).

b. Children under age 19 of the'in‘*i'fnafy person who are eligible for AFDC-related or
SSI-related MA.

¢. Any person residing with members of the BadgerCare group, and who is legally
responsible for any member. e

(c) Non-legally responsible relative (NLRR) case. The income of a minork child residing
with an NLRR caretaker shall be measured against the BadgerCare limitsa for one person.

(d) 18 year old case. An 18 year old who resides with his or her parent or parents may
have his or her BadgerCare eligibility determined either with the parent or parents or
separately.

SECTION 17. HFS 103.08(1) and (2)(a)2., (b) and (c) are amended to read:

HFS 103.08 (1) DATE. Except as provided in subs. (2) to 4) (5), eligibility shall begin
on the date on which all eligibility requirements were met, but no earlier than the first day of
the month 3 months prior to the month of application. Retroactive eligibility of up to 3 months
may occur even though the applicant is found ineligible in the month of application.

(2)(@)2. The AFDC-related or SSI-related MA group shall be eligible as of the date
within the spend-down period on which the expenditure of excess income or the obligation to
expend excess income is achieved.

(b) If the amount of the monthly excess income changes before the expenditure or
obligation of excess income is achieved, the expenditure or obligation of excess income for the
remainder of the 6-month period shall be recalculated. When the size of the AFDC-related or
SSI-related MA group changes, the monthly income limit shall be adjusted appropriately to the
size of the new group, and the amount of excess income to be expended or obligated shall be
adjusted accordingly. If any change is reported that may affect eligibility, the eligibility of the
entire AFDC-related or SSI-related MA group may be redetermined and, if there is determined
to be excess income, a new spend-down period shall be established.

(c) 1. Once the expenditure or obligation of excess income has been achieved, the
AFDC-related or SSI-related MA group shall be eligible for the balance of the 6-month spend-
down period, unless it is determined that assets have increased enough to make the MA group




ineligible, or that a change in circumstances has caused someone in the MA group to become
ineligible for non-financial reasons. .~ :

2. If the entire group is determined ineligible, the MA benefits shall be discontinued
with proper notice. If only one person in the MA group. is determined ineligible for non-
financial reasons, only that person’s AFDC- related or SSJ-related MA benefits shall, with
proper notice, be discontinued. The other person or persons in the MA group continue their
eligibility until the end of the 6-month period.

3. If the size of the MA group increases due to the addition of a child, that child is
eligible for benefits during the rest of the spend-down period. An adult caretaker who enters
the AFDC-related or SSI-related MA group, except a woman who is medically verified as
pregnant or a person who is SSI-related, is not eligible for beneﬁts during the remainder of the
spend-down period.

SECTION 18. HFS 103.08(5) is created to read:

HFS 103.08(5) BADGERCARE CASES. Eligibility for BadgerCare shall begin on the
first day of the month in which all eligibility requirements are met, but no earlier than the first
day of the month of application.

SECTION 19. HFS 103.085 is created to read:

HFS 103.085 Conditions for continuation of eligibility for BadgerCare. (1)
PREMIUMS. (a) Authority. Subject to s. 49.665(5), Stats., and this section, a group eligible
for BadgerCare may be required to pay a premium.

(b) Applicability. 1. A group eligible for BadgerCare with budgetable income at or
below 150% of the poverty line is not required to pay a premium toward the cost of the health
care coverage.

2. Except as provided in subd. 3. or 4., a group eligible for BadgerCare with
budgetable income above 150% of the poverty line shall pay a premium toward the cost of the
health care coverage.

3. A BadgerCare applicant group does not owe a premium for the first month of
BadgerCare unless a member of the BadgerCare fiscal test group was an MA recipient in the
previous month.

4. A BadgerCare applicant group does not owe a premium for the first month of
BadgerCare unless a member of the BadgerCare fiscal test group was a BadgerCare recipient
in the previous 12 months.



(c) Amounts. A group eligible for BadgerCare required under this subsection to pay a
premium shall pay the amount indicated in the schedule provided-i in Table 103. 085. Income
shall be determined according to s. HFS 103.07.

Table 103.085 L
BadgerCare Premium Schedule ‘
Monthly Income Monthly

From To Premium | .. . -
$1,000 $1,499.99 $30]
$1,500] $1,999.99 $45
$2,000, $2,499.99 $60]
$2,500, $2,999.99 $75
$3,000 $3,499.99 $90}

$3,500]  $3,999.99 $105
$4,000]  $4,499.99 $120]
$4,500]  $4,999.99 $135
$5,000]  $5,499.99 $150]
$5,500]  $5,999.99 $165
$6,000]  $6,499.99 $180]
$6,500  $6,999.99 $195
$7,000,  $7,499.99 $210
$7,500]  $7,999.99 $225
$8,000]  $8,499.99 $240]
$8,500]  $8,999.99 $255

$9,000|  $9,499.99 $270
$9,500]  $9,999.99 $285
$10,000, $10,499.99 $300|
$10,500] $10,999.99 $315

(d) Payment. 1. A group otherwise eligible for BadgerCare that owes a premium under
this section shall pay the premium amount in full to the agency before the agency may certify
the group's initial eligibility for BadgerCare.

2. Premiums are due by the 10th of the month prior to the month for which the
premium is owed.

3.Ifno payment is received by the end of the month for which the premium is owed,
the department shall terminate the group's eligibility for BadgerCare, effective at the end of the
month.

4. The department shall allow a variety of premium payment methods. A group may
choose one of the following methods for premium payment:

a. Wage withholding.

10



b. Electronic funds transfer (EFT). W

c. Direct payment by check or money order.

5. A group may pay premiums in advance for more than one month, but only for
months in the group’s BadgerCare eligibility period.

(e) Refunds. The department sf;al‘l"'is'sﬁe a refund for a premium which has been paid in
advance when the premium is for one of the following:

1. A month that the group is ineligible for BadgerCare.

2. A month that the group's budgetable income drops to or below 150% of the poverty
line and the change in income that brought the group’s budgetable income to or below 150% of
the poverty line was reported within 10 days of the date the change occurred.

3. A month which requires a lower premium amount due to a change in circumstances
which was in effect for the entire month so long as the change was reported within 10 days of
the date it occurred. In a case where the change was not reported within 10 days of the date it
occurred, the effective date of the lower premium amount due is the first day of the month in
which the change was reported.

(f) Consequence of failure to pay BadgerCare premiums. A group required to pay a
premium shall be ineligible for re-enrollment for the period specified in sub. (3) when the
group fails to pay its premium within the time specified in par. (d).

(2) QUITTING BADGERCARE. (a) Termination of benefits. Except as provided in
par. (b), a group eligible for BadgerCare and required under sub. (1) to pay a premium shall

be subject to re-enrollment restrictions under sub. (3) when that group voluntarily terminates
BadgerCare eligibility.

(b) Reasons for quitting BadgerCare. A group that quits BadgerCare shall not be
subject to a restrictive re-enrollment period if the group requests termination of BadgerCare for
one of the following reasons:

1. The BadgerCare group is moving out of Wisconsin.

2. No one in the BadgerCare group remains non-financially eligible for BadgerCare.

3. A member of the BadgerCare group is starting employment that provides health care
benefits. :

4. Other health insurance coverage is now available to the BadgerCare group.

11



5. Any other reason, as determined by the department, not related to payment of the
premium. SR

(3) RE-ENROLLMENT RESTRICTION. (a) Period of ineligibility. A BadgerCare
group that fails to make a premium payment under sub. (1) or quits BadgerCare under sub. (2)
is not eligible for BadgerCare for a period of at least 6 cansecutive calendar months following
the date that BadgerCare eligibility ends, unless one of the circumstances in par. (b) applies. -
Eligibility is restored as described in-par..(¢). After 6 calendar months, the group shall be
eligible for BadgerCare only if all past premiums due are paid in full or 12 calendar months
have passed after the expiration of BadgerCare eligibility, whichever is sooner.

(b) Reasons restriction on re-enrollment may not apply. The restriction on re-
enrollment under this section does not apply for either of the following reasons:

1. The failure to pay premiums was due to a circumstance beyond the group's control,
provided that all past due premiums have been paid in full. A circumstance beyond the
group's control includes any of the following:

a. A problem with an electronic funds transfer from a bank account to the BadgerCare
program.

b. A problem with an employer's wage withholding.
. An administrative error in processing the premium.

d. Any other circumstance affecting payment of the premium which the department
determines is beyond the group's control, but not including insufficient funds.

2. A significant change in household composition occurred. A significant change
occurs when one of the following events occurs:

a. A parent or a parent's spouse in the group eligible for BadgerCare no longer resides
in the home and has not resided in the home for at least 30 consecutive days.

b. A person not in the group eligible for BadgerCare, but who is legally responsible for
a group member, no longer resides in the home and has not resided in the home for at least 30
consecutive days.

C. A caretaker relative of a minor in a group eligible for BadgerCare, or the caretaker
relative's spouse, no longer resides in the home and has not resided in the home for at least 30
consecutive days.

(¢) Resuming BadgerCare eligibility. Eligibility for BadgerCare shall resume in the

following manner for persons with a re-enrollment restriction that ended due to a reason
described in par. (b):

12



1. For a BadgerCare group with a reason under par. (b)}: for the re-enrollment
restriction not to apply, BadgerCare eligibility shall be restored for any months that the group
had been closed during the restriction period, provided that payment of any outstanding
premiums owed is made and the group was otherwise ¢ligible for BadgerCare in those months.

2. For a BadgerCare group with a reason under par. (b)2 for the re-enrollment
restriction not to apply, the restriction on_re-enroliment shall not apply to the remainder of the
6-month period. Beginning the first of the month after the adult has been out of the home for
30 days, the group may again be eligible for BadgerCare, provided that payment of any
outstanding premiums owed is made and the group is otherwise eligible. The BadgerCare
group remains ineligible for any prior months when the restriction on re-enrollment was in
effect.

(4) ENROLL IN AVAILABLE EMPLOYER-SUBSIDIZED HEALTH PLAN. (a) A
BadgerCare recipient is ineligible for BadgerCare when one of the following fail to enroll in an
available employer-subsidized health care plan:

1. The recipient.
2. The recipient's spouse when the spouse is residing with the recipient.

3. The recipient's parent, step-parent or other caretaker relative residing with the
recipient, when the recipient is under 19 years of age.

(b) 'Except as provided in par. (c), the recipient is ineligible for BadgerCare effective on
the first day of the month that the employer's plan would have provided coverage for the
recipient if the family had been enrolled in the plan. The individual remains ineligible for each

month that coverage would have been available up to 19 months from the month the failure to
enroll in the plan occurred.

(c) Paragraph (b) does not apply if there was coverage and it ended for a good cause
reason. A good cause reason is any of the following:

1. The employment ended for a reason other than voluntary termination.

2. The person changed to a new employer that does not offer family coverage.

3. The person's employer discontinued health plan coverage for all employes.

4. Any other reason determined by the department to be a good cause reason.

(5) COOPERATION WITH BUY-IN TO EMPLOYER-PROVIDED HEALTH CARE

COVERAGE. An adult in a group eligible for BadgerCare shall cooperate when the
department determines whether it is cost-effective to purchase coverage under the employer-

13



«J

provided health care plan for the group under s. HFS 108.02(13). In this subsection,
"cooperation” means providing necessary information in order to-determine cost-effectiveness,
signing up with the plan when requested by the department and cooperating with any other
requirements of the health care plan. A person who fails or refuses to cooperate with buy-in is
not eligible for BadgerCare. L

(6) MAXIMUM INCOME. A BadgerCare group remains eligible for BadgerCare while
the fiscal test group's income is at or below 200% of the poverty line and the group is
otherwise eligible for BadgerCare. .

SECTION 20. HFS 108.02(13) is created to read:

HFS 108.02(13) BADGERCARE BUY-IN TO EMPLOYER-PROVIDED HEALTH
CARE COVERAGE. (a) Authority. The department may purchase family coverage offered by
the employer of a member of an eligible family if the department determines that purchasing
that coverage would not be more costly than providing coverage under BadgerCare.

(b) General. 1. The department shall not buy in to employer insurance when any
member of a family has been covered by health care coverage offered by the employer of a
member of an eligible family in the 6 months prior to the buy-in decision.

2. Children in a family are not eligible for buy-in to health care coverage offered by the
employer of an eligible family if the family had health care coverage through the employer of a
member of the family forthese children within the previous 6 months.

3. The employer shall pay at least 60% of the cost of the coverage, but not more than
80% of the cost of the coverage, for the department to purchase the coverage.

cos———

(c) Buy-in method. The department shall purchase coverage by making payment to one
of the following:

1. The employer of the recipient.

2. The insurance company that provides the health care coverage offered by the
employer.

3. If it is not practical or feasible to do otherwise, and if requested by the employer or
the insurance company offering the employer-subsidized coverage, directly to the employe as
reimbursement for premiums paid by the employe.

SECTION 21. HFS 108.03(1) is amended to read:
HFS 108.03(1) DETERMINATION OF ELIGIBILITY. Agencies shall be responsible

for determination of eligibility for MA. These determinations shall comply with standards for
eligibility found in ss. 49.46(1) and, 49.47(4) and 49.665(4) Stats., and ch. HFS 103.

14



The rules contained in this order shall take effect on the first day of the month
following publication in the Wisconsin Administrative Register, -as provided in s'-227.22(2),
Stats. .

. Wisconsin Déﬁartment of Health and
Family Services

Dated: By:

Joseph Leean
Secretary

SEAL.:
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Tommy G. Thompson

Governor

L State of Wisconsin

Joe Leean

Secretary Department of Heaith and Family Services

December 2, 1999

The Honorable Fred Risser, President
Wisconsin State Senate

1 East Main, Suite 402

Madison, WI 53702

The Honorable Scott Jensen, Speaker
Wisconsin State Assembly

1 East Main, Suite 402

Madison, WI 53702

Re:k Clearinghouse Rule 99-106

DEC 02 1809
OFFICE OF LEGAL COUNSEL
1 WEST WILSON STREET

P.O BOX 7850
MADISON Wi 53707-7850

TELEPHONE: (608) 266-8428
FAX: (608) 267-1434
www.dhfs.state. wi.us

HFS 101 to 103 and 108, relating to the BadgerCare health insurance program.

Gentlemen:

© Stats., are submitted herewith in triplicate.

~ Inaccordance with the provisions of s. 227.19(2), Stats., you are hereby notified that the above— o
~ mentioned rules are in final draft form. This notice and the report requxred by s. 227 19(3), .

The rules were submitted to the Legislative Council for review under s. 227.15, Stats. A copy of P

the Council's report is also enclosed

If you have any ,questions about these rules, please contact Alfred Matano at 267-6848.

cc Gary Poulson, Deputy Revisor of Statutes
' _Senator Judy Robson, JCRAR
Representative Glenn Grothman, JCRAR
Mary Laughlin, Division of Health Care Financing
Alfred Matano, Division of Health Care Financing
Kevin Lewis, Secretary’s Office



PROPOSED ADMINISTRATIVE RULES - HFS 101-103 & 108
ANALYSIS FOR LEGISLATIVE STANDING COMMITTEES
PURSUANT TO S. 227.19 (3), STATS.

Need for Rules

This order creates permanent rules relating to how a new program called
BadgerCare, established under s. 49.665, Stats., will work. Under BadgerCare,
families with incomes up to 185% of the federal poverty level, but not low enough to
be eligible for regular Medical Assistance (MA) coverage of their health care costs, and
that lack access to group health insurance, are eligible to have BadgerCare pay for their
health care costs. This order incorporates the rules for operation of BadgerCare into
chs HEFS 101 to 108 the Department s rules for operation of the MA Program.

Benefits under BadgerCare will be identical to the comprehensive package of
benefits provided by MA. The existing Wisconsin MA HMO managed care system,
including mechanisms for assuring the quality of services, improving health outcomes
and settling grievances, will be used also for BadgerCare.

The rules included in this order modify the current Medical Assistance rules to
accommodate BadgerCare and in the process provide more specificity than s. 49.665,
Stats., about the nonfinancial and financial conditions of eligibility for BadgerCare;
state who is included in a BadgerCare group and whose income is taken into
consideration when determining the eligibility of a BadgerCare group; expand on

. ”stamtory conditions for contmumg to be eligible for BadgerCare; exempt a BadgerCare
~ group with monthly income at or below 150% of the federal poverty level from being

obliged to contribute toward the cost of the health care coverage; and set forth how the
Department, as an alternative to providing MA coverage, will go about purchasing
family coverage offered by the employer of a member of a family eligible for
BadgerCare if the Department determines that purchasing that coverage would not cost
- more than providing MA coverage.

The Department obtained approval for BadgerCare from the federal Health Care
Financing Administration (HCFA) on January 22, 1999, effective July 1, 1999, and
published emergency rules on July 1, 1999, so that the program could begin on that
date. These are the permanent rules to replace the emergency rules.

Responses to Clearinghouse Recommendations

All comments of the Legislative Council’s Rules Clearinghouse were accepted,
except the following:



2.a. Comment: In HFS 101.01 and 102.01 (intro.), the parentheses should be
deleted and either "medical assistance" or "MA" should be used. Both are defined in
HFS 101.03 (95).

Response: No change. At the beginning of each chapter in the Medical
Assistance series of the Wisconsin Administrative Code, the term "medical
assistance" is used with "MA" in parentheses, and then "MA" is used throughout
the chapter. This serves as a reader's aid.

2.c. Comment: In HFS 103.085 (5), the second sentence should define
"cooperate" since that is the term used in the other sentences.

Response: No change. "Cooperate" is the verb form of "cooperation”
(noun). They are essentailly the same word. '

, 4.c. Comment: Ins. HES 103.04 (6) (b) the "applicable law" should be
specifically cited. ;

Response: A reference has been added to s. 49.665(4)(at), Stats. This
language was created by 1999 Wisconsin Act 9. It authorizes the Department to
establish a lower maximum income level for the initial eligibility determination if
funding is insufficient to accommodate projected enrollment levels for BadgerCare.

5.a. Comment: Ins. HFS 101.03 (170m) "employes”' should replace the first
employes

Response* The comment suggests that the word "employes" in the phrase
"state employes health plan" should be followed by an apostrophe. This is not the
correct drafting standard. The LRB Bill Drafting Manual shows the same word
used in the same way in a phrase without the apostrophe. The deputy director of
‘the Clearinghouse agrees that no change is required.

5.d. Comment: The following sections of the rule should be reviewed and
consistent terms selected to refer to the health insurance coverage being referred to:
HFS 103.03 (1) (f) 2. c. ("health plan coverage"); 103.03 (1) (f) 5. (intro.) ("employer-
subsidized plan"); 103.03 (1) (f) 5. c. ("private health insurance"); 108.02 (13) (2)
("family coverage"); 108.02 (13) (b) 1. (""employer insurance"); 2. ("health care
coverage") and 3. ("coverage").

Response: Changes have been made to use terms more consistently.
"Group health insurance plan" is now used throughout HFS 103.03 (1) (f) 2. and
108.02 (13). This term is defined in HFS 101.03 (67m). In HFS 103.03 (1) () 4.
and 5. and 103.085 (4), the term "employer-subsidized health care coverage" is
employed. This term is defined in HFS 101.03 (52m).



5.h. Comment: In HFS 103.085 (table), should the monthly premium amount
that must be linked to the family income's percentage of the poverty level also be linked
to the family's size? For example, a family with a monthly income of $1,000 to
$1,499.99 with a family size of two will be at a different percentage of the poverty
level than a family with the same income with a family size of four.

Response: The premium will be 3% of family income, regardless of family
size. Family size will determine whether or not the family is required to pay a
premium at all. If the family has an income which is at or below 150% of the
federal poverty level, the family is not required to pay a premium. As the
comment notes, how the family's income compares to the federal poverty level will
depend upon the number of members of the family.

5.i. Ins. HFS 103.085 (1) (d) 1., is the group otherwise eligible for BadgerCare
‘required to pay a monthly premium amount in full to the agency prlor to being certified
for ehglblhty‘? If so, the Word "mcnthly " should be inserted prior to "premium
amount. " , ; ~

Response: No change as suggested. The apphcablhty of the premium
requirement is explained in par. (b). By inserting the word "monthly" as
suggested, the language might be interpreted to restrict the Department to collect a
single month's premium from an applicant. See also HFS 103.03(1)(f), which lists
among non-financial eligibility criteria that "a person required to pay a premium
under s. HFS 103.085(1) has made the first payment." For clarification and
, cons:stency, “a group that is required to pay a premium” has been substituted
' ‘ ‘ ” in subd. 1., and “is required” has been
.2.and 3.

su S tuted for “is owed” in su

5k Comment 1In HFS 108.02 (13) (b) 3., will the Department pick up the
remaining 20% of the coverage not paid by the employer if the employer pays 60%? If
so, this should be clarified.

Also, in this subdivision and elsewhere in sub. (13), reference is made to "cost :
of the coverage" or a similar term. Is this referring only to the premium or does it also
include deductibles and copayments? See s. 49.665 (1) (c), Stats., which excludes
deductibles and copayments from the cost portion of the definition of "employer-
subsidized health care coverage."

Finally, subd. 3. seems to say that the Department will not buy employer
insurance if the employer pays, for instance, 90% of the cost. Is this intended?

Response: HFS 108.02(13) puts the department in the shoes of an employe
whose employer offers coverage which falls short of "employer-subsidized health
care coverage," as that term is defined in HFS 101.03(52m). Therefore, the
Department will pay the employe share of the insurance ("buy in" to the coverage)



if the insurance meets the conditions specified in HFS 108.02(13). If the employer
pays at least 60% of the cost of the coverage, the Department will pay the
remainder, up to 40% of the cost of the coverage. However, if the employer pays
80% or more of the coverage, the employe is not eligible for BadgerCare. See HFS
103.03(1)(H)3. "Cost of coverage" as used in the rules has the same meaning as in
the statute.

- Public Hearings

The Department held 4 public hearings on the proposed rules. The hearings
were in Milwaukee on August 26, 1999; in Green Bay on August 27, 1999; in Eau
Claire on August 30, 1999; and in Madison on August 31, 1999. No one attended the
hearings in Milwaukee and Eau Claire; one person testified at the hearing in Green
Bay; 2 persons attended the hearmg in Madison but neither one testified. Written
comments were received during the public review period ending September 3, 1999,
from 4 persons. A list of the public review participants and a summary of their
comments, with the Department’s responses, are included in an attachment to this-
document.

In response to comments from the public, the Department made one change in
the proposed rules. That change was to specify, under eligibility for BadgerCare, two
other “good cause” reasons for having health care coverage in the 3 months preceding
determination of eligibility for BadgerCare.

B 1 Regulatory Flexﬂ}lhty Ana1y51s

The rules for the BadgerCare program apply to the Department to famlhes thats

are apphcants or recipients of the health care coverage provided by BadgerCare and to
‘county social service or human service departments that take applications and determine
eligibility for BadgerCare. The rules will not directly affect small businesses as “small
business” is defined in s. 227.114 (1) (a), Stats.



PUBLIC HEARING COMMENTS & DHFS RESPONSES

Existing Emergency Rules and Proposed Permanent Rules for the BadgerCare Program,

Amendments to Chs. HFS 101-103 & 108

Public hearings were held in Milwaukee on August 26, 1999, Green Bay on
August 27, 1999, Eau Claire on August 30, 1999, and Madison on August 31, 1999.

Three persons attended the hearings, one of whom presented testimony on the
rules. Four other persons submitted comments in writing during the public review period
that ended on September 3, 1999.

The following Department staff conducted the hearings:

-In Milwaukee, Kevin Lewis, the DHFS Legislative Liaison, and John LaPhilliph

from the Division of Health Care Financing;

-In Green Bay, Kevin Lewis;
-In Eau Claire, Kevin Lewis, and Fred Heffling from the Division of Supportive
Living; and
-In Madison, Mary Laughlin, John LaPhllhph and Randy McElhose, all from the
Division of Health Care Financing.

Public review participants and observers were the following:

1.
- Legal Aid of Wlsconsm (LAW)
‘ Mﬂwaukee, WI

Shirin Cabral

Carroll Carison
Association of Wisconsin HMOs
Eau Claire, WI

. Julie Daggett

Association of Wisconsin HMOs
Madison, WI

Jennifer Grondin

American Federation of State,
County and Municipal Employees
(AFSCME)

Madison, WI

. Karen Kohlbeck

Green Bay, W1

Written comments

Written comments

Observation at a hearing

Written comments

Oral comments at a hearing



6. Carol Medaris Written comments
Wisconsin Council on Children &
Families (WCCF)
Madison, WI

7. John Peacock Observation at a hearing
Wisconsin Council on Children &
Families (WCCF)
Madison, WI

Suggestions of public hearing participants for changes in the proposed permanent
rules for operation of BadgerCare are shown in the following pages along with the
Department’s responses to those comments.
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12-1-99

PROPOSED ORDER OF THE
DEPARTMENT OF HEALTH AND FAMILY SERVICES
RENUMBERING, AMENDING AND CREATING RULES

To renumber HFS 101.03(1); to amend HFS 101.01, 101.03 (95), 102.01 (intro.),
102.02, 102.03 (1) and 102.04 (2) and (3) (c), 103.01 (1) (a), 103.03 (1) (intro.), (a) and (b)
3., 103.04 (3) (a), 103.08 (1), (2) (a) 2., (b) and (c) and 108.03 (1); and to create HFS 101.03
(17r), (22g), 27g), (52m), (67m), (69m), (78s), (114p), (125m), (170m) and (172m), 102.01
(5) (h), 103.03 (1) (f), 103.04 (6) and (7), 103.08 (5) and 103.085 and 108.02 (13), relating to
providing eligibility under the BadgerCare program to families with incomes up to 185% of the
federal poverty level that are not covered by health insurance, do not have access to an
employer-subsidized family health care plan which is 80% or more subsidized and are not
otherwise eligible for the medical assistance program under AFDC-related or SSI-related
criteria.

Analysis Prepared by the Department of Health and Family Services

This order creates rules relating to how a new program called BadgerCare, established
under s. 49.665, Stats., will work. Under BadgerCare, families with incomes up to 185% of
the federal poverty level, but not low enough to be eligible for regular Medical Assistance
(MA) coverage of their health care costs, and that lack access to group health insurance, are
eligible to have BadgerCare pay for their health care costs. This order incorporates the rules
for operation of BadgerCare into chs. HFS 101 to 108, the Department’s rules for operation of
the MA Program.

~ Benefits under BadgerCare will be identical to the comprehensive package of benefits
provided by MA. The existing Wisconsin MA HMO managed care system, including
mechanisms for assuring the quality of services, improving health outcomes and settling
grievances, will be used also for BadgerCare.

The rules included in this order modify chs. HFS 101 to 108 to accommodate
BadgerCare and in the process provide more specificity than s. 49.665, Stats., about the
nonfinancial and financial conditions of eligibility for BadgerCare; state who is included in a
BadgerCare group and whose income is taken into consideration when determining the
eligibility of a BadgerCare group; expand on statutory conditions for continuing to be eligible
for BadgerCare; require a BadgerCare group with monthly income above 150% of the federal
poverty level to contribute toward the cost of the health care coverage; and set forth how the
Department, as an alternative to providing MA coverage, will go about purchasing family
coverage offered by the employer of a member of a family eligible for BadgerCare if the
Department determines that purchasing that coverage would not cost more than providing MA
coverage.

The Department obtained approval for BadgerCare from the federal Health Care
Financing Administration (HCFA) on January 22, 1999, effective July 1, 1999.



The Department’s authority to renumber, amend and create these rules is found in ss.
49.45 (10) and 49.665 (3), (4) and (5), Stats. The rules interpret ss. 49.43 to 49.497 and
49.665, Stats., as amended by 1999 Wisconsin Act 9.

SECTION 1. HFS 101.01 is amended to read:

HFS 101.01 Authority and purpose. This chapter and chs. HFS 102 to 108 are
promulgated pursuant to s- ss. 49.45 (10) and 49.665 (3), (4) and (5), Stats., for the purpose
of administering the medical assistance (MA) program €M-A) in Wisconsin which finances
necessary health care services for qualified persons whose financial resources are inadequate to
provide for their health care needs.

SECTION 2. HFS 101.03(1) is renumbered HFS 101.03(1m).

SECTION 3. HFS 101.03 (1), (17r), (17v), (17w), (22g), (27g), (52m), (67m), (69m) and
(78s) are created to read:

HFS 101.03 (1) “Access,” for purposes of BadgerCare, means a family member living
in the household has the ability to sign up and be covered by an employer’s group health plan
in the current month, or had the ability to sign up and be covered in any or all of the 18
months prior to the application or redetermination of BadgerCare eligibility.

(17r) “BadgerCare” means the MA-related program established under s. 49.665, Stats.

- (17t) “BadgerCare fiscal test group" means all members of the BadgerCare group and
all persons who are financially responsible for all members of the BadgerCare group who live -

in the same household as the person for whom they are legally responsible and who are not SSI
recipients. ‘

(17w) “BadgerCare group" means all persons listed on an application for BadgerCare
who meet nonfinancial eligibility requirements.

(22g) “Caretaker relative” means a person listed in s. 49.A19 (1) (a) 2.a., Stats.

(27g) “COBRA continuation coverage” has the meaning under 29 CFR 2590.701-2(2).

(52m) “Employer-subsidized health care coverage” means family coverage under a
group health insurance plan offered by an employer for which the employer pays at least 80%
of the cost, excluding any deductibles or copayments that may be required under the plan.

(67m) “Group health insurance plan” means a plan that meets the definition of a group
health plan in 42 USC 300gg-91(a)(1).



(69m) “Health insurance coverage” has the meaning provided in 42 USC 300gg-91(b)(1)

and also includes any arrangement in which a third party agrees to pay for the health care costs
of the individual.

(78s) “Incapacitation”. For purposes of BadgerCare, means that there has been a
finding that the individual’s physical or mental incapacity to provide proper parental care. The
incapacitation shall be expected to last for a period of at least 30 days. The agency director
shall make the incapacitation decision or a designee based on competent medical testimony.
The incapacitation shall be of such a debilitating nature as to reduce substantially or eliminate
the parent’s ability to support care for the child.

SECTION 4. HFS 101.03 (95) is amended to read:

HFS 101.03 (95) “Medical assistance” or “MA” means the assistance program
operated by the department under ss. 49.43 to 49.497 and 49.665, Stats., any services or items
under ss. 49.45 to 49-47-and-49-49-t0 49.497, Stats., and this chapter and chs. HFS 102 to
108, or any payment or reimbursement made for these services or items.

SECTION 5. HFS 101.03 (114p) and (125m) are created to read:

HFS 101.03 (114p) “Parent” means any of the following:

(a) A biological parent.

~ (b) A person who has consented to the artificial insemination of his wife under s.
891.40, Stats. o7 ' ‘

(c) A parent by adoption.
- (d) A man adjudged in a judicial proceeding to be the biological father of a child if the
child is a nonmarital child who is not adopted or whose parents do not subsequently marry

each other under s. 767.60, Stats.

(e) A man who has signed and filed with the state registrar under s. 69.15 (3) (b) 3.,
Stats., a statement acknowledging paternity.

(125m) “Poverty line” means the federal poverty guidelines by family size updated
annually under 42 USC 9902 (2).

Note: The federal poverty guidelines for 1999 were published in the Federal Register,
March 18, 1999, pp. 13428-13430.

SECTION 6. HFS 101.03(132) is amended to read:



HFS 101.03(132) "Primary person" means the person whese-name-is-listed-first-on-the
application-form-as-the-persoa applying for MA.

SECTION 7. HFS 101.03(170m) and (172m) are created to read:

HFS 101.03(170m) “State employes health plan” means family or individual coverage
under a group health insurance plan offered by a unit of state government to its employes.

(172m) “Subscriber” means,thé person through whom health insurance benefits are
made available, who either owns a health insurance policy or is the policyholder of a health
insurance policy provided by his or her employer.

SECTION 8. HFS 102.01 (intro.) is amended to read:

HFS 102.01 Application. (intro.) Application for medical assistance (MA) shall be
made pursuant to s. 49.47 (3), Stats., for medically indigent persons, and s. 49.46, Stats., for
categorically needy persons and s. 49.665, Stats., for persons under BadgerCare, and this
chapter. Applications shall be made and reviewed in accordance with the following provisions:

SECTION 9. HFS 102.’01 (5) (h) is created to read:

HFS 102.01 (5) (h) In cases where a minor child is residing with a non-legally
responsible relative and no eligibility exists for the child under s. 49.46 or 49.47, Stats., the
agency shall determine the eligibility of that child for BadgerCare under s. 49.665, Stats., on a
separate apphcanon

SECTION 10. HFS 102 03 (1) is amended to read

HFS 102.03 (1) An application for MA shall be denied when the applicant or recipient
is able to produce required verifications but refuses or fails to do so, except that a refusal or
failure by an applicant for MA to verify assets does not affect eligibility for BadgerCare under
s. 49.665, Stats. If the apphcant or recipient is not able to produce verifications, or requires
assistance to do so, the agency may not deny assistance but shall proceed immediately to verify
the data elements.

SECTION 11. HFS 102.04 (2) and (3) (c) are amended to read:

HFS 102.04 (2) NOTICE OF DECISION. The agency shall send timely and adequate
notice to applicants and recipients to indicate that MA has been authorized or that it has been
reduced, denied or terminated. In this subsection, “timely” means in accordance with s—49-19
€3)-Stats- 42 CFR 431.211, and “adequate notice” means a written notice that contains a
statement of the action taken, the reasons for and specific regulations supporting the action,
and an explanation of the individual’s right under ss- s. 49.45 (5) and-49-50-(8), Stats., to
request a hearing and the circumstances under which aid benefits will be continued if a hearing
is requested.




(3) REVIEW OF ELIGIBILITY. (c) Within 6 12 months after the date initial eligibility
is determined for AFDC-related persons and persons eligible for BadgerCare;

SECTION 12. HFS 103.01 (1) (a) is amended to read:

HFS 103.01 (1) PERSONS ELIGIBLE. (a) Eligibility for medical assistance (MA)
shall be determined pursuant to ss. 49.455, 49.46 (1) and , 49.47 (4) and 49.665, Stats., and
this chapter, except that MA shall be provided without eligibility determination to persons
receiving AEDC-ox SSI.

SECTION 13. HFS 103.03 (1) (title), (a) and (b) 3. are amended to read:

HFS 103.03(1) (title) AFDC-RELATEDNESS OR, SSI-RELATEDNESS OR
BADGERCARE ELIGIBILITY.

(a) Requirement. To be non-financially eligible for MA, applicants an applicant shall
be AFDC-related o , SSI-related or meet the non-financial requirements under par. (f) for

BadgerCare.

(b) 3. The person is a caretaker relative as-defined-in-s—49-19-()-(d)-and(day-(tro)s
Stats-; or

SECTION 14. HFS 103.03(1)(f) is created to read:

 HFS 103.03(1)(f) BadgerCare eligibility. To be non-financially ehglble for
BadgerCare, a person shall meet all of the following conditions:

1. The person is under age 19, a custodial parent living with his or her child who is
under age 19 or the spouse of a custodial parent if the spouse resides with the custodial
parent's child who is under the age of 19.

2. The person does not have health insurance coverage and has not been covered at any
time in the previous 3 calendar months. The 3 calendar month period does not apply if the
coverage ended for a good cause reason. A good cause reason is any of the following:

a. The person was covered by a group health insurance plan that was provided by a
subscriber through his or her employer, and the subscriber’s employment ended for a reason
other than voluntary termination, except for cases in which the voluntary termination was a
result of the incapacitation of the subscriber.

b. The person was covered by a group health insurance plan that was provided by a
subscriber through his or her employer, and the subscriber changed to a new employer who
does not offer family coverage.



c. The person was covered by a group health insurance plan that was provided by a
subscriber through his or her employer, and the subscriber’s employer discontinued health plan
coverage for all employes.

d. COBRA continuation coverage was exhausted in accordance with 29 CFR 2590.701-
2(4).

e. The person was covered by insurance that has ended due to the death or change in
marital status of the subscriber.

f. Any other reason determined by the department to be a good cause reason.

3. The person does not have access to family coverage under a group health insurance
plan offered by an employer for which the employer pays 80% of the cost, excluding any

deductibles or co-payments that may be required under the plan, or to a state employe health plan

through any of the following:
a. The person’s employer.
b. The employer of the person's spouse when the spouse is residing with the person.

c. The employer of the person’s parent, step-parent or other caretaker relative residing
with the person, when the person is under 19 years of age.

4. Except as provided in subd. 5., the applicant for BadgerCare did not at any time in

- the 18 months immediately precedmg apphcanon for BadgerCare have access to employer--

subsidized health care coverage, or a state employe’s health plan. The applicant is 1nehg1ble
for BadgerCare the first day of the month that the employer's plan would have provided
coverage for the recipient if the family had been enrolled in the plan. The applicant remains
ineligible for each month that coverage would have been available up to 18 months from the
month the failure to enroll in the plan occurred. The insurance the applicant had access to
shall have been available only through one of the following:

a. The person’s employer.
b. The employer of the person's spouse when the spouse is residing with the person.

c. The employer of the person’s parent, step-parent or other caretaker relative residing
with the person, when the person is under 19 years of age.

5. The 18 month period in subd. 4. does not apply if one of the following statements is
true about access to employer-subsidized health care coverage:

a. The employment ended.

b. The person's employer discontinued health care coverage for all employes.



¢. A member or members of the family were eligible for other health insurance
coverage or MA at the time the employe failed to enroll in the employer-subsidized health care
coverage and no member of the group was eligible for BadgerCare at that time.

d. The person was covered by insurance that has ended due to the death or change in
marital status of the subscriber.

e. Any other reason determined by the department to be a good cause reason.

6. The person is not eligible for MA under AFDC-related or SSI-related criteria in this
chapter.

7. A person requlred to pay a premium under s. HFS 103.085(1) has made the first
payment.

8. A person has not chosen to receive AFDC-related or SSI-related MA through a spend-
down, as described in s. HFS 103.08(2)(a), or has chosen to end a spend-down period at any time
prior to the date at which the expenditure or obligation of excess income has been achieved.

SECTION 15. HFS 103.04(3)(a) is amended to read:

HFS 103.04(3) EXCESS INCOME CASES. (a) In this subsection, “spend-down
period” means the period during which excess income may be expended or obligations to
expend excess income may be incurred for the purpose of obtaining AFDC-related or SSI-
o related MA ehgxblhty, as described under S. HFS 103 08 (2) (a)

SECTION 16 HFS 103. 04(6) and (7) are created to read

HFS 103.04(6) BADGERCARE. (a) A group that meets the requirements of s. HFS
103.03(1)(f) and (2) to (9) and the income limits in this subsection or in s. HFS 103.085(6) is
eligible for BadgerCare.

(b) For all applicant BadgerCare fiscal test groups, the income limit is 185% of the
poverty line, or a lower percentage of the poverty line established by the department in
accordance with s. 49.665 (4) (at), Stats.

(7) SPECIAL BADGERCARE BUDGETING PROCEDURES. (a) BadgerCare group.
The following persons who reside in the home with the primary person shall be included in the
BadgerCare group if otherwise non-financially eligible and applying for BadgerCare:

1. The primary person.

2. The primary person's spouse.

3. A natural or adoptive child under age 19 of the primary person.



4. A parent of a child under subd. 3.

5. The spouse of a parent under subd. 4.

6. The natural or adoptive child of the primary person's child under subd. 3.
7. The spouse of the child in subd. 3., if that child is a parent.

(b) BadgerCare fiscal test group. 1. The income of the following persons shall be
included when determining the eligibility of the BadgerCare group:

a. Any person listed in par. (a).

b. Except for SSI recipients, any person residing with members of the BadgerCare
group who is legally responsible for any member.

2. Except for SSI recipients, the needs of the following persons shall be used to
determine the eligibility of the BadgerCare group:

a. Any person listed in par. (a).

b. Children under age 19 of the primary person who are eligible for AFDC-related or
SSI-related MA.

. Any person residing w1th members of the BadgerCare group, and who is legally
responsxble for any member. ,

(c) Non-legally responsible relative (NLRR) case. The income of a minor child residing
with an NLRR caretaker shall be measured against the BadgerCare income limits for one
person.

(d) 18 year old case. An 18 year old who resides with his or her parent or parents may
have his or her BadgerCare eligibility determined either with the parent or parents or
separately.

SECTION 17. HFS 103.08(1) and (2)(a)2., (b) and (c) are amended to read:

HFS 103.08 (1) DATE. Except as provided in subs. (2) to &5 (5), eligibility shall begin
on the date on which all eligibility requirements were met, but no earlier than the first day of
the month 3 months prior to the month of application. Retroactive eligibility of up to 3 months
may occur even though the applicant is found ineligible in the month of application.

(2)(a)2. The AFDC-related or SSI-related MA group shall be eligible as of the date
within the spend-down period on which the expenditure of excess income or the obligation to
expend excess income is achieved.




(b) If the amount of the monthly excess income changes before the expenditure or
obligation of excess income is achieved, the expenditure or obligation of excess income for the
remainder of the 6-month period shall be recalculated. When the size of the AFDC-related or
SSI-related MA group changes, the monthly income limit shall be adjusted appropriately to the
size of the new group, and the amount of excess income to be expended or obligated shall be
adjusted accordingly. If any change is reported that may affect eligibility, the eligibility of the
entire AFDC-related or SSI-related MA group may be redetermined and, if there is determined
to be excess income, a new spend-down period shall be established.

(c) 1. Once the expenditure or obligation of excess income has been achieved, the
AFDC-related or SSI-related MA group shall be eligible for the balance of the 6-month spend-
down period, unless it is determined that assets have increased enough to make the MA group
ineligible, or that a change in circumstances has caused someone in the MA group to become
ineligible for non-financial reasons.

2. If the entire group is determined ineligible, the MA benefits shall be discontinued
with proper notice. If only one person in the MA group is determined ineligible for non-
financial reasons, only that person’s AFDC-related or SSI-related MA benefits shall, with
proper notice, be discontinued. The other person or persons in the MA group continue their
eligibility until the end of the 6-month period.

3. If the size of the MA group increases due to the addition of a child, that child is
eligible for benefits during the rest of the spend-down period. An adult caretaker who enters
the AFDC-related or SSI-related MA group, except a woman who is medically verified as
: ,pregnant Or a person who is SSI—related is not ehgxble for beneﬁts durmg the remamder of the
spend-down period. , :

SECTION 18. HFS 103.08(5) is created to read:

HFS 103.08(5) BADGERCARE CASES. Eligibility for BadgerCare shall begin on the
first day of the month in which all eligibility requirements are met, but no earlier than the first
day of the month of application.

SECTION 19. HFS 103.085 is created to read:

HFS 103.085 Conditions for continuation of eligibility for BadgerCare. (1)
PREMIUMS. (a) Authority. Subject to s. 49.665(5), Stats., and this section, a group eligible
for BadgerCare may be required to pay a premium.

(b) Applicability. 1. A group eligible for BadgerCare with budgetable income at or
below 150% of the poverty line is not required to pay a premium toward the cost of the health
care coverage.



2. Except as provided in subd. 3. or 4., a group eligible for BadgerCare with
budgetable income above 150% of the poverty line shall pay a premium toward the cost of the
health care coverage.

3. A BadgerCare applicant group does not owe a premium for the first month of
BadgerCare unless a member of the BadgerCare fiscal test group was an MA recipient in the
previous month.

4. A BadgerCare applicant group does not owe a premium for the first month of
BadgerCare unless a member of the BadgerCare fiscal test group was a BadgerCare recipient
in the previous 12 months.

(c) Amounts. A group eligible for BadgerCare required under this subsection to pay a
premium shall pay the amount indicated in the schedule provided in Table 103.085. Income
~ shall be determined according to s. HFS 103.07.

Table 103.085
BadgerCare Premium Schedule
Monthly Income Monthly

From To Premium
$1,000 $1,499.99 $30|
$1,500, $1,999.99 $45
$2,000, $2,499.99 $60|
$2,500]  $2,999.99 $75
$3,000,  $3,499.99 $90|

~ $3,500] $3,999.99 ;$‘1051},».f' '
$4,000]  $4.499.99]  $120|

$4,500,  $4,999.99 $135

$5,000]  $5,499.99 $150]

$5,500]  $5,999.99 $165|

$6,000,  $6,499.99 $180|

$6,500,  $6,999.99 $195

$7,000,  $7,499.99 $210]

$7,500/  $7,999.99 $225

$8,000/  $8,499.99 $240]

$8,500  $8,999.99 $255

$9,000,  $9,499.99 $270|

$9,500]  $9,999.99 $285

$10,000| $10,499.99 $300]

$10,500/ $10,999.99 $315

(d) Payment. 1. A group otherwise eligible for BadgerCare that is required to pay a
premium under this section shall pay the premium amount in full to the agency before the
agency may certify the group's initial eligibility for BadgerCare.

10



2. Premiums are due by the 10th of the month prior to the month for which the
premium is required.

3. If no payment is received by the end of the month for which the premium is
required, the department shall terminate the group's eligibility for BadgerCare, effective at the
end of the month.

4. The department shall allow a variety of premium payment methods. A group may
choose one of the following methods for premium payment:

a. Wage withholding.
b. Electronic funds transfer (EFT).
c. Direct payment by check or money order.

- 5. A group may pay prenﬁums in advance for more than one month, but only for
months in the group’s BadgerCare eligibility period.

(€) Refunds. The department shall issue a refund for a premium which has been paid in
advance when the premium is for one of the following:

1. A month that the group is ineligible for BadgerCare.

2. A month that the group's budgetable income drops to or below 150% of the poverty

rlme and the change in income that brought the group’s budgetable income to or below 150% of -

 the poverty line was reported within 10 days of the date the change occurred.

3. A month which requires a lower premium amount due to a change in circumstances
which was in effect for the entire month so long as the change was reported within 10 days of
the date it occurred. In a case where the change was not reported within 10 days of the date it
occurred, the effective date of the lower prennum amcunt due is the first day of the month in
which the change was reported.

® Consequence of failure to pay BadgerCare premiums. A group required to pay a
premium shall be ineligible for re-enrollment for the period specified in sub. (3) when the
group fails to pay its premium within the time specified in par. (d).

(2) QUITTING BADGERCARE. (a) Termination of benefits. Except as provided in
par. (b), a group eligible for BadgerCare and required under sub. (1) to pay a premium shall
be subject to re-enrollment restrictions under sub. (3) when that group voluntarily terminates
BadgerCare eligibility.

(b) Reasons for quitting BadgerCare. A group that quits BadgerCare shall not be

subject to a restrictive re-enrollment period if the group requests termination of BadgerCare for
one of the following reasons:
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1. The BadgerCare group is moving out of Wisconsin.
2. No one in the BadgerCare group remains non-financially eligible for BadgerCare.

3. A member of the BadgerCare group is starting employment that provides health care
benefits.

4. Other health insurance covefage has become available to the BadgerCare group.

5. Any other reason, as determined by the department, not related to payment of the
premium.

, ' (3) RE-ENROLLMENT RESTRICTION. (a) Period of ineligibility. A BadgerCare
group that fails to make a premium payment under sub. (1) or quits BadgerCare under sub. (2)
is not eligible for BadgerCare for a period of at least 6 consecutive calendar months following
the date that BadgerCare eligibility ends, unless one of the circumstances in par. (b) applies.
Eligibility is restored as described in par. (c). After 6 calendar months, the group shall be
eligible for BadgerCare only if all past premiums due are paid in full or 12 calendar months
have passed after the expiration of BadgerCare eligibility, whichever is sooner.

(b) Reasons restriction on re-enrollment may not apply. The restriction on re-
enrollment under this section does not apply for either of the following reasons:

. 1. The failure to pay premiums was due to a circumstance beyond the group's control,
‘ _prov:lded that all past due premiums have been paid in full A c1rcumstance beyond the

- group's control includes any of the following:

a. A problem w1t11 an electronic funds transfer from a bank account to the BadgerCare
program.

b. A problem with an employer's wage withholding.
¢. An administrative error in processing the premium.

d. Any other circumstance affecting payment of the premium which the department
determines is beyond the group's control, but not including insufficient funds.

2. A significant change in household composition occurred. A significant change
occurs when one of the following events occurs:

a. A parent or a parent's spouse in the group eligible for BadgerCare no longer resides
in the home and has not resided in the home for at least 30 consecutive days.
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b. A person not in the group eligible for BadgerCare, but who is legally responsible for
a group member, no longer resides in the home and has not resided in the home for at least 30
consecutive days.

c. A caretaker relative of a minor in a group eligible for BadgerCare, or the caretaker
relative's spouse, no longer resides in the home and has not resided in the home for at least 30
consecutive days.

(c) Resuming BadgerCare eligibility. Eligibility for BadgerCare shall resume in the
following manner for persons with a re-enrollment restriction that ended due to a reason
described in par. (b):

1. For a BadgerCare group with a reason under par. (b)1. for the re-enrollment
restriction not to apply, BadgerCare eligibility shall be restored for any months that the group
had been closed during the restriction period, provided that payment of any outstanding
premiums owed is made and the group was otherwise eligible for BadgerCare in those months.

2. For a BadgerCare group with a reason under par. (b)2 for the re-enrollment
restriction not to apply, the restriction on re-enrollment shall not apply to the remainder of the
6-month period. Beginning the first of the month after the adult has been out of the home for
30 days, the group may again be eligible for BadgerCare, provided that payment of any
outstanding premiums owed is made and the group is otherwise eligible. The BadgerCare
group remains ineligible for any prior months when the restriction on re-enrollment was in
effect.

(4 ENROLL IN AVAILABLE EMPLOYER-SUBSIDIZED HEALTH PLAN. (a) A
BadgerCare recipient is ineligible for BadgerCare when one of the following fail to enroll inan
available employer-subsidized health care coverage:

1. The recipient.
2. The recipient's spouse when the spouse is residing with the recipient.

3. The recipient's parent, step-parent or other caretaker relative residing with the
recipient, when the recipient is under 19 years of age.

(b) Except as provided in par. (c), the recipient is ineligible for BadgerCare effective on
the first day of the month that the employer-subsidized health care coverage would have been
in effect for the recipient if the family had been enrolled in the plan. The individual remains
ineligible for each month that coverage would have been available up to 19 months from the
month the failure to enroll in the plan occurred.

(c) Paragraph (b) does not apply if there was coverage and it ended for a good cause
reason. A good cause reason is any of the following:

1. The employment ended for a reason other than voluntary termination.
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2. The person changed to a new employer that does not offer family coverage.
3. The person's employer discontinued health plan coverage for all employes.
4. Any other reason determined by the department to be a good céuse reason.

(5) COOPERATION WITH BUY-IN TO A GROUP HEALTH INSURANCE PLAN.
An adult in a group eligible for BadgerCare shall cooperate when the department determines
whether it is cost-effective to purchase coverage for the group in an employer's group health
insurance plan under s. HFS 108.02(13). In this subsection, "cooperation" means providing
necessary information in order to determine cost effectiveness, signing up with the plan when
requested by the department and cooperating with any other requirements of the health
insurance plan. A person who falls or refuses to cooperate with buy-in is not eligible for
BadgerCare : '

6) MAXIMUM INCOME. A BadgerCare group remains eligible for BadgerCare while
the fiscal test group's income is at or below 200% of the poverty line and the group is
otherwise eligible for BadgerCare.

SECTION 20. HFS 108.02(13) is created to read:

HFS 108.02(13) BADGERCARE BUY-IN TO EMPLOYER-PROVIDED HEALTH
CARE COVERAGE. (a) Authority. The department may purchase coverage under a group
health insurance plan offered by the employer of a member of an eligible family if the
department determines that purchasmg that coverage would not be more costly than providing

 coverage under BadgerCare.

(b) General. 1. The department may not buy in to a group health insurance plan when
any member of a family has been covered by a group health insurance plan offered by the
employer of a member of an eligible family in the 6 months prior to the buy-in decision.

2. Children in a family are not eligible for buy-in to a group health insurance plan if the
family had health care coverage through the employer of a member of the family for these
children within the previous 6 months.

3. The employer shall pay at least 60% of the cost of the premiums for the group health
insurance plan, but not more than 80% of the cost, for the department to purchase coverage
under a group health insurance plan.

(c) Buy-in method. The department shall purchase coverage by making payment to one
of the following:

1. The employer of the recipient.
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2. The insurance company that provides the group health insurance plan offered by the
employer.

3. If it is not practical or feasible for the department to purchase coverage by making
payment to those specified in subd. 1. or 2., and if requested by the employer or the insurance
company offering the group health insurance plan, directly to the employe as reimbursement
for premiums paid by the employe.

SECTION 21. HFS 108.03(1) is amended to read:

HFS 108.03(1) DETERMINATION OF ELIGIBILITY. Agencies shall be responsible
for determination of eligibility for MA. These determinations shall comply with standards for
eligibility found in ss. 49.46(1) and, 49.47(4) and 49.665(4) Stats., and ch. HFS 103.

"~ The rules contained in this order shall take effect on the first day of thé month
following publication in the Wisconsin Administrative Register, as provided in s. 227.22(2),
Stats. o

Wisconsin Department of Health and
Family Services

~ Dated: By:
. i o ~ Joseph Leean
- Secretary

SEAL:
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State of Wisconsin
Department of Health and Family Services

Tommy G. Thompson, Governor
Joe Leean, Secretary

December 29, 1999

The Honorable Judy Robson, Co-Chairperson

Joint Committee for Review of Administrative Rules
Room 15 South, State Capitol

Madison, Wisconsin

Dear Senator Robson:

The Department of Health and Family Services has two emergency rulemaking orders in effect
that will expire before the emergency rules are replaced by permanent rules unless the effective
periods of the emergency orders are extended. Pursuant to s. 227.24(2), Stats., I ask the Joint
Committee to extend the effective periods of the emergency orders by the number of days
indicated below. The emergency rules are as follows:

1. Operation of BadgerCare. These emergency rules, amendments to HFS 101 to 103 and 108,
will expire on January 26, 2000, unless extended. The order creates rules for the operation of the
BadgerCare program under s. 49.665, Stats. Under BadgerCare, families with incomes up to
185% of the federal poverty level, but not low enough to be eligible for regular Medical
Assistance (MA) coverage of their health care costs, and that lack access to group health
insurance, are eligible to have BadgerCare pay for their health care costs. Benefits under
BadgerCare are identical to the comprehensive package of benefits provided by MA. The order
modifies the Department’s MA rules to incorporate rules for the BadgerCare program. The Joint
Committee on November 18, 1999 extended the effective period of the emergency rules by 60
days, through January 25, 2000. Replacement permanent rules were sent to the Legislature for
review on December 2, 1999, but the Department will not be able to file them until mid-J anuary
2000 for a March 1, 2000 effective date. Therefore I request an extension of the effective period
of the emergency rules by 35 days, through February 29, 2000. If the effective period of the
emergency rules is not extended, in the interim the Department will not have the authority to
operate BadgerCare.

2. Operation of the Health Insurance Risk-Sharing Plan (HIRSP). These emergency rules,
amendments to HFS 119, will expire on January 26, 2000, unless extended. The order increases
premium rates for both unsubsidized and subsidized policies that provide supplemental coverage
for persons eligible for Medicare and adjusts total insurer assessments and provider payment
rates for the last 6 months of 1999 and again for the first 6 months of 2000. The Department is
authorized by s. 149.143 (4), Stats., to promulgate these rule changes by using emergency
rulemaking procedures but without having to make a finding of emergency. The Joint Committee
on November 18, 1999 extended the effective period of the emergency rules by 60 days, through
January 25, 2000. Identical replacement permanent rules were sent to the Legislature for review
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