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LEGISLATIVE NCIL RULES CLEARINGH E REPORT

This rule has been reviewed by the Rules Clearinghouse. Based on that review, comments are
reported as noted below:

1. STATUTORY AUTHORITY [s. 227.15 (2) ()]

Comment Attached YES NO |V~

2. FORM, STYLE AND PLACEMENT IN ADMINISTRATIVE CODE [s. 227.15 (2) (c)]

Comment Attached YES | NO

3. CONFLICT WITH OR DUPLICATION OF EXISTING RULES [s. 227.15 (2) (d)]

Comment Attached YES NO |»~

4. ADEQUACY OF REFERENCES TO RELATED STATUTES, RULES AND FORMS
[s. 227.15 (2) (e)]

Comment Attached YES [: NO E

s CLARITY, GRAMMAR, PUNCTUATION AND USE OF PLAIN LANGUAGE [s. 227.15 (2) (0]

Comment Attached YES NO I~

6. POTENTIAL CONFLICTS WITH, AND COMPARABILITY TO, RELATED FEDERAL
REGULATIONS [s. 227.15 (2) ()]

Comment Attached YES No [~]

7. COMPLIANCE WITH PERMIT ACTION DEADLINE REQUIREMENTS [s. 227.15 (2) (h)]

Comment Attached | YES NO |
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CLEARINGHOUSE RULE 99-163

Comments

[NOTE: All citations to “Manual” in the comments below are to the

Administrative Rules Procedures Manual, prepared by the Revisor of
Statutes Bureau and the Legislative Council Staff, dated September
1998.]

2. Form, Style and Placement in Administrative Code

‘a. Following SECTION 14, a SECTiON shc;ﬁld be included to renumber s. DWD 127.03 (6)
(b) and (c) as s. DWD 127.03 (6) (a) and (b), respectively. The introductory clause should also
be amended to reflect this renumbering.

b. In newly created s. DWD 127.035 (1), substitute “a” for “such.” [See s. 1.01 (9) (c),
Manual.] In s. DWD 127.035 (2), delete “a reason such as.” Also, determine whether the term
“worksite” is one or two words and consistently utilize the term throughout the rule.

c. Ins.DWD 129.01 (4) (f) and (g), delete “such” in both paragraphs.
d. In SEcTION 22, the amended paragraph should also be renumbered as s. DWD 132.05

(3) (b). If this is done, the introductory clause should reflect the renumbering and amendment of
existing s. DWD 132.05 (3) (¢).



State of Wisconsin
Department of Workforce Development

Limited waiver of work search requirement, ability to work and availability
for work, and various minor changes relating to Unemployment Insurance

The Wisconsin Department of Workforce Development proposes an order to repeal DWD
100.02(34), 127.03(6)(a), 132.05(3)(b),140.22, and 140.23; to amend DWD 100.02(14), (32),
(43), (46), (50), (51), (66), and (67)(intro.), 101.01, 102.02(1), 102.03, 110.07(8), 111.06(1) and
(2), 126.02(3), 126.03(2)(b) and (c), 127.03(6)(intro.), 128.01(5), 129.01(2)(a)(intro.),
129.04(2)(2)4, 132.05(1)(a), (1)(c) and (3)(c), 135.04(1), Ch. DWD 140 (title), 149.03(1)(intro.)
and (2), 149.04(title), (2)(intro), and (2)(a); and to create DWD 100.02(16m), 127.035, and
129.01(4)(e) and (f) relating to a limited waiver of the work search requirement, ability to work
and availability for work, and various minor changes relating to Unemployment Insurance.

Analysis Prepared by the Department of Workforce Development

Statutory authority: Secs. 103.005(1), 108.04(2)(b), 108.14(2), 227.11(2), Stats.

Statutes interpreted: Sec. 108.04(2)(a)l, Stats.

Liniite,d Waiver of the Work Search Requirement |

Section 108.04(2), Stats., provides that a claimant for unemployment insurance benefits
must search for work. The statute authorizes the Department of Workforce Development to
| promulgate rules waiving the work search requirement under conditions to be stated by the
department. The existing DWD 127 allows the departfment to waive a claimant’s work search
requirement if the claimant has been laid off from work but has a reasonable expectation of
reemployment by an employer within 12 weeks after the week in which the claimant files a claim
for unemployment insurance benefits.

The proposed rule change will extend the waiver to 18 weeks for employes of a primary
employer in a small labor market who are laid off due to a disaster or a temporary closing of the
employer’s work site. The rule requires the department to determine that the usual work search
activities will not be likely to result in a substantial number of employes finding alternative suitable

work in their labor market because of their numbers and the nature of the labor market. In making



this determination, the department must consider the overall job availability and unemployment
rate in'the local labor market. The waiver must be requested by the employer or an employe.
Without the extended waiver of the work search requirement, laid-off employes will be
required to repeatedly contact other employers in the small labor market in order to satisfy the
work search requirement. Employers may receive numerous applications from laid-off employees
who fully intend to return to their former employer when recalled and are contacting other
employers solely to fulfill their UI work search requirement. The department may expend limited
resources in informing claimants of the work search requirement and in monitoring work searches
that are not expected to find alternative suitable work. Other unemployed workers without the

same assurance of recall by their employer may, also be disadvantaged in their work search efforts.

Ability to Work and Availability for Work

The proposed rule adds language concerning the “able and available” requirements in
DWD 128. Generally, partially-employed individuals are considered to have demonstrated their
ability to work and availability for work by the fact that they are already working. A formal
determination of whether such an individual is “able and available” is not done unless there is
- some indication that the person is not interested in or willing to work full-time. The rule change
adds ia.nguage that re@ires‘ the “éble’ and a&éilable” test to be applied tb prisoners"whoéye Wofk
hours are reduced enough that they might qualify fbr beneﬁts. Although they might be interéstéd
in and willing to work full-time, these individuals may not be “able and available” for the general
labor market. This restriction will not apply to prisoners with Huber privileges since they are

allowed to search for work on the general labor market.

Various Minor Changes

Claimants generally receive Ul benefits effective the week in which they file an initial
claim. The department may backdate a claim to a prior week if exceptional circumstances exist for
the failure to apply in the correct week. The list of exceptional circumstances in the current rule
provides examples of circumstances that will be considered to meet the “exceptional
circumstances” standard and is not exclusive. In the last revision of this rule, certain items were

removed from the nonexclusive list because they were expected to be used less frequently under



the new telephone initial claims system. It was acknowledged at the time that these were being
removed from the rule solely because they were not considered to be good examples since they
were likely to arise infrequently. However, removal of two of these items has caused confusion
and some mistaken beliefs that these circumstances no longer qualify as exceptional
circumstances. In order to clarify the situation, these two sets of circumstances are being adzied
back to the nonexclusive list in DWD 129.01(4).

The rest of the changes in this rule package are minor and technical in nature, such as
changing the phrase “unemployment compensation” to “unemployment insurance” to be |
consistent with statutory language, removing names of obsolete publications, and updating

citations.

SECTION 1. DWD 100.02(14) is amended to read:

DWD 100.02(14) “Covered wages’; means wages less the exclusion under s. 108.02 (15)
(L), Stats., and any applicable exclusions under s. 108.02 (15) (f) to (k), Stats., unless the wages
attributed to an exclusion under s. 108.02 (15) () to (k) are subject to a tax under the Federal
Unemployment Tax Act and are not subject to a tax under any other unemployment cempensation
insurance law. St ,

SECTION 2. DWD 100.02(16m) is created to read:

DWD 100.02(16m) “Disaster” means a fire, flood, or other physical occurrence beyond
the employer’s control that is caused naturally or accidentally.

SECTION 3. DWD 100.02(32) is amended to read:
DWD 100.02(32) “Hearing office” means an office of the unemployment compensation
insurance division of the department of industry-laborand-human-relations workforce

development which is responsible for scheduling and conducting hearings arising under ch. 108,
Stats.

SECTION 4. DWD 100.02(34) is repealed.

SECTION 5. DWD 100.02(43), (46), (50), (51), (66), and (67)(intro.) are amended to read:



DWD 100.02(43) “Payroll base” means the first $10,500 of wages paid by an employer
during a calendar year to an individual, including any wages paid for any work covered by the
unemployment eompensation insurance law of any other state, which is payroll under s. 108.02
(21), Stats.

DWD 100.02(46) “Profiling system” means a system established by the department to
examine factors including economic conditions, industry characteristics, and claimant
characteristics in order to promptly identify claimants who are: permanently laid off, unlikely to
return to their previous industry or occupation, likely to exhaust their regular unemployment
compensation insurance benefits, and likely to need reemployment services in order to make a
successful transition to new employment.

DWD 100.02(50) “Representative of the department” means any person employed by the

department of industry;-labor-and-human-relations workforce development who has job duties
involving the taking, processing, or adjudication of benefit claims.

DWD 100.02(51) “Same business or operation” means operation under the same
unemployment eompensation insurance employer account, including any account transferred
under s. 108.16 (8), Stats., with no intervening final determination of account termination under s.
108.02 (13) (i), Stats., provided, however, that ‘same business or operation’ shall not be deemed
to extend beyond the date as of which the account would have been terminated under s. 108.02
(13) (i), Stats., and s. DWD 110.16 but for an unpaid liability, unless the account was reopened
under s. DWD 110.17.

DWD 100. 02(66) “Unemployment eempeﬂsaﬁea insurance office” means an office of the
unemployment eempensation insurance division of the department of inés
relations workforce development which is responsible for the processing and adjudtcanon of
unemployment compensation insurance claims and includes any itinerant office used by the
division.

DWD 100.02(67) “Unemployment eompensation insurance record” means any material
which contains, records or preserves written, drawn, printed, spoken, visual or electromagnetic
information, regardless of physical form or characteristics:

SECTION 6. DWD 101.01 is amended to read:

DWD 101.01 Purpose. The definition of wages in s. 108.02(26), Stats., is patterned after
the FUTA definition of wages found in 26 USC 3306(b). This chapter clarifies how the
department shall apply the definition of wages in s. 108.02(26), Stats., to assess employer
contributions to the unemployment eempensation insurance reserve fund. This chapter also
specifies changes to the definition of wages in s. 108.02(26), Stats., and provides interpretations
which may be inconsistent with those applied to 26 USC 3306(b), under the authority granted in
s. 108.015, Stats.



SECTION 7. DWD 102.02(1) is amended to read:

DWD 102.02(1) Under 108.18(2)(c), Stats., an employer engaged in the construction of
roads, bridges, highways, sewers, water mains, utilities, public buildings, factories, housing, or
similar construction projects shall pay contributions for each of the first 23 calendar years at the
average rate for construction industry employers as determined by the department.

SECTION 8. DWD 102.03 is amended to read:

DWD 102.03 Payors of sickness or accident disability payments: contribution rates.
A person not previously subject to the contribution requirements under ch. 108, Stats., which
becomes an employer subject to these provisions because of sickness or accident disability
~ payments under DWD 110.06, shall be subject to the initial contribution rate under 108.18, Stats.,
for each of the first 2 3 calendar years.

SECTION 9. DWD 110.07(8) is amended to read:

DWD 110.07(8) PAYMENTS. The employer shall remit contributions and any other
payments due under this chapter to the address specified by the department in its correspondence
with the employer in the form of a check, draft or money order payable to the department of

 industrylaber-and-human-relations workforce development.

SECTION 10. DWD 111.06(1) and (2) are amended to read:

DWD 111.06(1) Each employer shall notify the department of any corrections which are
necessary on wage reports. An employer which desires to make a correction to a prior wage
report should consult either the departmental booklet, Employer’s-Guide-to-Wage Reporting;-of

----- ot_Emplover’s-Guide-to-Magnetic- Tape Reperting Unemployment Insurance Handbook

e

for Employers.

(2) Employers with corrections to reports shall mail corrections to the Department of Workforce
Development, Unemployment Cempensation Insurance Division, Attention: Wage Record Unit,
P.0O. Box 7962, Madison, Wisconsin 53707.

SECTION 11. DWD 126.02(3) is amended to read:

DWD 126.02(3) A claimant shall be considered registered for work if he or she is enrolled
in or otherwise complying with department directions concerning other reemployment programs
approved by the department for this purpose, or if the claimant is not complying but has justifiable



cause for failure to participate under s. DWD 126.05. Such-programs-includebut-are-notlimited
_the ol b assi l . ot

SECTION 12. DWD 126.03(2)(b) and (c) are amended to read:

DWD 126.03(2)(b) Has been referred during the current benefit year for reemployment

services-or-te-the-job-search-demonstration-projeet; and
(c) Has satisfactorily completed such services er-project-participation.

SECTION 13. DWD 127.03(6)(intro.) is amended to read:

DWD 127.03(6)(intro) The claimant has been determined, pursuant to a profiling system
established by the department, to be likely to exhaust regular unemployment compensatien
insurance benefits and to need reemployment services in order to make a successful transition to
new employment, and

SECTION 14. DWD 127.03(6)(a) is repealed. < .
indte o Cedup To Quuwiens bhE 07‘0)( )
*

SECTION 15. DWD 127.035 is created to read:

DWD 127.035 Limited waiver of work search requirements. The department may
waive a claimant’s search for suitable work requirement under s. DWD 127.01 for a period upto
18 weeks if the claimant is a member of an identified group of affected employes and all of the -
following conditions are met concerning that group:

’ o

(1) The employer or any employe has submitted a request to the department for @Y

waiver. 7

(2) The layoff is due to a.disaster at the-e ST Xwork site gF the temporary closing of
the employ of(@Teason such ad the retooling, refurbishing, remodeling, or relocation
of the employer'st

(3) The employes are reasonably assured of recall to work at the end of the disaster
recovery period or temporary closing.

(4) Based on labor market information, the department determines both of the following:

(a) A customary work search by the affected employes would impose a hardship
on employers in the labor market.



(b) Requiring a customary work search would not be likely to result in suitable
employment for a substantial number of the affected employes. In making this
determination the department shall include consideration of the overall job
availability and unemployment rate in the labor market.

SECTION 16. DWD 128.01(5) is amended to read:

DWD 128.01(5) The department may require a claimant who is partially unemployed to
comply with the requirements of this chapter if there is some definite indication that the claimant
is not genuinely interested in working full time, or if the claimant is incarcerated and is not
permitted to look for work on the general labor market. '

SECTION 17. DWD 129.01(2)(a)(intro.) is amended to read:

DWD 129.01(2)(a)A elaimanat claimant is eligible for benefits for any week of total or
partial unemployment only if the claimant files a weekly certification with the department in the
manner prescribed by the department, within 14 days following the end of the week for which
benefits are claimed. A claimant filing either the weekly certification by telephone or mail shall
comply with the procedures in subd. 1. or 2.

SECTION 18. DWD 129.01(4)(f) and (g) are created to read:

~ DWD 129.01(4)(f) The claimant reasonably expected'to perform work during the week 75
but did not receive timely notice from the employer tha work would not be available
to allow the claimant sufficiefit time to initiate or reactivate the benefit claim in that week.

(g) The claimaytt reasonably expected to perform an amount of work during the week
which would have madle the claimant ineligible for benefits but did not receive timely notice from
, ork would not be availabl to allow the claimant sufficient time to

initiate or reactivate the benefit claim in that week. F— :

SECTION 19. DWD 129.04(2)(a)4 is amended to read:

DWD 129.04(2)(a)4 The claimant elects alternative filing because the claimant’s benefit
year was established in the last menth two weeks of a calendar quarter and benefits were paid to
the claimant prior to the department advising the claimant of the choice of alternative filing.

SECTION 20. DWD 132.05(1)(a) and (1)(c) are amended to read:

DWD 132.05(1)(a) After an employe has been discharged by an employing unit for
misconduct connected with his or her employment, he or she is not eligible to receive



g’

unemployment benefits under s. 108.04 (5), Stats. The Wisconsin supreme court has defined
misconduct for unemployment eempensation insurance purposes to mean “conduct evincing such
wilful or wanton disregard of an employer s interest as is_found in deliberate violations or
disregard of standards of behavior which the employer has a right to expect of his [or her]
employe, or in carelessness or negligence of such degree or recurrence as to manifest equal
culpability, wrongful intent or evil design, or to show an intentional and substantial disregard of
the employer’s interests or of the employe s duties and obligations to his [or her] employer.”
The intent of this section is to ensure that the statutory provision and the court decision are
consistently interpreted and applied in cases involving alleged abuse of a patient in a health care
facility.

DWD 132.05(1)(c) At any hearing involving this section, the health care facility shall
prove by competent evidence that the alleged conduct for which the employe was discharged
actually occurred. Section DWD 1406-12 140.16 regarding the admissibility of evidence applies in
all hearings involving alleged abuse of a patient.

SECTION 21. DWD 132.05(3)(b) is repealed.

o s ) p D (3209 DB
SECTION 22. DWD 132.05(3)(c} is amended to read:

DWD 132.05(3)(c) If a claimant was discharged for conduct which the health care facility
alleges was abuse of a patient and that conduct is determined to be misconduct under this section,
the claimant is not eligible to receive benefits until 7 weeks have elapsed since the end of the week
in which the discharge occurs and the employe earns wages after the week in which the discharge
occurs equal to at least 14 times the employe’s weekly benefit rate in employment or other work
covered by the unemployment eempensation insurance law of any state or the federal government.
For purposes of requalification, the employe’s weekly benefit rate shall be that rate which would
have been paid had the discharge not occurred. The wages paid to the employe by the health care
facility shall be excluded from the employe’s base period wages for purposes of benefit

entitlement, as provided in s. 108.04 (5), Stats. Fhis-paragraph-appliesifthe-employe’s-benefit
year-commences-on-orafter April-2-1989-

SECTION 23. DWD 135.04(1) is amended to read:

DWD 135.04(1) A claimant may request the department to waive the recovery of an
overpayment which the department has assessed against the claimant. The claimant shall file the
application for waiver on forms furnished by the department and may submit the application to a
representative of the department at any time. The claimant may obtain an application for waiver
by sending a request to: Department of Workforce Development, Unemployment Cempensation
Insurance Division, TRA Unit, P. O. Box 7965, Madison, Wisconsin, 53707.



SECTION 24. Ch. DWD 140 (title) is amended to read:

UNEMPLOYMENT COMPENSATION INSURANCE APPEALS
SECTION 25. DWD 140.22 and 140.23 are repealed.

SECTION 26. DWD 149.03(1)(intro.) and (2) are amended to read:

DWD 149.03(1) CLAIMANTS AND EMPLOYING UNITS. Except as otherwise
provided under s. DWD 146:68 140.09, the department shall make the following records available
to the following persons upon request:

DWD 149.03(2) AGENTS AND ATTORNEYS. Except as provided under s. DWD
140-08 140.09, the department may release an unemployment eempensation insurance record to
an attorney or agent of a claimant or employing unit under sub. (1), only if the attorney or agent
furnishes a written statement from the claimant or employing unit authorizing release of the
record or if the department verifies that this attorney or agent represents the claimant or
employing unit.

SECTION 27. DWD 149.04 (title), (2)(intro), and (2)(a) are amended to read:

DWD 149.04 Mandatory disclosure of unemployment eempeﬂsatwﬂ insurance
* records and other information. ,

DWD 149.04(2) UNEMPLOYMENT COMPENSATION INSURANCE RECORDS;
DISCLOSURE TO CERTAIN AGENCIES. The department shall disclose unemployment
compensation insurance records to the following:

(a) Any government unit in its administration of a program of general relief or general
assistance; aid-to-families-with-dependent-children: Wisconsin works; medicaid; food stamps;
assistance for the aged; aid for the blind; aid for the permanently and totally disabled; aid for the
aged, blind or disabled; supplemental security income; federal old-age survivors and disability
benefits; and child support, including the federal parent locator service.

EFFECTIVE DATE. This rule shall take effect on the first day of the month following
publication in the Wisconsin administrative register as provided is s. 227.22(2)(intro.), Stats.
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Proposed rules relating to a limited waiver of the work search requirement, ability to work
and availability for work, and various minor changes relating to unemployment insurance
' (CR 99-163)

Need for rules

The proposed rules extend the waiver of the work search requirement from 12 weeks to 18 weeks for
employes of a primary employer in a small labor market who are laid off due to a disaster or a temporary
closing of the employer’s work site. This change is proposed to give authority to the department to
respond to an emergency as provided in the proposed rule and avoid the need for emergency rules at the
time of a disaster.

The proposed rules also require prisoners whose work hours are reduced to show that they are “able
and available” for work full-time. This restriction does not apply to prisoners with Huber privileges.

Public hearing response
Public hearings were held in Madison, Milwaukee, and Wisconsin Rapids. No comments were
received. Larry Smith of UC Management Services observed the Madison hearing for information only.
Response to Legislative Council staff recommendations

All recommendations of Legislative Council staff were accepted.

Final regﬁlatory flexibility analysis

The proposed rule will not have a significant impact on a substantial number of small businesses. The
limited waiver of the work search requirement may help small businesses in a labor market with a temporary
layoff by a primary employer because the small businesses will be less likely to be inundated with job
applications from UI claimants who expect to return to work with their former employer in a limited amount
of time.

Fiscal estimate

The proposed rule changes have no significant fiscal effect on the Unemployment Insurance Trust
Fund. The limited waiver of work search has been invoked in the past as an emergency rule when needed
in a particular situation and only when there would be no significant fiscal effect. The proposed rule is
intended to avoid the need for emergency rules, but no significant policy change or fiscal effect is
anticipated. Changes to the able and available rule articulate current practice and are added to make the
rules easier to use by the public.

Department contacts

Greg Frigo, Bureau of Legal Affairs Elaine Pridgen, Administrative Rules Coordinator
Unemployment Insurance Division Office of Legal Counsel

267-1406 267-9403



State of Wisconsin
Department of Workforce Development
Unemployment Insurance Division

Limited waiver of work search requirement, ability to work and availability
for work, and various minor changes relating to unemployment insurance

The Wisconsin Department of Workforce Development proposes an order to repeal DWD
100.02(34), 127.03(6)(a), 132.05(3)(b),140.22, and 140.23; to renumber DWD 127.03(6)(a) and
(b) and 132.05(3)(c); to amend DWD 100.02(14), (32), (43), (46), (50), (51), (66), and
(67)(intro.), 101.01, 102.02(1), 102.03, 110.07(8), 111.06(1) and (2), 126.02(3), 126.03(2)(b) and
(c), 127.03(6)(intro.), 128.01(5), 129.01(2)(a)(intro.), 129.04(2)(a)4, 132.05(1)(a), (1)(c) and
(3)(c), 135.04(1), Ch. DWD 140 (title), 149.03(1)(intro.) and (2), 149.04(title), (2)(intro), and
(2)(a); and to create DWD 100.02(16m) and 127.035, relating to a limited waiver of the work
search requirement, ability to work and availability for work, and various minor changes relating
to unemployment insurance.

Analysis Prepared by the Department of Workforce Development

Statutory authority: Secs. 103.005(1), 108.04(2)(b), 108.14(2), 227.11(2), Stats.

Statutes interpreted: Sec. 108.04(2)(a)l, Stats.

Limited Waiver of the Work Search Requirement

Section 108.04(2), Stats., provides that a claimant for unemployment insurance benefits
must search for work. The statute authorizes the Department of Workforce Development to
promulgate rules waiving the work search requirement under conditions to be stated by the
department. The existing DWD 127 allows the department to waive a claimant’s work search
requirement if the claimant has been laid off from work but has a reasonable expectation of
reemployment by an employer within 12 weeks after the week in which the claimant files a claim
for unemployment insurance benefits.

The proposed rule change will extend the waiver to 18 weeks for employes of a primary
employer in a small labor market who are laid off due to a disaster or a temporary closing of the
employer’s work site. The rule requires the department to determine that the usual work search
activities will not be likely to result in a substantial number of employes finding alternative
suitable work in their labor market because of their numbers and the nature of the labor market.
In making this determination, the department must consider the overall job availability and



unemployment rate in the local labor market. The waiver must be requested by the employer or
an employe.

Without the extended waiver of the work search requirement, laid-off employes will be
required to repeatedly contact other employers in the small labor market in order to satisfy the
work search requirement. Employers may receive numerous applications from laid-off
employees who fully intend to return to their former employer when recalled and are contacting
other employers solely to fulfill their UI work search requirement. The department may expend
limited resources in informing claimants of the work search requirement and in monitoring work
searches that are not expected to find alternative suitable work. Other unemployed workers
without the same assurance of recall by their employer may also be disadvantaged in their work
search efforts.

Ability to Work and Availability for Work

" The proposed rule adds language concerning the “able and available” requirements in
DWD 128. Generally, partially-employed individuals are considered to have demonstrated their
ability to work and availability for work by the fact that they are already working. A formal
determination of whether such an individual is “able and available” is not done unless there is
some indication that the person is not interested in or willing to work full-time. The rule change
adds language that requires the “able and available” test to be applied to prisoners whose work
hours are reduced enough that they might qualify for benefits. Although they might be interested
in and willing to work full-time, these individuals may not be “able and available” for the general
labor market. This restriction will not apply to prisoners with Huber privileges since they are
allowed to search for work on the general labor market.

VaribuSkMinPrChangeS‘ |

Several changes in this rule package are minor and technical in nature, such as changing
the phrase “unemployment compensation” to “unemployment insurance” to be consistent with
statutory language, removing names of obsolete publications, and updating citations.

The hearing version of the proposed rule included an amendment to DWD 129.01(4) that
provided additional examples of exceptional circumstances that would allow backdating a claim
to a week prior to the filing of an initial claim. The department has determined that these
additional examples are unnecessary and withdrawn these amendments. The withdrawal of these
additional examples was approved by the Unemployment Insurance Advisory Council.



SECTION 1. DWD 100.02(14) is amended to read:

DWD 100.02(14) “Covered wages” means wages less the exclusion under s. 108.02 (15)
(L), Stats., and any applicable exclusions under s. 108.02 (15) (f) to (k), Stats., unless the wages
attributed to an exclusion under s. 108.02 (15) (f) to (k) are subject to a tax under the Federal
Unemployment Tax Act and are not subject to a tx under any other unemployment eempensation
insurance law.

SECTION 2. DWD 100.02(16m) is created to read:

- DWD 100.02(16m) “Disaster” means a fire, flood, or other physical occurrence beyond
the employer’s control that is caused naturally or accidentally. '

SECTION 3. DWD 100.02(32) is amended to read:

DWD 100.02(32) “Hearing office” means an office of the unemployment eempensation
insurance division of the department of industey;laber-and-human-relations workforce

development which is responsible for scheduling and conducting hearings arising under ch. 108,
Stats.

SECTION 4. DWD 100.02(34) is repealed.

SECTION 5. DWD 100.02(43), (46), (50), (51), (66), and (67)(intro.) are amended to read:

DWD 100.02(43) “Payroll base” means the first $10,500 of wages paid by an employer
during a calendar year to an individual, including any wages paid for any work covered by the
unemployment eempensation insurance law of any other state, which is payroll under s. 108.02
(21), Stats.

DWD 100.02(46) “Profiling system” means a system established by the department to
examine factors including economic conditions, industry characteristics, and claimant
characteristics in order to promptly identify claimants who are: permanently laid off, unlikely to
return to their previous industry or occupation, likely to exhaust their regular unemployment
compensation insurance benefits, and likely to need reemployment services in order to make a
successful transition to new employment.

DWD 100.02(50) “Representative of the department” means any person employed by the

department of industry;-labor-and-human-relations workforce development who has job duties
involving the taking, processing, or adjudication of benefit claims.



DWD 100.02(51) “Same business or operation” means operation under the same
unemployment eempensatior insurance employer account, including any account transferred
under s. 108.16 (8), Stats., with no intervening final determination of account termination under
s. 108.02 (13) (i), Stats., provided, however, that ‘same business or operation’ shall not be
deemed to extend beyond the date as of which the account would have been terminated under s.
108.02 (13) (i), Stats., and s. DWD 110.16 but for an unpaid liability, unless the account was
reopened under s. DWD 110.17.

DWD 100.02(66) “Unemployment eempensation insurance office” means an office of the
unemployment eempensation insurance division of the department of industry;laber-and-human
relations workforce development which is responsible for the processing and adjudication of
unemployment eempensation insurance claims and includes any itinerant office used by the
division.

DWD 100.02(67) “Unemployment eompensation insurance record” means any material
which contains, records or preserves written, drawn, printed, spoken, visual or electromagnetic
information, regardless of physical form or characteristics:

SECTION 6. DWD 101.01 is amended to read:

DWD 101.01 Purpose. The definition of wages in s. 108.02(26), Stats., is patterned after
the FUTA definition of wages found in 26 USC 3306(b). This chapter clarifies how the
department shall apply the definition of wages in s. 108.02(26), Stats., to assess employer
contributions to the unemployment compensation insurance reserve fund. This chapter also
specifies changes to the definition of wages in s. 108. 02(26), Stats., and prowdes interpretations

which may be inconsistent with those applied to 26 USC 3306(b), under the authority granted in - =

s. 108.015, Stats.

SECTION 7. DWD 102.02(1) is amended to read:

DWD 102.02(1) Under 108.18(2)(c), Stats., an employer engaged in the construction of
roads, bridges, highways, sewers, water mains, utilities, public buildings, factories, housing, or
similar construction projects shall pay contributions for each of the first 2 3 calendar years at the
average rate for construction industry employers as determined by the department.

SECTION 8. DWD 102.03 is amended to read:

DWD 102.03 Payors of sickness or accident disability payments: contribution rates.
A person not previously subject to the contribution requirements under ch. 108, Stats., which
becomes an employer subject to these provisions because of sickness or accident disability
payments under DWD 110.06, shall be subject to the initial contribution rate under 108.18,
Stats., for each of the first 2 3 calendar years.



SECTION 9. DWD 110.07(8) is amended to read:

‘DWD 110.07(8) PAYMENTS. The employer shall remit contributions and any other
payments due under this chapter to the address specified by the department in its correspondence
with the employer in the form of a check, draft or money order payable to the department of

industry-labor-and-human-relations workforce development.

SECTION 10. DWD 111.06(1) and (2) are amended to read:

DWD 111.06(1) Each employer shall notify the department of any corrections which are
necessary on wage reports. An employer which desires to make a correction to a prior wage
report should consult eﬁher the departmental booklet Empleyer—s—@u&de—te%age%epemﬁg—ef

e-boeldet; ing Unemployment Insurance Handbook
for Emploxer S.

(2) Employers with corrections to reports shall mail corrections to the Department of
Workforce Development, Unemployment Eempensatier Insurance Division, Attention: Wage
Record Unit, P.O. Box 7962, Madison, Wisconsin 53707.

SECTION 11. DWD 126.02(3) is amended to read:

DWD 126.02(3) A claimant shall be considered registered for work if he or she is
enrolled in or otherwise complying with department directions concerning other reemployment
programs approved by the department for this purpose, or if the claimant is not complying but
has Justxﬁa‘ole cause for faﬂure to part1c1pate under s. DWD 126 03. Sueh-programsincluder-but

S, -w O

SECTION 12. DWD 126.03(2)(b) and (c) are amended to read:

DWD 126.03(2)(b) Has been referred during the current benefit year for reemployment

services-er-to-the-jeb-search-demeonstration-prejeet; and
(c) Has satisfactorily completed such services er-project-participation.

SECTION 13. DWD 127.03(6)(intro.) is amended to read:

DWD 127.03(6)(intro) The claimant has been determined, pursuant to a profiling system
established by the department, to be likely to exhaust regular unemployment compensation -
insurance benefits and to need reemployment services in order to make a successful transition to
new employment, and



SECTION 14. DWD 127.03(6)(a) is repealed.

SECTION 15. DWD 127.03(6)(b) and (c) are renumbered as DWD 127.03(6)(a) and (b),
respectively.

SECTION 16. DWD 127.035 is created to read:

DWD 127.035 Limited waiver of work search requirements. The department may
waive a claimant’s search for suitable work requirement under s. DWD 127.01 for a period up to
18 weeks if the claimant is a member of an identified group of affected employes and all of the
following conditions are met concerning that group:

(1) The employer or any employe has submitted a request to the department for a waiver.

(2) The layoff is due to a disaster at the employer’s work site or the temporary closing of
the employer’s work site for retooling, refurbishing, remodeling, or relocation of the employer’s
work site.

(3) The employes are reasonably assured of recall to work at the end of the disaster
recovery period or temporary closing.

4 Based on labor market information, the department determines both of the following:

; (a) A customary work search by the affected employes would impose a hardshlp on
employers in the labor market.

(b) Requiring a customary work search would not be likely to result in suitable
employment for a substantial number of the affected employes. In making this determination the
department shall include consideration of the overall job availability and unemployment rate in
the labor market.

SECTION 17. DWD 128.01(5) is amended to read:

DWD 128.01(5) The department may require a claimant who is partially unemployed to
comply with the requirements of this chapter if there is some definite indication that the claimant
is not genuinely interested in working full time, or if the claimant is incarcerated and is not

~ permitted to look for work on the general labor market.




SECTION 18. DWD 129.01(2)(a)(intro.) is amended to read:

DWD 129.01(2)(a)A elaimanat claimant is eligible for benefits for any week of total or
partial unemployment only if the claimant files a weekly certification with the department in the
manner prescribed by the department, within 14 days following the end of the week for which
benefits are claimed. A claimant filing either the weekly certification by telephone or mail shall
comply with the procedures in subd. 1. or 2.

SECTION 19. DWD 129.04(2)(a)4 is amended to read:

DWD 129.04(2)(a)4 The claimant elects alternative filing because the claimant’s benefit
year was established in the last menth two weeks of a calendar quarter and benefits were paid to
the claimant prior to the department advising the claimant of the choice of alternative filing.

SECTION 20. DWD 132.05(1)(a) and (1)(c) are amended to read:

DWD 132.05(1)(a) After an employe has been discharged by an employing unit for
misconduct connected with his or her employment, he or she is not eligible to receive
unemployment benefits under s. 108.04 (5), Stats. The Wisconsin supreme court has defined
misconduct for unemployment eempensatien insurance purposes to mean “conduct evincing
such wilful or wanton disregard of an employer’s interest as is found in deliberate violations or
disregard of standards of behavior which the employer has a right to expect of his [or her]
employe, or in carelessness or negligence of such degree or recurrence as to manifest equal
culpability, wrongful intent or evil design, or to show an intentional and substantial dzsregard of
the employer’s interests or of the employe’s duties and oblzgatzons to his [or her] employer.”

The intent of this section is to ensure that the statutory provision and the court decision are
consistently interpreted and applied in cases involving alleged abuse of a patient in a health care
facility.

DWD 132.05(1)(c) At any hearing involving this section, the health care facility shall
prove by competent evidence that the alleged conduct for which the employe was discharged
actually occurred. Section DWD 146-12 140.16 regarding the admissibility of evidence applies in
all hearings involving alleged abuse of a patient.

SECTION 21. DWD 132.05(3)(b) is repealed.

SECTION 22. DWD 132.05(3)(c) is renumbered DWD 132.05(3)(b) and as (3)(b) is amended to
read:

DWD 132.05(3)(b) If a claimant was discharged for conduct which the health care
facility alleges was abuse of a patient and that conduct is determined to be misconduct under this



'section, the claimant is not eligible to receive benefits until 7 weeks have elapsed since the end of
the week in which the discharge occurs and the employe earns wages after the week in which the
discharge occurs equal to at least 14 times the employe’s weekly benefit rate in employment or
other work covered by the unemployment eempensation insurance law of any state or the federal
government. For purposes of requalification, the employe’s weekly benefit rate shall be that rate
which would have been paid had the discharge not occurred. The wages paid to the employe by
the health care facility shall be excluded from the employe’s base period wages for purposes of
benefit entitlement, as provided in s. 108.04 (5), Stats. This-paragraph-applies-if- the-employe’s
benefit-year commeneces-on-or-after- April 21989

SECTION 23. DWD 135.04(1) is amended to :ead:

DWD 135.04(1) A claimant may request the department to waive the recovery of an
overpayment which the department has assessed against the claimant. The claimant shall file the
application for waiver on forms furnished by the department and may submit the application to a
representative of the department at any time. The claimant may obtain an application for waiver
by sending a request to: Department of Workforce Development, Unemployment Cempensation
Insurance Division, TRA Unit, P. O. Box 7965, Madison, Wisconsin, 53707.

SECTION 24. Ch. DWD 140 (title) is amended to read:

UNEMPLOYMENT COMRENSAHON INSURANCE APPEALS
SECTION 25. DWD 140.22 and 140.23 are repealed.

SECTION 26. DWD 149.03(1)(intro.) and (2) are amended to read:

DWD 149.03(1) CLAIMANTS AND EMPLOYING UNITS. Except as otherwise
provided under s. DWD 4088 140.09, the department shall make the following records
available to the following persons upon request:

DWD 149.03(2) AGENTS AND ATTORNEYS. Except as provided under s. DWD
14008 140.09, the department may release an unemployment eempensation insurance record to
an attorney or agent of a claimant or employing unit under sub. (1), only if the attorney or agent
furnishes a written statement from the claimant or employing unit authorizing release of the
record or if the department verifies that this attorney or agent represents the claimant or
employing unit.



SECTION 27. DWD 149.04 (title), (2)(intro), and (2)(a) are amended to read:

DWD 149.04 Mandatory disclosure of unemployment compensation insurance
records and other information.

DWD 149.04(2) UNEMPLOYMENT COMBPENSATION INSURANCE RECORDS;
DISCLOSURE TO CERTAIN AGENCIES. The department shall disclose unemployment
compensation insurance records to the following:

(a) Any government unit in its administration of a program of general relief or general
assistance; aid-to-families-with-dependent-children; Wisconsin works; medicaid; food stamps;
assistance for the aged; aid for the blind; aid for the permanently and totally disabled; aid for the
aged, blind or disabled; supplemental security income; federal old—age survivors and disability
benefits; and child support, including the federal parent locator service.

EFFECTIVE DATE. This rule shall take effect on the first day of the month following
publication in the Wisconsin administrative register as provided is s. 227.22(2)(intro.), Stats.
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State of Wisconsin

Department of Workforce Development

July 20, 2000

Senator James Baumgart, Chair Representative Daniel Vrakas, Chair

Senate Committee on Labor Assembly Committee on Labor and Employment
Room 306 South Room 119 West

State Capitol ' State Capitol

INTER-D INTER-D

Dear Senator Baumgart and Representative Vrakas:

In response to concerns expressed by Senator Baumgart, the department is submitting a germane
- modification to proposed rules currently under review by the Senate Committee on Labor and the
Assembly Committee on Labor and Employment. The rule is CR 99-163; DWD 127, 129, etc.,
relating to the a limited waiver of work search requirement, ability to work and availability for work,
and various minor changes relating to unemployment insurance. The modification is a withdrawal of
the amendment to s. DWD 129.04(2)(a)4 found in Section 19 of the proposed rule changes.

, Section DWD 129.04(2)(a)4 reads: “The claimant elects alternative filing because the claimant’s '
benefit y year was established in the last month of a calendar quarter and benefits were paidtothe
claimant prior to the department advising the clmmant of the choice of alternative filing.” The
withdrawn amendment would have changed “month” to “two weeks.”

Respectfully submitted,

e e Ml

Linda Stewart, Ph.D.
Secretary

copy:
Members, Senate Committee on Labor

Members, Assembly Committee on Labor and Employment
Senator Robson, JCRAR Co-Chair

Representative Grothman, JCRAR Co-Chair

Ron Sklansky, Legislative Council



