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CHAPTER 809

RULES OF APPELLA TE PROCEDURE

SUBCHAPTERI MISDEMEANOR CASES APPEAL PROCEDURE
DEFINITIONS IN COURT OF APPEALS
809.01 Rule (Definitions). 809.40 Rule (Applicability).
SUBCHAPTER II 809.41 Rule (Motion for 3—-judge panel or hearing in county of origin).
CIVIL APPEAL PROCEDURE IN COUR OF APPEALS 809.42  Rule (Waiver of oral agument).
809.10 Rule (Initiating the appeal). 809.43  Rule (Number of briefs).
809.103 Appeals in proceedings related to prisoners. SUBCHAPTER V
809.105 Appealsin proceedings related to parental consent prior to performance abISCRETIONARY JURISDICTION PROCEDURE IN COUROF APPEALS
abortion. 809.50 Rule (Appeal from judgment or order not appealable as of right).
809.107 Appealsin proceedings related to termination of parental rights. 809.51 Rule(Supervisory wriand original jurisdiction to issue prerogative writ).
809.11 Rule (Items to be filed and forwarded). 809.52 Rule(Temporary relief).
809.12 Rule (Motion for relief pending appeal). SUBCHAPTER VI

809.13 Rule (Intervention).

809.14 Rule (Motions).

809.15 Rule (Record on appeal).

809.16 Rule (Transcript of reportés notes).

APPELLATE PROCEDURE IN SUPREME COUR
809.60 Rule (Petition to bypass).
809.61 Rule (Bypass by certification of court of appeals or upon motion of

. _ e supremecourt).
gggg Sﬂ:: E\E‘;(Iﬁﬁ?;ted appeals program and pre-submission conference). 809.62 Rule (Petition for review).
. ry dismissal). .

809.19 Rule (Briefs and appendix). 809.63 Rule (Procedure in supreme court).
809.20 Rule (Assignment and advancement of cases). 809.64 Rule (Reconsideration).
809.21 Rule (Summary disposition). SUBCHAPTER VII
809.22 Rule (Oral agument). ORIGINAL JURISDICTION PROCEDURE
809.23 Rule (Publication of opinions). IN SUPREME COUR
809.24 Rule (Reconsideration). 809.70 Rule (Original action).
809.25 Rule (Costs and fees). 809.71 Rule (Supervisory writ).
809.26 Rule (Remittitur). SUBCHAPTER VIII

SUBCHAPTER 1l MISCELLANEOUS PROCEDURES IN COUROF APPEALS AND

FELONY APPEAL PROCEDURE IN COUROF APPEALS SUPREME COUR

809.30 Rule (Appeals in felony cases). 809.80 Rule (Filing and service of papers).
809.31 Rule (Release on bond pending seeking postconviction relief). 809.81 Rule (Form of papers).
809.32  Rule (No merit reports). 809.82 Rule (Computation and engement of time).

SUBCHAPTER IV 809.83 Rule (Penalties for delay or noncompliance with rules).

CHAPTERS 4851, 55 AND 799, TRAFFIC REGULAION, MUNICIPAL 809.84 Rule (Applicability of rules of civil procedure).
ORDINANCE VIOLATION, AND 809.85 Rule (Counsel to continue).
SUBCHAPTERI (12) “Word” means a group consisting of asremore alpha
beticalcharacters with a space or punctuation mark preceditg
DEFINITIONS succeedinghe group.

History: Sup. Ct. Order83 Ws. 2d xiii (1978);1977 c. 449Sup. Ct. Order No.
93-2Q 179 Wis. 2d xxv
809.01 Rule (Definitions). In this chapter: Judicial Council Committee’s Note, 1978:The definitions reflect some of the
T Y - . ’ changesncorporated into the rules. The term “appeal” applies both to an appeal
(1) “Appeal” means a review in an appellate court by appealthorizedby statute and the writ of error guaranteed by Section 21 of Article | of the

or writ of error authorized by law of a judgmeottorder of a cir Constitution.The objective of these rules is to provide the saroeedure for appeals
andwrits of error Historically the review authorized bywerit of error was limited

cuit court. to questions of laywvhile both the law and the facts couldregiewed on appeal.

“« ” 1 P TheWisconsin Supreme Court does not distinguish betwsgower in appeals and
(2) Appellant means a person who filesatice of appeal. in writs of error Although under the former procedure appeals were normally used

(3) “Co-appellant”’means a person who files a notice of civil cases and writs of error in criminal cases, the onferifices between them

appealin an action or proceeding in which a notice of appeal h[ein nomenclature and method of nitiating the review process. There is no reason

previouslybeen filedoy another person and whose interests arerye gefinitions of the parties to the appeal are intended to change the former stat
not adverse to that person. ute, section 817.10, under whithe party first appealing was the appellant, and all
u ” . otherparties were respondents. This often resulted in a party with interests identical
(4) C.Ol».”‘t' means the court afppeals giif the appeal or other i, the appellant being labeled a respondahtle two parties opposed to each other
proceedmgs in the supreme court, the supreme court. wereboth labeled respondents. Under this section the party first appealirg is

“ . . _appellant,parties appealing frorthe same judgment or order not opposed to the
(5) “Cross—appellantieans a respondent who files a no'fmggpellamare co-appellants, and parties adverse to the appellant or co-appellant are

of cross—appeal. respondentsThe terms “plaintifin error” and “defendant in error” previously used

« " . . in connection with writs of error are no longer used. [Re Ordiectefe July 1, 1978
(5d) “Monospacedont” means a font in which each character 9 [ Y ]

usesan equal amount of horizontal space.

(5g) “Proportionalfont” means a font in which the horizontal SUBCHAPTERII
spaceused by a character varies.

(6) “Respondentmeansa person adverse to the appellant or C|vIL APPEAL PROCEDURE IN COUR OF APPEALS
co-appellant.

(8) “Serif font” means a font that has short ornaments or baggg 10 Rule (Initiating the appeal). (1) NOTICEOFAPPEAL.
at the upper and lower ends of the main strokes of the charact@{;sizi”ng_ A person shall initiatan appeal by filing a notice of
(8m) “Sixty characters per full line” means the length of appealwith the clerk of the trial court in which the judgment or
nonindentedine of 13 point proportional serif font charactersrderappealed from was entered and shall specify in the notice of
determinedy using a line composed of a repeating string of lovappealthe judgment or order appealed from, whether the appeal
ercasecharacters in alphabetical order is in one of the types of cases specified i52.31 (2) and
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whetherthe appeal is one of those todigen preference in the €ir  Sub.(2) (a) provides that appellants whose interests are substantially identical may
eedointly or separately See Rule 3 (b), Federal RulefsAppellate Procedure

cuit Co_urt orcourt of ‘_’lepeals pursuant to statute. The person at %%AP). If they do not wish to proceed jointlgr their interests are not the same, or
sametime shall notify the court of appeals of tfikng of the if they are challenging from the same judgment or ortfer subsequent appeal
appeaby sending a copy of the notice of appeal to the clerk of tifguldbe docketed with the first appeal, but the seqmndon appealing has the same

- eduralights, such as filing of briefs, as the first appellant. The respondent has
court. The person shall also send the court of appeals an Ol’lglﬁ% ratdriefing rights as to each appellant and co—appellant filing a separate brief.

andone copy of a completed docketing statement on a form pitas anticipated under this section that all appeals arising out of the same case filed
scribedby the court of appeals. The statement shall accompaﬁ in the same appeal period will be considered in a single appeal and not be treated
th 1t of s’ f the noti £ . Th rson ﬁl eparate cases in the Court of Appeals.

ecourt of appeals copy ot the notice o a_ppea. € person s ub. (2) (b). The respondent who desires to challenge a judgment or order must
alsosend a copy of the completed docketing statement to Opp@é a notice of cross-appeal. Notices of review are abolished. Under former s.

ing counsel. Docketing statements need not be filed in crimin&lL7.12it was very dfficult to ascertain when a noticé review or cross-appeal was

; : f appropriate. Requiring a notice of cross—appeaach instance eliminates this eon
casesr in cases in which a party appears pro se. fusion. The respondent is given a minimum of 30 days after the fifirilge notice

(b) Time for filing. Thenotice of appeal must be filed within of appeal to determine whether to file a cross-appeal. As was the castormeer

. e ™ . ; s. 817.12, a respondent loses the right to cross—appeal if the cross—appeal is not filed
thetime specified by lawThe filing of a timely notice of appeal s the specified time.

is necessary to give the court jurisdiction over the appeal. Sub.(3). Appeals from judgments or orders in separate cases in the trial court are
(2) MuLTIPLE APPEALS. (a) Joint and co—appealslf 2 or more  docketedasseparate appeals in the Court of Appeals. If appropriate, these cases can

h titled t | th iud t be consolidated after docketing by order of the Court of Appeals. Rule 3 (b), FRAP
personsareeach entitied to appeal irom the same judgmen OrSub.(4). The provision of former s. 817.34 thatagpeal from a final judgment

orderentered in the same action or proceeding in the trial court &Iﬂdgsbe_fore the court for review all of the prior orders entered in the case is-contin
their interests are such as to make joinder practicable, they nygg This does not applyoweveyto any prior final order or judgment which could

X oy . " . havebeen appealed as of right under s. 808.03 (1). Tludganent dismissing a
file a Joint notice of appeal or m,&yfter ﬂ“ng separate notices of codefendanfrom a case must be appealed immediaaty cannot be reviewed when

appeal proceed as a single appellafftthe persons do not file a judgmentis rendered on the plairftié claim against the other defendarionfinal
joint appealor elect to proceed as a single appellant, or if thef ersand judgments that are appealed and ruled upon by the Court of Appeals are,

. L . . course, not subject farther review upon appeal of the final judgment. This sec
interestsaresuch as to make joinder impracticable, they shal prgbn is also limited to those orders made in favor of the named respondpreseat

ceedas appellant ando—appellant, with each co—appellant tahe possibility of the court reviewing an order in favor of a person not a party to the

havethe same procedural rights and obligations as the appell&gea. o _ ) :
e . A change is made in prior law in thatiaterlocutory judgment, Rule 806.01 (2),
(b) Cross—appeal A respondent who seeks a modification ofhich previously must have been appealed within the statutory period from the entry

the judgment or order appealed from or of another judgment @the interlocutory judgment, Richter Standard Manufacturingo., 224 Ws. 121,

; : ; ; 271N.W. 14 (1937), is now reviewable by the Court of Appeals upon an appeal of
orderentered in the same action or proceeding siteia notice the final judgment. The objective is to have only one appeal in each case, absent

of cross—appeal within theeriod established by law for the filing unusuakircumstances which woujdstify an appeal from a nonfinal order under s.
of a notice of appeal, or 30 days after the filing of a notice 8§8.03(2). [Re Order déctive July 1, 1978]

i i _ ; Judicial Council Committee’s Note, 1981To facilitatethe eficient administra
appeal whichever is laterA cross appellant has the same rIghtt?on of appeals by the court of appeals, sub. (lis@nended to require that the notice

andobligations as an appellant under this chapter of appeal state whether the appeal is in one of the types of cases specified in s. 752.31

(3) CONSOLIDATEDAPPEALSIN SEPARATECASES. The couray ~ (?): [Re Order déctive Jan. 1, 1982] .
appeal from a judgment “aradl intermediate orders” brought before the court

consplldateeparate appeals in separate actions or pro_ceedlng&]@?prior nonappealable orders under sub. [Mrthridge Bank vCommunity Eye
thetrial court upon its own motion, motion of a paxty stipula  CareCenter91 Ws. 2d 298282 N.w2d 632(Ct. App. 1979).
tion of the parties_ Wherean appeal is pending, matters not directly concerned with the appeal but
. . relatedto the case are still properly within the trial cajtirisdiction. In Matter of
(4) MATTERSREVIEWABLE. An appeal from a final judgment or TrustEstate of Schaefedl Wis. 2d 360283 N.Ww2d 410(Ct. App. 1979).
final order brings before the court all prior nonfinal judgments, The filing date stamped on the notice of appeal is not conclusive as to the date of

orders and ru"ngs adverse to the appellant and favorable to fggg.g%c;stonold Colony Ins. vint'l. Rectifier Corp.91 Wis. 2d 813284 N.w2d

respondentmade in the action oproceedlng not prewously The Court of Appeals had jurisdiction to hear an appeal from a nonfinal order
appealedand ruled upon. where judgment was entered later and the natfcappeal sdiciently identified
History: Sup. Ct. Order83 Wis. 2d xiii (1978); Sup. Ct. Ordet04 Wis. 2d xi ~ “what is appealed from”. State A&scencio,92 Ws. 2d 822285 N.W2d 910(Ct.
(1981);1981 c. 39G.252 Sup. Ct. Order123Wis. 2d xix (1985); Sup. Ct. Order App. 1979).
131Wis. 2d xv (1986)1987 a. 403Sup. Ct. Orderl61 Ws. 2d xiii (1991); SupCt. A respondent waallowed to challenge a trial court order denying a motion for
OrderNo.93-19 179 Ws. 2d xxiii. summaryjudgment despitéhe failure to file a notice of cross—appeal. AuriCent:
Cross-reference: Statutes requiring preference [under(é)] include s9.01 (9) nentalCas. Col1l Wis. 2d 507331 N.W2d 325(1983).
(c), 9.10 (4) (c)30.30 (3)(c), 62.50 (21)66.014 (7) (b)66.021 (10) (1)66.05 (2) Serviceof the notice of appeal on opposing parties is not necessary to confer juris
(b) and(3), 70.47 (13)and(16) (a) 70.85 (1) 78.72 87.16 103.59 227.25and  diction on the court of appeals. RhyneBauk Countyl18 Ws. 2d 324348 N.W2d
227.26 588 (Ct. App. 1984).
Sees. 767.15 (2) for appeals involving child support and maintenance. Failureto submit the docketing fee within the time specifierfiling a notice of
Court of Appeals Note, 1986Sub. (1) (a) is amended to require appellants to filappealdoes not deprive the court of appeals of jurisdiction. The notice of appeal, not
adocketing statement in the court of appeals on a form prescribed by the court athelocketing fee, vests the court with jurisdiction. Dougla3emwey 147 Ws. 2d
time the notice of appeal is filed in the trial court. The docketing statement will pi@28, 433 N.W2d 243(1989).
vide the court withinformation for its expedited appeals program pursuant to s. Federalprohibition against stacking cross—appeals is not applicable under sub. (2)
809.17and the rules and procedures set forth in Section VII, Expedited Appeals(lgf. The time limits under sub. (1) (b) are jurisdictional and may not be extended.
the Court of Appeals Internal Operating Procedures (amended Mart86). Estateof Donnell v Milwaukee,160 Ws. 2d 529466 N.W2d 670(Ct. App. 1991).
Docketingstatement formare available in the fifes of clerks of the circuit courts. A notice of appeal may not be filed by facsintitensmission. Only papers that

[Re Order efective January 1, 1987] _ do not require diling fee may be filed by fax. PratschRratsch201 Ws. 2d 491
Judicial Council Committee’s Note, 1978Sub. (1) (a) establishes the sgmme 548 N.W.2d 852(Ct. App. 1996).
cedurefor initiating a review by the Court of Appeals whether it bestautory A nonlawyer may not sign and file a notice of appeal on behalf of a corporation.

appealor constitutional writ of error Both are begun by filing a notice of appeal inTo ¢o so constitutes practicing law without a license in violation of s. 757.30 and

thetrial court. The prior procedure under which a person could obtain a writ of er{@jids the appeal. Requiring a lawyer to represent a corporation in filing the notice

from the Supreme Court and then file it in the trial court at his leisure is eliminatggconstitutional. Jadair Ine. United States Fire Insurance Q69 Ws. 2d 187561

It is important to recognize that the rightseek review by writ of error as establishedy yw.2d 718 (1997).

by the Constitution is not abolished, but the procedure for seeking that review is madgection799.06 (2) authorizes a non-lawyer employee to represent a party to a

uniform with that for filing an appeal. smallclaims action at the appellate as wellfrés court, level and is an exception
The second sentence of sufth) (b) is designed to change the law as declared i the rule stated idadair. Holz v Busy Bee<Contracting, Inc223 Ws. 2d 598589

formers. 817.1 (4), and the decisions of the Supreme Court interpreting formerrs,W.2d 633 (Ct. App. 1998).

269.59(1), under which the Supreme Court was vested with subject matter jurisdicechanicsof making an appeal in the court of appeals. Felsenthal, WBB October

tion when an appealable order werstered. Under former s. 817.(), the notice 19g1.

of appealwas necessary only to confer personal jurisdiction which could have bee U ; f

waived.The court often had to decide whether the respondent by some conduct, pellatereview: Choosing and shaping the proper standard. Leavell. WBB Apr

assigning a stipulation or receiving a brief, had waived any objection to personal

jurisdiction. The result was that a judgment of a trial court isddhsin was never

completelyfinal because even after the expiration of the time for an appeal a party

couldstill appeal, and if the respondéatied to object or take some step that could309.103 Appeals in proceedings related to prisoners.

be considered as participating in the appeal prior to objecting, the Suprems\/ﬁ@un(l) In this section “prisonemas the meaning given ing&n1.02

hangingstandards of reviewLeavell. WBB May 1987.

ableto review the judgment. This section conformis&nsin practice to that in the
federalsystem and most other states. 7) (a) 2.
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(2) Theappellate court shall notify the department of justicen ad litem indicating his or her position on whether or not the
by a procedure developed by the director of state courts in coaginor is mature and well-informed enoughntake the abortion
erationwith the department of justice whéime appellate court decisionon her own and whether or not the performance or
rulesthat an appeal or supervisory writ proceeding brought byirmlucemenbf an abortion is in the minar best interests.

prisonermeets any of the following conditions: (5) TRANSCRIPTOFREPORTER'SNOTES. At the time that a minor
(a) Is frivolous, as determined undeB$4.025 (3) or member of the clgy files a notice of appeal, the minor or mem
(b) Is used for any improper purpose, such as to harassjse berof the clegy shall make arrangements with the reporter for the

unnecessargelay or to needlessly increase the cost of litigatiopreparatiorof a transcript of theeportets notes of the proceed
(c) Seeksreview of a denial of monetary damages from &gsunder s48.375(7). The reporter shall file the transcript with

defendanivho is immune from such relief. thetrial court within 2 calendar days after the notiappeal is

(d) There is no ground upon which relief may be granted. filed. The county of the court that held the proceeding under s.

(3) A prisoner is not relieved from paying the full filing fequésgfbg?;?ﬂ pay the expense of transcript preparation under
4 .

relatedto an appeal or supervisory writ proceeding if the appell
courtdismisses the appeal or supervisory writ proceedingrfer
of the reasons listed in sul).

(6) VOLUNTARY DIsSMISSAL. A minor may dismiss an appeal
underthis section by filing a notice of dismissal in the court of

History: 1997 a. 133 appeals.
. ) (7) Briers. Briefs are not required to be filadappeals under
809.105 Appeals in proceedings related to parental this section.

consent prior to performance of abortion. (1) AppLiCA-

BILITY. This section applies to the appedlan order under s. (B) ASSIGNMENTAND ADVANCEMENT OF CASES. The court of

X h o X appealshall take cases appealed under this sectian order that

:18.375(7) and supersedes all inconsistent provisions of th'S'Chae[gsuresthat a judgment imade within 4 calendar days after the

er. . L appealhas been filed in the court of appeals. The time limit under
(2) INITIATING AN APPEAL. Only a minor may initiate an appealinis subsection may be extended with the consent of the minor and

underthis section. The minor shall initiate the appeal by filing, Hercounsel, if anyor the member of the clir who initiated the
by a member ofheclemy filing on the minots behalf, a notice of 5ppeaunder this section, if any

appeal with the clerk of the trial court in which the oralgpealed
from was entered and shall specify in the notice of appeakties
appealedrom. At the same time, the minor or member of th )
clergy shall notify the court of appeals of the filing of the appe rgument,the oral agumentshall be held in chambers, am

by sending a copgf the notice of appeal to the clerk of the couﬁn(iﬂon (I)f the rr?infqlr ahtrr?”gh herlcoudnsetlh(_)r thl‘Otl_,Igh .tfhe member
of appeals. The clerk of the trial court shall assist the minor%r € clegy who Tied the appeal under this section, 1, amon

(8m) ORAL ARGUMENT. If the court of appeals determines that
case appealed under this section is to be submitted with oral

memberof the clegy in sending a copy of the notice of appeal t§'€ court of appeals’ own motion, by telephameless the minor
the clerk of the ch)Jlrbf appea?s. Thpeyminor may use thpepnam roughher counsel or the member of the giedemands that the

“JaneDoe” instead of her name on the notice of appealadind oral agument be held in open court. )
otherpapers filed with the court of appeals. (9) Cosrts. The courof appeals may not assess costs against

(3) PERFECTINGTHE APPEAL. (a) Fee. No fee for filing an aminor or member of the clgy in an appeal under this section.

appealin the court of appeals under this section may be required(10) REMITTITUR. (a) A judgment by the court of appeals
of a minor or of a member of the dgrwho files an appeal underunderthis section is ééctive immediatelywithout transmittal to
this section on behalf of the minor thetrial court, as an order either grantingdenying the petition.

(b) Forwarding to court of appealsThe clerk of the trial court !f the court of appeals reverses a teialirt order denying a peti
shallforward to the court of appeals within 3 calendar days affé@n under s48.375 (7) the court of appeals shall immediately so
thefiling of the notice of appeal a copy of the notice of appeal aR@tify the minor by personal service on her counsel or the member
acopyof the trial court case record maintained as provided in®.the clegy who initiated the appeal under this section, if afy
59.40(2) (b), using the name “Jane Doe” instead of the msnord pertlfled copy of the order of the courta_nipeals granting the
name,and the record on appeal, assembled as proiriceth(4). Minor's petition. If the court ofippeals dirms the trial court

(c) Filing in court of appeals.The clerk of the court of appealsorder,lt shall immediately so notify the minor by personal service

' ; ; : ; .~ on her counsel or the member of the glewho initiated the
ﬁgglzglggr(eb?ppeal immediately upon receipt of the itesect appealunder this section, if angf acopy of the order of the court

(d) Statement on transcriptA minor or member of the clgy of appeals denying the petition and shall also notify the ntiypor

X X 7 hercounsel or the member of the ggmvho initiated the appeal
maay n;)r'][_be re?_wred to file a statememt transcript in an appeal underthis section on behalf of the mindf any, that she may
underthis section.

. i undersub.(11), file a petition for review with the supreme court
(4) RecorpoNAPPEAL. The record in an appeal under this segnders. 809.62 The court of appeals shall pay the expenses of

tion consists of the following: serviceof notice under this subsection. The clerk of the court of

(@) The petition. appeals shall transmit to the traurt the judgment and opinion

(b) Proof of service of the notice of hearing. of the court of appeals and the record in the case filed under sub.

(c) The findings of fact, conclusions of law and final order o), within 31 days after the date that the judgment and opofion
thetrial court. the court of appeals are filed. If a petition for review is filedler

(d) Any other order made that is relevant to the appeatrend Sub-(11), the transmittal shall be made within 31 days after
papersupon which that other order is based. datethat the supreme court rules on the petition for review

(e) Exhibits material to the appeal, whether or not received in (0) Counsel for the minoif any, or the member of the clgy
evidence. who initiatedthe appeal under this section, if aslgall immedi

@tely,upon notification under pz) that the court of appeals has
minor requests to have included in the record. grantedor denied the petition, notify the minoff the court of
The notice of appeal appealshas granted the petition, counsel for the miifany, or

) i ' the member of the clgy who initiated the appeal under thissec
(h) A transcript of the reporter notes. tion, if any, shall hand deliver a certified copy of theler of the
() The certificate of the clerk. courtof appeals to the person whiends to perform or induce
j) If the trial court appointed guardian ad litem under s.theabortion. If with reasonable diligence son who intends
() pp g g

48.235(1) (d) a letter written to the court of appeals by the guartb perform or induce the abortion cannotlbeated for delivery

(f) Any other paper or exhibit filed in the trial court that th
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thencounsel fotthe minor if any, or the member of the cigrwho  courthas granted the petition, counsel for the miiiany, or the
initiated the appeal under this section, if,ahall leave a certified memberof the clegy who initiatedthe appeal under this section,
copy of theorder with the persos’agent at the persarprincipal if any shall hand deliver a certified copy of the order of the
place of business. If a clinic or medical facility is specified in thr@ipremecourt to the person who intends to perform or induce the
petition as the corporation, partnerstop other unincorporated abortion. If with reasonable diligence the person who intends
associatiorthat employshe person who intends to perform operformor induce the abortion canrieé located for deliverghen
inducethe abortion, then counsel for the miribany, or the mem counselfor the minorif any, or the member of the ctgr whoiniti-
berof the clegy who initiated the appeal under this section, if angtedthe appeal under this section, if asiallleave a certified
shallhand deliver a certified copy of the orderan agent of the copy of theorder with the persos’agent at the persemrincipal
corporation partnership or other unincorporated association at jiface of business. If a clinic or medical facility is specified in the
principal place of business. There may be no service by mailetition as the corporation, partnershop other unincorporated
publication. The person or agent who receives the certified copgsociatiorthat employshe person who intends to perform or
of the order under this paragraph shall place the copy in ihducethe abortion, then counsel for the miribany, or the mem
minor’s medical record. berof the clegy who initiated the appeal under this section, if any
(11) PETITION FOR REVIEW IN SUPREME COURT. (a) On|y a shall hand deliver a Cert|f|ed COpy Of the Orderan agent Of the .
minor or the member ahe clegy who initiated the appeal underCO_rpC_)ratlon,partnersh!p or other unincorporated aSSpClatlon a!: its
this section, if anymay initiate a review of aappeal under this Principalplace of business. There may be no service by mail or

section. The petition for review of an appeal in the supreme cougé¢iblication. The person or agent who receives the certified copy
shall contain: of the order under this paragraph shalice the order in the

1. A statement of the issues preserftedeview and how the minor’s medical record. . .

issueswere decided by the trial court and court of appeals. (12) tCC}NF'DENTI'AL'T\é tAhND ANONYMITY. ?Itlhpioceet?mgshltn J
; P e court of appeals and the supreme court that are brought under

2. A brief statement explaining the reason for appeal to t is section srr)lgll be conductedpin a confidential marmmi%he
supremecogrt. - inor may use the name “Jane Doe” instead of her name on all
_ 3. The judgment and opinion of the court of appeals, and thgyeriled with either court. The identity of the miniewolved
findings of fact, conclusions of law and final order of the twalirt 5441 records and other papers pertaining to an appealtshall
thatwere furnished to the court of appeals. The court of appegls,; confidential except as provided ind8.375 (7) (e)
shallprovide a copy of these papers to the miffi@ny, the mem (13) CERTAIN PERSONSBARREDFROMPROCEEDINGS. NO parent

ggc():fotﬂﬁsg?%)r/ \{]VQP éﬂg?é?gntg%a}ﬁg;ﬂ;&ﬁ%@%éﬁgf&gg MYy guardian otegal custodian, if one has been appointed, or foster
request. parentor treatment foster parent, if the minor has been placed in
. a foster home or treatment foster home, and the rsiparent has

4. A copy of any other document submitted to the court @fgneda waiver granting the department of health and family ser
appealsunder sub(4). vices,a county department under4§.215 46.22or 46.23 the

(b) The supreme court shall decide whether or not to grant fagterparent or the treatment foster parent the authority to consent
petition for review and shall decide the issue on review within the medical services or treatment on behalf of the mimoadult
time specified in par(c). family memberas defined in 8.375 (2) (b)of any minor who

(c) Thesupreme court shall, by court rule, provide for expdasinitiated an appeal under this section raggnd or intervene
dited appellate review of cases appealed under this subseciivany proceeding under this section.
becausg¢ime may be of the essence regarding the performance dfistory: 1991 a. 263315 1993 a. 213446, 1995 a. 24.9126 (19) 1995 a. 201
the abortion. 224

(cm) If the supreme coudetermines that a case reviewegng 107 Appeals in proceedings related to termination
underthis subsection is to be submitted with orajument, the ot parental rights. (1) AppLicaBILITY. This section applies to

oralagument shall be held in chambersar motion of the minor o appeal of an order judgment under 48.43and supersedes
throughher counsel or through the member of theggievho initt | inconsistent provisions of this chapter

atedthe appeal under this section, if aoyon the supreme cowt’
own motion, bytelephone, unless the minor through her couns&]1

or the membeof the clegy demands that the oralgament be (7m), a notice of intent to appewldith the clerk of the trial court

heldin open court. . in which thejudgment or order appealed from was entered. Also

(d) A judgment or decision by the supreme court under thigthin that time period, the person shall serve a copy of the notice
sectionis efective immediatelywithout transmittal to the trial gp the person representing the interests of the public, opposing
court,as an order either granting or denying the petition. If theynsel the guardian ad litem appointed unde4&235 (1) (c)
supremecourt reverses a court of appeals ordérmaing a trial oy the child who is the subject of the proceedthg,childs parent
courtorder denying a petition under48.375 (7) the supreme andany guardian and any custodian appointed unde.427 (3)
courtshall immediately so notify the minor by personal service @j} 48 428 (2) The notice shall include the following:
her counsel, if anyor on the membenf the clegy who initiated (a) The case name and court capti

) e i ption.

the appeal undethis section, if anyof a certified copy of the order (b) An identification ofthe judgment or order from which the

of the supreme court granting the mirsqoetition. If the supreme - S =
courtaffirms the order of the court of appeals, it shall immediateRerson filing the notice intends to appeal and the date on which it
asgranted or entered.

sonotify the minor by her counsel or lye member of the clgy ] )
who initiated the appeal under this section, if.afifie clerk of the () The name and address of the person fitfrgy notice of
supremecourt shall transmit to the trial court the judgment, datentto appeal and the persertial counsel.

decision,and opinion of thesupreme court and the complete (d) For a person other than the state, whether the trial counsel
recordin the case within 31 days after the date thajutigment, for the person filing theotice of intent to appeal was appointed

or decision, and opinion of the supreme court are fil@de by the state public defender and, if so, whether the perfioah
supremecourt shall pay the expense of service of notice under tbial circumstances have materially improved since the date on
subsection. which the persors indigency was determined.

(e) Counsel for the mingif any, or the membeof the clegy (e) For aperson other than the state, whether the person filing
who initiatedthe appeal under this section, if aslgall immedi the notice of intent to appeal will represent himself or herself or
ately, upon notification under pad) that the supreme court haswill be represented by retained counsel or requests the state public
grantedor denied the petition, notify the minolf the supreme defenderto appoint counsel for the appeal. If the person has

(2) INmIATING THE APPEAL. A person shall initiate an appeal
derthis section by filingwithin the time specified in 808.04
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retained counsel, the counssl’name and address shall be Whiles. 809.32 relating to no merit reports does not apply to appeals under this
included section the filing of a no merit report is not precluded where the notice of intent and

i notice of appeal under subs. (2) and (5) are timely filed and the report is filed within
(3) DuTIES OF CLERK OF TRIAL COURT. Within 5 days after a thetime for filing the appellans’ brief under sub. (6) (a). BrovBounty v Edward

noticeunder sub(2) is filed, the clerk shall: C.T.218 Ws. 2d 160579 N.W2d 293(Ct. App. 1998). . -
DeSpItethe express service provisions in this section, service does not initiate the

(a) If the persoriiling the notice of intent to appeal under subappeal and confer jurisdiction, filing does. Carla Blimothy N.228 Ws. 2d 695
(2) requests representation by tate public defender for pur 598N.w.2d 924(Ct. App. 1999).
posesof the appeal, send to the state public deféndgpellate
intakeoffice a copy of the notice, a copy of the judgment or ord809.11 Rule (Items to be filed and forwarded). (1) FeE.
specifiedin the notice and a list of the court reporters for gmoh The appellant shall pay the filing fee with the notice of appeal.
ceedingin the action in which the judgment or order was entered. (2) FORWARDING TO COURT OF APPEALS. The clerk of the trial

(b) If the person filing the notice of intent &ppeal does not courtshall forward to the court of appeals, within 3 days of the fil
requestepresentation by the state public defender for purpdsesng of the notice of appeal, a copy of the notice of appeal, the filing
the appealsend or furnish to the person, if the person is appearifeg, and a copy of the trial court record of the case maintained pur
without counsel, or to the persenattorney if one has been suantto s.59.40 (2) (b)or (c).
retained,a copy of the judgment or order specified in the notice (3) Fiing I courT oF apPEALS. The clerk of the court of
anda list of the court reporters for each proceeding in the actiggpealsshall file the appeal upon receipt of the items refetoed
in which the judgment or order was entered. in sub.(2).

(4) TranscriPT. A person filing a notice of intent to appeal
undersub.(2) shall order a transcript of the repotsemotes within
15 days after filingthe notice. The court reporter shall file th
transcriptwith the trial court and serve a copy of the transanipt

the person filing the notice of intent to appeal within 30 dafyer court reporter that the transcript or designated portitieseof

the ordering of the transcript. ) havebeen ordered, arrangements have been made for the payment

(5) NOTICE OF APPEAL; TRANSMITTAL OF RECORD. Within 30 1, the appellant of the cost of the original transcript and all copies
daysafter service of the transcript, the person filing a notice @f; gther parties, the date on which the transcript was ordered and
intent to appeal under sulf2) shall file a notice of appeal andrangementemade for payment, and the date on whichttae
dOCke:"?r?Stat?mem ?ﬁ provided |n8.09.lé)t(12) (ajpnd Zerv?j ag riptis due. Theppellant shall file a copy of the statement on
copy ot the notice on tn€ persons required to be served under scriptwith the clerk of the trial court within 10 days of the fil
(2). The clerk of the trial court shall transmit the record tathet ing of the notice of appeal
of appeals as soon #e record is prepared but in no event More yii o “s .ot order83 Ws. 2d xiii (1978): Sup. Ct. Orded2 Ws. 2d xii
than15 days after the filing of the notice of appeal. (1979);Sup. Ct. Orderl04 Ws. 2d xi (1981); Sup. Ct. Order46 Ws. 2d xiii (1988);

(6) SUBSEQUENTPROCEEDINGSIN COURT OF APPEALS;PETITION 19?5§- ??%:224? 1,|937 a 32 < Note. 19787 his secti e the forwardi

H H udicial Council Committee’s Note, -I'nis section requires the rorwaraing

FOR REVIEW IN SUPREMECOURT. Subsequent p_ro_ceedlngs in th f the notice of appeal, filing fee and trial court docket entries immedidtelyecord
appealare governed by the procedures for civil appeals and §8e forwarded when the transcript is completed. This will permit early notice to the
proceduresinder subchVl, except as follows: courtof the pendency of the appeal and will permit it to monitor the appeal during

. : s " the period when the record and transcript are being prepared.
(@) The appellant shall file arief within 15 days after the filing Anotherpurpose of this sectida to expedite the appellate process by requiring the

of the record on appeal. appellantio order the transcript, if one is necessaiihin 10 days of the filing of the

(b) The respondent shall file a brief within 10 days after the sapticeof appeal. The filing of the statement of the reporter that the transcript has been
vice of the appellang brief orderedand arrangements made for payment for it will prevent any delay resulting

) o ) from counsel not ordering the transcript immediately
(c) The appellant shall file within 1fays after the service of Docket entries areequiredby s. 59.39 (2) and (3). In order to comply with this
the respondertt’brief a reply brief or statement that a reply briegection the docket entries will have to be kept. [Re Ordfeogie July 1, 1978]
will not be filed Judicial Council Committee’s Note, 1979Sub. (4) is amended to clarify thae
. i . statement on transcript that is initiated by the appellant must iniclfiatenationthat
(d) If the guardian ad litem appointed unde4&235 (1) (C) arrangementhave been made for the preparation and payment of copies of the tran
for the child who is theubject of the proceeding takes the positiopfriptfor the otheparties to the appeal. The language clarification rectifies a present

: f f . .- ambiguityin chapter 809 in regard to who is responsible for initiating the arrange
of the appellant, the guardlan ad literbtief shall be filed within mentsfor preparation and payment of copies of the transcript as compared with just

15 days after the filing of the record on appeal with the court @k original. The appellant must make all arrangements for the original and copies
appeals. If the guardian ad litem takes the position of a respois transcript and is responsible for payment. Cost of the preparation of the transcript

i ; Hri ; ithi is included in allowable costs under 809.25. [Re Ordectfe Jan. 1, 1980]
dent, the guardlan ad liters’brief shall be filed within 10 days Judicial Council Committee’s Note,1981:Sub. (4) is amended to require that the

after service of the appellalstbrlef. appellantfile a copy of the statement on transcript with the clerk of the trial court
(e) Cases appealed under this section shall be given preferevithén 10 days of the filing of the notice of appeal. This filing will notify the trial court
andshall be taken in an order that ensures that a decision is isg(s ©© whether a ‘{f‘;‘nssccr:ifgt'issndeu‘::sfsg’ éor:jpr‘)?eg‘j‘::’ffpl%%""z']a”dv if so,
within 30 days aﬁer_the f!llng of the, appellaméply brief or state Failure to submit the docketing fee within the time specified for filing the notice
mentthat a reply brief will not be filed. of appeal does not deprive the court of appeals of jurisdiction. The notice of appeal,
it i i tthe docketing fee, vests the court with jurisdiction. Dougl&ewey 147 Wis.
(f) A petition for review of an appeal in the supreme court, i 70 %2 0 W 1"2)37980)” Douglas wDewey 147 Ws. 2d 328433 N.W2d
any, shall befiled within 30 days after the date of the decision 643 (10g9).
the court of appeals. The supreme court shall give preference to
a petition for review of an appeal filed under this paragraph. 809.12 Rule (Motion for relief pending appeal). A per
History: 1993 a. 3951995 a. 275 - , _sonseeking relief under £08.07shall file a motion in the trial
NOTE: 1993 Wis. Act 395 which creates this section, contains extensive | s ical &lief in th ial A
explanatory notes. courtunless it is impractical to seeklief in the trial court. _
Time limits imposed by the legislature in sub. (6) did not constitute unconstitotionin the court must show why it was impractical to seek relief
tional infringements on the judiciargs they are subject to courbdification. Tme  jn the trial court qrif a motion hadeen filed in the trial court, the
limits imposed by sub. (5)id not violate constitutional guarantees of due process : : : : ;
effective assistance of counsel. Interest of Christophetd}. Ws. 2d 681 530 ?éasonsjlven by the_ trial court for _ItS actlon._ A person aggneve_d
N.W.2d 34 (Ct. App. 1995). by an order of the trial court granting the relief requested may file
Theno merit appeal procedure under s. 809.32 and the authority to extend the gmotion for relieffrom the order with the court. A judge of the
for filing a notice of appeal under s. 809.82 (2) do not apply to appeals regarding E%urtmay issue an ex parte order granting temporary relief-pend

minationsof parental rights. Gloria A. Btate]195 Wis. 2d 268536 N.W2d 396(Ct. | - . . .
App. 1995). ing a ruling by thecourt on a motion filed pursuant to this rule.

(4) STATEMENT ON TRANSCRIPT. The appellant shall file with

the clerk of thecourt of appeals within 10 days of the filing of the
otice of appeal in the trial court, a statement that a transcript is

not necessary for prosecution of the appeal or a stateméheby
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A motion filed in the court under this section mbstfiled in 6. Opinion of the court;
accordancavith s.809.14 7. Final judgment;

History: Sup. Ct. Order83 Wis. 2d xiii (1978);1981 c. 39Gs.252 :
Judicial Council Committee’s Note, 1978Rule809.12 details the procedure for 8. Order made after Jqument relevant to the appeal and
seekingtemporary relief pending appeal. It follogenerally the prior unwritten pro  papersupon which the order is based;

cedureand Rule 8 (a), FRARRe Order dctive July 1, 1978] 9. Exhibits material to the appeal whether or not received in

809.13 Rule (Intervention). A person not garty to an evidence; IR

appealmay file in the court a petition to intervene in the appeal. 10- Any other paper or exhibit filed in the court requested by
A party may file a response to the petition within seven (7) da§®arty to be included in the record;

afterservice of thepetition. The court may grant the petition upon 11. Notice of appeal;

ashowing that the petitionerinterest meets the requirements of 12. Bond or undertaking;

s.803.09 (1)or (2). 13. Transcript of reportés notes;
History: Sup. Ct. Order83 Wis. 2d xiii (1978);1981 c. 39Gs.252

Judicial Council Committee’s Note, 1978Former s. 817.12 (6) permitted the 14. Certificate of the clerk.
additionof parties but did not set the criteria for doing so. This void is filled by making (b) The clerk of therial court may request by letter permission

theintervention ruleén the Rules of Civil Procedure applicable to proceedings in th -
Courtof Appeals. [Re Order fctive July 1. 1678] P 9518t the court to substitute a photocofty the actual paper or

A party who could have, but failed to, file a timely notice of appeal may not parti@Xhibit filed in the trial court.
patein the appeal as an intervenor or by filing a nonparty brigfiin&Ww Atlantic Mut.
Ins.Co. 177 Ws. 20 341501 N.W2d 485(CE App. 1993). (2_) COMPILATION AND APPROVAL OF THE RECORD. The clerk Qf
A non-party to a;ircui[ court _a_ction may intervene in an appea| brought by Iano[hgrﬂe tl’la|COUFt Sha” aSSGmb|e the I’eCOFd n the Ol’der set fOI’th |n Sub
party, even after the time for filing a notice of appeal passed. City of Madison (1) (a), identify by number or letter each papend prepare a list
v. WERC, 2000 W1 39234 Ws. 2d 550610 N.W2d 94 of the numbered or lettered papers. At least 10 pegsto the

duedate for filing the record in the court, the clerk shall notify in
otherrelief in a case shall filemotion for the order or other relief. /N9 each party appearing in the trial court that the record has

The motion must state the order or relief sought and the grourﬁﬁ?n(?ssetmhbtlﬁd ancti_ IS ?r\:a"?btle ;otrhlnspectlon. Th::‘_tdtl?hdtl

onwhich the motion is based and may include a statement of %u de wi € notice the fist of the papers constituting

positionof other parties as to the granting of the motion. A moti feord. i

may be supported by a memorandum. Any other party may file (3) DEFECTIVE RECORD. A party who believes the record,

aresponse to the motion within 7 days of service of the motioticluding the transcript of the reportemotes, is defective or does
(2) A motion for a procedural order may be acted upon-wit ot accurately reflect what occurred in the trial court may move

: the court in which the record is located to correct the record.
outa response to the motion. A party adversdcedd by a pro ; g ;
cedural order entered withoubaving had the opportunity to Motions under this subsection may be heard undat)§:13
respondo the motion may movier reconsideration of the order  (4) TRANSMITTAL OF THE RECORD. The clerk of the trial court
within 7 days of service of the order shalltransmit the record to the court within 20 days fromctie
(3) The filing of a motion seeking an order or other reIiePf the filing of the transcript drom the date of the filing of a state

which may afect the disposition of an appeal or the content of t entthat no transcripis necessary for prosecution of the appeal,

; : - . tin no evenimore than 90 days after the filing of the notice of
recordor a briefautomatically enlajes the time for performing an u . ;
actrequired by these rulder a period coextensive with the time2PPealunless the court enges the time for the transmittal of the
betweerthe filing of the motion and its disposition. recordor the preparation of the transcript of the reptstaotes.

4 b ion(3) d i | und The clerk of the court shall notify the clerk of the trial court and
(4) Subsection(3) does not apply in an appeal under S| parties appearing in the trial courttoe date the record was

809.14 Rule (Motions). (1) A party seeking an order or

809.105 filed
History: Sup. Ct. Order83 Wis. 2d xiii (1978); Sup. Ct. Orde®2 Wis. 2dxiii; : .
1991 a. 2631995 a. 224 (5) AGREEDSTATEMENT IN LIEU OF RECORD. The parties may

Judicial Council Committee’s Note, 1978The motion procedure under former file in the court within the time prescribed by s(#).an agreed

Rule251.71 is continued except that the time for replying to a motion is reduced fr [
10to 7days. A response is not required before action can be taken on a procen%?aFemenOf the case in lieu of the record on appé’drle statement

motion because these motions include matters previously handled by letter reqiiBstSt:

or which usually do not adverselyfeét the opposingarty If an opposing party is ;

adverselyaffected by a procedural ordée has the right to request thwurt to recon (a) ShOW how the _|ssues presented by the appeal arose and

siderit. Procedural orders include the granting of requests forgamteent of time, Weredecided by the trial court; and

to file an amicus brief, or to file a brief in excess of the maximum established by the ; H

rules. This section is based on Federal Rules of Appellate ProcBdle7. Sub. (b) ReC'te Sl’ﬁmem facts pro_ved or SOUght to be proved as are

(3) modifies the prior practice under which the filing of any motion stayediaey €SSentiato a resolution of the issues presented.

dateuntil 20 days after the motion was decided. This could result in an unintentionaHistory: Sup. Ct. Ordei83 Wis. 2d xiii; Sup. Ct. Orderl04 Ws. 2d xi; Sup. Ct.

shorteningof the time in which a brief had to be filed. It coalgo result in an unnec  Order,141 Wis. 2d xiii (1987);1987 a. 403

essanydelay if a ruling on the motion would nofedt the outcome of the case, the ~ Judicial Council Committee’s Note, 1978Sub. (1) substantially embodies-for

issues to be presented to the courg brief or the record. [Re Ordefegdtive July  mers. 251.25.1t also permits the filing of a photocopy instead of the original record

1,1978] but only with the approval of the Court of Appeals, changing to some extent prior
Judicial Council Committee’s Note, 1979Sub. (1) is amended by deleting a-pro Rules251.25 (13) and 251.27. Under thiction the parties can stipulate to exclude

vision that required only an original and one copy of a motion be filed with an-appsbmeitems from the record, btitis should be done before the clerk assembles the

latecourt. With the amendment, the number of copies of a motion to be filed is n@ecord.

governecby 809.81 on the form of papers to be filed with an appellate court, whichsyh,(2). The responsibility for having the recassembled and transmitted to the

requires in sub. (2) that 4 copies of a paper be filed with the Court of Appeals andgdirtof Appeals is transferred from the appellant to the cletkefrial court. It is

copieswith the Supreme Court. [Re Ordefegfive Jan. 1, 1979] notnecessary to have the attorneys present at the pagination of the record. The federal
A motion to dismiss an appeal under sub. (3) does not extend the time for filingghécedureset forth inRule 1L (b), FRARPunder which the clerk assembles the record

cross—appealMarriage of Rossmiller.\Rossmiller151 Wis. 2d 386444 N.W2d  andthen notifies the parties so that they can inspect the record prior to it being sent

445 (Ct. App. 1989). to the Court ofAppeals is adopted. Also adopted is the federal procedure of the clerk

preparinga list of all the papers in the record. The former system of numbering each

pagein the record consecutively is abandoned for the simpler practice of assigning
809.15 Rule (Record on appeal). (l) COMPOSITION OF aletter or number to each document and using its internal page reference. Thus, the

RECORD. (&) The recordn appeal consists of the following unlesgeferenceto the third page dhe first document would be A-3 and to the fifth page

the parties stipulate to the contrary: of the second document B-5.
f ; ; N Sub. (3). This provision replaces former Rule 251.30 and s.1817.1

1 T_he paper bthCh the action or proceedlng was com Subs.(4) and (5). The provisions of former Rules 251.29 and 251.28 are included
menced; in these subsections. [Re Ordeeefive July 1, 1978]

2. Proof of service of summons or other process; Judicial Council Committee’s Note, 1981Sub. (4) is amended to provide for an

. - expeditedransmittal of the record for appeals in which a transcript is not necessary
3. Answer or other responsive pleading; for prosecution of the appeat a transcript is filed in less than the maximum time
4. Instructions to the jury' periodpermitted by ch. 809. [Re Ordefegdtive Jan. 1, 1982]

. . Judicial Council Note, 1988:Sub. (3) is amended to allow motions to cortieet
5. Verdict, or findings of the court, and order based thereasgordto be heard by telephone conference. [Re Ordectafe Jan. 1, 1988]
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Appellant'sfailure to file motion under (3) did not constitute waiver of right totelephoneor in person, with an t€er of the court. An attorney
flhggsggwdeq”acy of transcript. StateRerry 136 Ws. 2d 92401 NW2d 748 f racord with no direct briefing interest in the appeal may waive

It is the appellang’responsibility to assure that the record is complete. Where thdS OF her participation in the conference by written notice to the
recordis incomplete, it is assumed thihe missing material supports the trial courtcourt.

ruling. Fiumefreddo WicLean.174Wis. 2d 10496 N.W2d 226(Ct. App. 1993).  History: Sup. CtOrder 83 Ws. 2d xiii (1978); Sup. Ct. Ordet31 Ws. 2d xvi

) i o (1986).
809.16 Rule (Transcript of reporter s notes). (1) Within _Court of Appeals Note, 1986Section (Rule) 809.17 is repealed and recreated to
10 days of the filing ofthe notice of appeal, the appellant shablive the court of appeals authority to administer its expedited appeals program pur

i i suantto Section VII, Expedited Appeals, of the Court of Appeals Internal Operating
makearrangements with the reporter foe preparation of a tran Proceduregamended 1986). The rule replaces a similar delegation of authority to

scriptof the reportes notes of the proceedings and serviceopf  the chief judge of the court of appeals digler of the supreme court dated December
iesand file in the court designation of the portions of the report19,1983. [Re Order &ctive January 1, 1987]

er's notesthat have been ordered. Any other party may file within o )

10 days of service of the appellantiotice, a designation of addi 809.18 Rule (Voluntary dismissal). An appellant may dis
tional portions to be includeith the transcript. The appellant shalmissa filed appeal by filing a notice of dismissal in the court or
file within 10 days of the service of the other partyesignation if the appeal is not yet filed, in the trial court. The dismissal of an
the statement required by &09.11 (4) covering the other party’ appealdoes not déct the statusf a cross—appeal or the right of
designations.If the appellant fails orefuses to order the desig a respondent to file a cross—appeal.

natedportions, the other party may order the portions ordile History: Sup. Ct. Orde83 Ws. 2d xiii (1978);1995 a. 224

i i i i Judicial Council Committee’s Note, 1978An appeal may be dismissed by the
motionwith the trial court for an order requiring the appellant tgppellamat any time prior to a court decision on the appeal without approval of the

doso. courtor the respondent. This changes the former procedurmadifies Rule 42,

(2) Subsectior(l) applies to a cross—appeal. FRAP. TheRule specifically protects a respondent who has or intends to file a cross—
. . aEpeaI,and for this reason the appellant is authorized to dismiss the appeal at will.
(3) Thereporter shall serve copies of the transcript on the pahefiling of a notice of dismissal does nofeatt the liability of the appellant for costs

tiesto the appeal, file the transcript with the trial court natify or fees, or the power of the court to impose penalties under Rule 809.83 (1). [Re Order

the clerk of the court within 60 days of the date the transcript wsfgq'vew'_y 1, 1978] o N _ _
his section does not command the dismissal of a petition for a supervisory writ

orderedand arrangements made for payment. upon the filing of a notice of voluntary dismissal. A petition for a supervisory writ
(4) A reporter may obtain a@xtension for filing the transcript is hot an “appeal”. Interest of Peter B84 Ws. 2d 57616 N.W2d 746(Ct. App.

. 7 " . 4).
Only by motion Showmg gOOd cause filed in the court and serwl}%ﬁhecourt of appeals must dismiss an appeal when an apgidiaiat notice of vel

onall parties to the appeal. untarydismissal before the court issues its decision on the appeal.v.Steg197
(5) If areportefails to file timely a transcript, the court mayWis. 2d 960 542 N.w2d 143(1996).
declarea reporter ineligible to act as arficial court reporter in . .
any court proceeding and prohibit tneporter from performing 809.19 Rule (Briefs and appendix). (1) BRIEF OF APPEL-
any private reporting work until the overdue transcript is filed. LANT. The appellant shall file a brief within 40 days of the filing
History: Sup. Ct. Order83 Wis. 2d xiii (1978); Sup. Ct. Orde82 Wis. 2d xii  iN the court of the record on appeal. The brief must contain:

(1979);1981 c. 39G.252 : .
Cross-reference: See s809.80concerning serving copies pépers required to . (@) A table.Of c_onten_ts with page references of .the various por

befiled in the appellate or trial courts. tions of the brief, including headings of each section of the-ar
Judicial Council Committee’s Note, 1978Subs. (1) and (2)The procedure in ment,and a table otases arranged alphabeticaifatutes and

Rule 10 (b), FRAPfor the ordering of the transcript is combined with former s it i i ;
817.118. A time limit is placed on ordering the transcript to prevent the failure to c%theramhomles cited with reference to the pages of the brief

sofrom being a cause of delay in the appellate process. which they are cited.

. Subs(3), (4) and (5). The reporter is given 60 days from the datezthscript (b) A statement of the issues presented for review and how the
is ordered in whiclio complete the transcript, a reduction of up to 30 days from ﬂt?ial court decided them

totaltime allowedn former s. 81715. The obligation is placed on the reporter rathe

thanthe appellant to obtain an extensfonfiling the transcript because this is a mat (c) A statement with reasons as to whether ogiliment is
ter not in the control of the appellant. The application for an extension is filed in the

Courtof Appeals rather than the trial court because of the primary concern of fAgCe€Ssanand a statement as to whether the opinion should be
Courtof Appealswith cases pending before it and because of the natural reluctaqmeblishedand, if so, the reasons therefor

of the trial judge to deny a request made by his own appointee. . . . .
The powerof the Court of Appeals to impose sanctions upon a court reporter for (d) A statement ofhe case, which must include: a description

failing to file a transcript on time is expressly recognized. These sanctions wfethe nature of the case; the procedural status of the case leading
among those recommended in 1971 by a special committee appointed by mg to the appeal' the dispositi'umthe trial court: and a statement
SupremeCourt to study the problem of delayed transcripts. , . P, .

The provisions of former s. 81717, detailing the procedure for approval of theOf facts relevant to the issues presented for revigti appropr
transcript,are eliminated in favor ahe federal procedure which treats the correctio@t€ references to the record.

of the transcript the same as correction of any other pireaecord. Thus, correc f
tion of any alleged error in the transcript will be made under Rule 809.15 (3). [Re (e) An agument, arranged in the order of the statement of

Ordereffective July 1, 1978] issuespresented. The gument on each issumust be preceded
Judicial Council Committee’s Note, 1979Subs. (1) and (3) are amended to-clar hy g one sentencaimmary of the gument and is to contain the

ify that the court reporter is responsible for serving copies of the transcript on-the . : ot

ties. The appellant is responsible for initiating the arrangements for preparation te“t'or_‘Qf the appellant, theeasons therefownh_ citations to

paymentof the original and copies of the transcript. Rule 809.16 does not prohitite authorities, statutes and parts of the record relied on as set forth

any party from waiving the service of copies of the transcript. [Re OrfimtigeJan.  in the Uniform System of Citation ar@CR 80.02
1,1980] ’

A procedure is established fage when court reportemotes are lost while post— (f) A short conclusion stating the precise relief sought.
trial proceedings are pending. Stat®glLeon127 Ws. 2d 74377 N.W2d 635(Ct. (g) Reference to aindividual by first name and last initial
App. 1985). . . .
ratherthan by his or her full name when the record is required by
809.17 Rule (Expedited appeals program and pre- law to be confidential.
submission conference). (1) In order to minimize appellate  (2) AppeEnDIX. The appellang brief shall include a short
delayand reduce its backlog, the court of appeals may developampendixproviding relevant trial court record entries, the findings
expeditedappeals program. The program may involve mandatasy opinion of the trial court and limited portiond the record
completionof docketingstatements by appellasittounsel and essentiato an understanding of the issues raised, including oral
participationin presubmission conferences at the directiom®f or written rulings or decisions showing the trial cairgasoning
court, but participation in the coust’accelerated briefing andregardingthose issues. Trappendix shall include a table of eon
decisionprocess is voluntaryThe rules and procedures governtents. If the record is required by law to be confidential, the por
ing the program shall be set forth in the court of appeals’ intern@ns of the record included ithe appendix shall be reproduced
operatingprocedures. usingfirst names and last initials instead of full namepersons,
(2) Thecourt of appeals may require all attorneys of record gpecifically including juveniles and parents joiveniles, with a
anyappeal to participate in a presubmission conference, eithemmyationthat the portions of the record hawveen so reproduced
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to preserve confidentiality and with appropriate references to twih pagination at the center of the bottom giar A brief may

record. be bound by other methods authorizedvriting by the clerk of
(3) RESPONDENT'SBRIEF. (a) The respondent shall fildbsef thecourt.

within 30 days of the service of the appellaritief. The brief (c) Length. 1. Those portions of a partyor a guardian ad

mustconform withsub.(1), except that the statement of issues anidem’s brief referred to in sul§l) (d), () and(f) shall not exceed

the statement of the case may be excluded. 50 pages if a monospaced font is usedlgdO0 words if a proper
(b) The respondent may file with his or her brief a supplemetional serif font is used.
tal appendix in conformity with sul§2). 2. Appellants replybrief or a brief filed under suk?) shall

(4) RepLyBRIEF. The appellant shall file within 15 days of thenot exceed 13 pages if a monospaced font is used or 3,000 words
serviceof therespondens brief a reply brief or statement that af a proportional serif font is used.

reply brief will not be filed. (d) Form and length certificationCounsel shall append to the

(5) CoNsOLIDATEDAND JOINTAPPEALS. Each appellant in cen brief and appendix a signed certification that the brief and appen
solidated appeals arjoint appeal and each co—appellant may fileix meet the form and length requirements of p@sand(c) in
aseparate brief or a joint briefvith another appellant or co-the following form:

appellant. A joint brief must not exceed the page allowance for | hereby certify that this brief conforms to the rules contained
asingle appellant. in 5.809.19 (8) (band(c) for abrief and appendix produced with

(6) Cross-APPEAL. The partiesn a cross-appeal have thea[monospaced] [proportional serif] fonThe length of this brief
samebriefing rights as the parties in an appeadcept that a s ....[pages] [words].
respondent-cross—appellaiall, within 30 days after service of Signed:
the appellant-cross-respondent’ brief, file a combined Si
respondent—cross—appellartikef that does not exceed the sepa o 'Q”at“fe
ratepage limitations for each portion of the brief. The appellant- For purposes of the certification and length requirements of
cross—respondenshall, within 30 days after service of the this subsectioncounsel may use the word count produced by a
respondent-cross—appellantsrief, file a combined reply— commercialword processor available to the general public.
cross—respondentlsrief that does not exceed the sepapage (8m) GuarDIAN AD LITEM BRIEF. If the guardian ad litem
limitations for each portion of the brief. choosedo participate in an appeal and takes the position of an

(7) NONPARTYBRIEFS. (a) A person not a party may by motiorappellant,the guardian ad liters’brief shall be filed within 40
requestpermission to file a brief. The motion shall identify thélaysafter the filing in the court of the record on appeal. If the
interestof the person and state why a brief filed by that persongsardianad litem chooses to participate in an appeal and takes the
desirable. positionof a respondent, the guardian ad litebrief shall be filed

(b) If the brief will support or oppose a petition unded@9.62  Within 30 days after service of the appellairief. If theguardian
or809.70Q the brief shall accompany the motion ahall be filed adlittm chooses not to participate in an appeal afaiion or pre

within the time permitted for the opposing party to éilesponse ceedingthe guardian ad litem shall file with the coustatement
to the petition. of reasons for not participating within 20 days after the filing of

(c) Except as provided in pgb), the motion shall be filed not the appellant brief.

later than 10 days after thespondens brief is filed and the brief ~ (9) BRIEF COVERs. Each brief or appendix shall have a front
shall be filed within the time specified by the court. andback cover The front cover shall contain the name of the

(8) NUMBER, FORMAND LENGTH OF BRIEFSAND APPENDICES. () court, the caption and number of the case, the court and judge
Number. 1. Except as provided in809.43 a person who files appealedrom, the title of the document and the name and address

abrief or appendix in the supreme court shall file 22 copies wiih counsel filing the document. Thevers of the appellastbrief

the court, or such other number as thuirt directs, and serve 3Shall be blue; the respondest’ red; a combined respondent-

copieson each party cross—appellantsed with a blue divider page; a combined reply—
2. Exceptas provided in sub@. and $809.43 a person who c_ross,—responf:ient’gray with a red divider page; a guardian ad

files a brief or appendix in a court of appeals sfil@l10 copies teM'S, yellow; a person other than a pagyeen; the reply brief,

with the court, or such other number as the adivects, and serve 9raY:and the appendix, if separately printedhite. In the event

3 copies on e,ach party ' the supreme court grangspetition for review of a decision of the

3. Except as provided in809.43 a person whis found indi courtof appeals, the covers of the briefs of each party shétiebe

" . L samecolor as the cover of that parybriefs filed in the coundf
gentunder s814.29and files abrief or appendix in the court of appeals payb
appealsshall file the original and 4 copies with the court aadre History: Sup. Ct. Order83 Ws. 2d il (1978); Sup. Ct. Orded2 Ws. 2d xii
onecopy on each party (1979);1979 c. 10; Sup. Ct. Orderl04 Ws. 2d xi (1980)1981 c. 39Gs.252 Sup.
i i i t. Order 111 Wis. 2d xiii (1983); Sup. Ct. Ordetl2 Ws. 2d xv (1983); Sup. Ct.
(b)f.':or.m' A brief and appendix must conform to the followings. Orcet T We: 2 (1983)Sup. Ct. OrderL23 W, 2d xx (1985); Sup. Ct. Order
specifications: 146 Wis. 2d xxxiii (1988); Sup. Ct. Ordet51 Ws. 2d xvii (1989); Sup. Ct. Order
1. Produced by a dup”cating or Copying process that produ%ﬁ%V\ﬁS. 2d xiii (1981); Sup. Ct. Ordet64 Ws. 2d xxix(1991); Sup. Ct. Ordet67

: . . . S. 2d xiii (1992); Sup. Ct. Ordefl71 Ws. 2d xiii, xvii, xxxvii (1992); Sup. Ct.
acleay black image of the original on white pap@riefs shall be 5 gerno,. 9§—20 )179 Ws. 2dxxv; 1993 a. 4861995 a. 22,45u(p. Ct.)Ordgr No.

producedby using either a monospaced font or a proportional ses#t-01 208 Ws. 2d xxiii (1997);1997 a. 35

font. Carbon copies may not be filed. Judicial Council Committee’s Note, 1978Sub. (1). The formdor briefs estab
lishedin former Rule 251.34 is generally followed except that the requirement of a
2. Produced on 8-1/2 byl Inch paper synopsisof the agument in the table of contents is eliminated. Former Rule 251.34

3. b Ifa monospaced font is used: 10 characters per in€hrequired the synopsis and gave 208.\W30 as an illustration. The synopsis was
no fongerincluded in most briefs and if it was, often was very lengthy and served no

dOUb!e_SPacedi 15 .inCh main on the left side and a one-inchygy purpose. Itis replaced in the tableohtents by a shortesne sentence summary
marginon all other sides. of each sectionf the agument portion of the brief. New statements pertaining to the

; ; . : ; ;- :needfor oral agument and whether the opinion in the case will set precedent and thus

C. lf. a_pl’OpOl’tIOI’l_&ﬂ font is used: proportlonal_senf font, RNl 6uidbe published are adde@he purpose of the latter is to assist the court in screen
mum printing resolution of 200 dots per inch, AGint body text, ing cases for oral gument or submission on briefs.
11 point for quotesand footnotes, leading of minimum 2 points, Sub.(2). The lengthy appendix with the narrative of testimony required by former
maximumof 60 characters per fulhe of body text. Italics may Rule251.34 (5) is replaced with the system used in the United States Court of Appeals
§ P r the Seventh Circuit. Under this system the original record serves as the primary

not be used for normal body text but may be used for citatiofSigence of what occurred in tiréal court, The appendix becomes a very abbrevi

headingsemphasis and foreign words. ated document with only those items absolutely essential to an undersiiitiag

f . case. It is designed to be nothing more than a useful tool to the menftibescourt.
4. Securely bound onlgn the left side with heavy StrengthThefaiIure to include some item in the appendix has fexebdn the ability or willing

staplesor by means of thgperfect” (“hot glue”) binding method, nessof the court to consider any matter in the record. This change, combined with
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the elimination ofthe requirement of printed briefs, should reduce the cost of an 1. Are plainly contrary to relevant legal authority that appear

appeal. [T .
Sub.(5). Each appellant in a case has the right to file a separate brief and nee cr)wl?e sound and. are n0t, Slgnlflcan.tly Cha”eng.ed’ .
sharea brief with co-appellants. 2. Are ontheir face without merit and for which no supporting

Sub.(6). The parties to a cross-appeal can file the same briefs as the parties tgytiehorityis cited or discovered; or
mainappeal. Thus the cross—appellant can file a 40 page brief as cross—appellant in . -
additionto his 40 page brief as respondent. The cross—appellant caroaibine 3. Involve solely questions of fact and the fact findings are
bothbriefs in a single brief but is limited to the page limits on each section of bri@jeaﬂy supported by siitient evidence; or
A cross—appellant filing a 30 page brief as respondent is still limited to a 40 page brlef(b) The briefs fully present and meet the issues on appeal and
ascross—appellant. f 1€ f

Sub.(7). The practice under former Rule 251.40 is modified to requiretiuest ~ fully develop the theories and legal authorities on each side so that

to file an amicus curiae brief be made by motion rather than by I&tde 29, FRAP nogm i i
Themotion shouldndicate the interest of the amicus and why a brief by the amic?ral a'gume.“.t would be O.f such al Yalue that it does l’lOt jus
is desirable. ﬁy the additionakéxpenditure of court time or cost to the litigant.

SUES,-(?) andd(g)- dlnbadditit?n to briefrs1 prod#cted by the Stand?rd tytr;ograp?tical pro (3) Thecourt shall determine the amount of time for orglar
cessbriefs produced by a mimeograph or photocopy process from typewritten ci ; ; :
may also be filed. The principal objective is to reduce the cost of an appeal to%mallowed to each party in a case either by generspecial

Court of Appeals. The specifications for the printed and typewritten pages Heder.

designedo resultin briefs of approximately an equal number of words no matter : ; ;
which process is used. The paper siZ8-1/2 x 1 is specified for the sake of unior (4) On motion of any party or its own motion, the court may

mity and ease of handling. order that oral gument be heard by telephone.
Colorsfor covers are specified to permit easy identification of the briefs. [Re OrderHistory: Sup. Ct. Ordei83 Wis. 2d xiii (1978); Sup. Ct. Ordet41 Ws. 2d xiii
effectiveJuly 1, 1978] (1987).

Judicial Council Committee’s Note, 1979:Sub. (8) (a) previously required that ~ Judicial Council Committee’s Note, 1978:The Supreme Court has for a number
30 copies of a brief or appendix be filed in either @wurt of Appeals or Supreme of years scheduled some cases for submission on briefs only withoaigorakent
Court. The number of copies to be filed in the Court of Appeals or Supreme Caduréan efort to accommodate its bygoning caseload. The criteria by which the court
hasbeen reduced to 20 copies to reflte smaller number of judges deciding andecidesvhether a case is to have orajianent have never been formadigiopted.
appeabefore the Court of Appeals and thefidiilty the Supreme Court is facing in  Thisrule is a statement of those criteria. Counsel should address these criteria in their
havingenough storage space to retain the 30 copies of a brief previegsiyed.  briefsin discussing the question of the need for ogliament. See Rule 809.19 (1)
Theprovision in Rule 809.43 requiring the filing of 10 copies of a brief and appendi). Flexibility is provided by sub. (3) as to the length of orglieent in order to meet
in an appeal heard by one judge remains unchanged. [Re Qedéveflan. 1, 1980] theneeds of an individual case. It may be appropriate, for example, to have an oral
Judicial Council Committee’s Note, 1981Sub. (1) (e) is amended to incorporateargumentor the sole purpose of allowing the court to ask questibnsunsel. [Re
SCR80.02 governing citation o& published court of appeals or supreme court opirOrdereffective July 1, 1978]
ion in a brief, memorandum or other document filed with the court of appeals orjudicial Council Note, 1988:Sub. (4) [created] authorizes oragjaments to be
supremecourt. heardby telephone conference on motion of any party or the court of apfieals.
Sub.(8) (b) 4 previously required that a brief and appendix be bound only on tBedereffective Jan. 1, 1988]
left side with staple or tape. A sigfent number of heavgtrength staples are to be

usedto assure that the briefs and appendix remain securely bound when used b ot oo
courtof appeals and supreme court. The prior alternative method of binding the b¥i§@23 Rule (PUbhcatlon of oplnlons). (1) CRITERIA FOR

andappendix solely with tape is repealed. PUBLICATION. (a) Whileneither controlling nor fully measuring
_Sub.(9) is amended tolarify that both a front and back cover of a brief and apperthe court's discretion, criteria for publication in thdiofal reports
dix are required. [Re Orderfective Jan. 1, 1982] of an opinion of the court include whether the opinion:

Judicial Council Note, 1988:Sub. (7) (b) permits nonparties to request permis . . . .
sionto file a brief supporting or opposing a petition for the Supreme (r:1ourt toreview 1. Enunciates aew rule of law or modifies, clarifies or citi
a decision of the Court of Appeals or to take original jurisdiction. In these cases, ot .
motionand the brief shall bepﬁled togethwiithin th% timJe permittetbr response by éh?esan eX|.st|ng rule; i . . .
the opposing party 2. Applies an established rule of law to a factual situation sig
Revisedsub. (8) (c) clarifies that the page limit doesinotude the table of cen nificantly different from that in published opinions;
tents,table of cases and other authorities, statemessoés, statement on orajar . e . . ..
mentand publication, appendix supplemental appendix. [Re Ordefeefive Jan. 3. Resolves or identifies a conflict between prior decisions;

1,1989] o L . 4. Contributes to the legal literature by collectoase law or
Th'g;r?ppsatl%elll%ngghIlzngltt)?:cgg%u)l'a. (8) apply original jurisdiction actions. s v reciting legislative history; or

5. Decides a case of substantial andtinuing public interest.
809.20 Rule (Assignment and advancement of  cases). b) An opinion should not be published when:
The court may take cases under submission in such order and upo$11 The issues involve no more than the application of well-

suchnotice as it determines. A party may file a motion to advance ; L
the submission of a case either before or after the briefs have bé%ﬁlilzed[rurllgsi:;nggégea:t:e%crsrnvyr?ef[ﬂgtr ?Irfgi[{/ci)génce fisisnt o
filed. The motion should recite the nature of the public or private 6rtthe' dament and the briefs show the evidence ifi-suf
interestinvolved, theissues in the case and how delay in submig“PP" judg : w vi

N Wi Hidici - P Cient;
S'ﬂ?s:’gr';': bseu,E rgtjluodrgglsmst.g% S“C ?1%%?I|shment of justice. 3. The issues are decided on the basis of controlling precedent

Judicial Council Committee’s Note, 1978:This rule incorporates the present@nd no reason appears for questioningualifying the' precedent;
unwrittenprocedure for having the submission of a case advanced. Italso specifies 4, The decision is by one court of appeals judge under s.
the factors that may &fct the advancement of a case. [Re Ordkerceve July 1, 752.31(2) and(3);

1978] / . - .
5. It is a percuriam opinion on issues other than appellate

809.21 Rule (Summary disposition). (1) The court upon jurisdictionor procedure;

its own motion or upon the motion of a party may dispose of an 6. It has no significant value as precedent.
appealsummarily (2) DecisioN oN PuBLICATION. The judges of the court of

(2) A party may file at any time a motion for summary disposgppeaISNho join in an opinion in an appeat other proceeding

; ) ; . heshall make aecommendation on whether the opinion should be
:'no:tigr]én appeal. Sectic09.14governs the procedure on elps)ubllshed. A committee composed of the chief judge or a judge

History: Sup. Ct. Order83 Ws. 2d xiii (1978):1981 c. 396s. 252 of the court of appeals designated by the chief judge and one judge
Judicial Council Committee’s Note, 1978:The basic concept in former Rule from each district of the court of appeals selected by the court of

251.540f allowing the Supreme Court to dispose of appeals summarily is continu pealgudges of each district shall determine whether an opinion
but Rule 809.21 specifically authorizes a motion for this purpose. Such a motion %0 be published

often used undeprior procedure, but the rules did not expressly authorize it. [Fi . .
Ordereffective July 1, 1978] (3) UNPUBLISHED OPINIONSNOT CITED. An unpublished opin

ion is of no precedential value and for this reason may not be cited
809.22 Rule (Oral argument). (1) The court shall deter in any court of this statas precedent or authorigxcept to sup
mine whethera case is to be submitted with orajement or on porta claim of res judicata, collateral estoppel, or tdithe case.

briefs only _ _ ~ (4) REQUESTFORPUBLICATION. (a) Except as provided in par
(2) Thecourt may direct that an appeal be submitted on brigfs), any person may at any time file a request that an opinion not
only if: recommendedor publication or an unreportezpinion be pub
(&) The aguments of the appellant: lishedin the oficial reports.

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/scr/80.02
https://docs.legis.wisconsin.gov/document/courts/116%20F.3d%20220
https://docs.legis.wisconsin.gov/document/statutes/1999/809.14
https://docs.legis.wisconsin.gov/document/acts/1981/390
https://docs.legis.wisconsin.gov/document/acts/1981/390,%20s.%20252
https://docs.legis.wisconsin.gov/document/statutes/1999/752.31(2)
https://docs.legis.wisconsin.gov/document/statutes/1999/752.31(3)
https://docs.legis.wisconsin.gov/document/statutes/1999/809.23(4)(b)

809.23 RULES OF APPELLATE PROCEDURE Updated 99-00Wis. Stats. Database 10

(b) No request may be made for the publication of an opiniorPublicationof court of appeals’ opinions. Scott. WBB July 1988.
thatis a decision by one court of appeals judge undé&sx31(2) ] )
and(3) or that is a per curiam opinion on issues other than-app@?9.24 Rule (Reconsideration). The court of appeals may
late jurisdiction or procedure. on its own motion reconsider a decision or opinion at any time

i i ior to remittitur if no petition for review under&09.62is filed
(c) A person may request thaper curiam opinion that doesP"°r 10 It Y ! .
not address issues of appellate jurisdiction or procedurdthe OF Within 30 days of the filing of a petition for reviewA motion

drawn, authored and recommendedpublication. That request fOr réconsideration is not permitted.

shall be filedwithin 20 days of the date of the opinion and shaé{gg%‘?%glsé{pég%_%gem Ws. 2d xii (1978); Sup. Ct. Ordet04 Ws. 2d xi

bedecided by the panel that decided the appeal. Judicial Council Committee’s Note, 1981Rule 809.24 is amended to refer prop
(d) A copy of any request madeder this subsection shall peerly to the petition for supreneurt review of decisions of the court of appeals. The

. rule has been redrafted stylisticalljlo substantive change is intended. [Re Order
servedunder s809.800n the parties to the appeal or other-prasfective Jan. 1, 1982] vy W 9 [

ceedingin which the opinion was filed. party to the appeal or
proceedingmay file a response to the request within 5 days aften9.25 Rule (Costs and fees). (1) CosTs. (a) Costsin a

therequest is filed. civil appeal are allowed as follows unlegberwise ordered by
History: Sup. Ct. Order83 Wis. 2d xiii (1978); Sup. Ct. Orde®2 Wis. 2dxiii; the court:

1981c. 390s.252 Sup. Ct. Orderl09 Wis. 2d xiii (1982); Sup. Ct. Ordet18 Wis. T

2d xiii (1984); 1991 a. 189Sup. Ct. Order 96-10, 208i¥v2d xiii (1997). 1. Against the appellant before the court of appeals when the
Judicial Council Committee’s Note, 1978As with Rule 809.22 on oral gu-- appealis dismissed or the judgment or ordeirafed.

ment,a former practice of the Supreme Court is written into this Rule and formal cri .

teriaestablished for it. The trend toward nonpublication of opinions is nationwide 2. Against the respondent before the court of appeals when

andresults from the explosion of appellate court opinions being writterpaind thejudgmem or order is reversed.

lished. Many studies of the problem hasencluded that unless the number of epin . ”,

ions published each year isduced legal research will become inordinately ime- 3. Against the petitioner before the supreme court when the

consumingand expensive. Somegae that even accepting the premise that a coujtidgmentof the court of appeals isfiained by the supreme court.

may properly decide not to publish an opinion this should not prevent that opinion .

from being cited as precedent since in common law practice any decisicowta 4. Against the respondent before the supreme court when the

is by its nature precedent. Othergue that a court may try to hide what it is doingjudgment of the court of appeals is reversed by the supreme court

in a particular case by preventing the publication of the opinion in the case. :
Thereare several reasomgy an unpublished opinion should not be cited: (1) Thandthe costs in the court of appeals are canceled and may be taxed

type of opinion written for the benefit of thearties is dfierent from an opinion writ %y the supreme court as costs against another. party

tenfor publication and often shoutbt be published without substantial revision; (2) 5. In all other cases as allowed by the court

If unpublished opinions could be cited, services that publish only unpublished opin ™’ ) :

ionswould soon develop forcing the treatment of unpublished opinions in the same (b) Allowable costs include:

manneras published opinions thereby defeating the purpose of nonpublication; (3) P . .
Permittingthe citation of unpublished opinions gives an advantage to a person whaq 1. Costof printing and assembl'ng the number of copies and

knowsabout the case over one who does not; (4) An unpublished opinion is not riéefs and appendices required by the rules, not to exceed the rates
authoritybut only a repeated application of a settled rule of law for which theregenera”ychaged in Dane County\isconsin, for dset printing

amplepublished authority —read d bling;
If it is desirable to reduce the number of published opinions, the only altematgg camera-ready copy and assembiing;

to having some opinions unpublished is to decide cases without written opinions. 2. Fees chged by the clerk of the court;

This would be far worse because it would compouncptioblems of nonpublication . . .

andat the same time take away from the parties the benefit of a written opinion. 3. COst ofthe preparation of the transcript of testimony or for
Section752.41 (3) authorizes the Supreme Court to establish by rule the procecappealbonds;

underwhich the Court of Appeals decides which of its opinions are to be published. : :

Sub.(1) provides for a committee of judges of the Court of Appeals to make this deci 4. Fees of the clerk dhe trial court for preparation of the

sion. recordon appeal;
As a safeguard against any mistakes as to nonpublication, sub. (4) adppts¢he i

dureof the United States Court of Appeals for the Seventh Circuit in permitting a per 5. Other costs a_S directed by the court. i

sonto request that an unpublished opinion be published. [Re Ofdetived July 1, (c) A party seeking to recover coststire court shall file a

1978] ithi i isi
Judicial Council Committee’s Note,1979:Sub. (4) is amended to delete the priorStatement)f the costs within 14 days of the filing of the decision

requirementhat a motion had to be filed in order to ask the Coutppfeals to have O.f the court. An OPPOSinq party may file, within 7 days of the ser
one of its unreported opinions published in thdial reports of the Court of Vvice of the statement, motion objecting to the statement of costs.
Appeals. Requiring a motion to be fildéd to confusion in some instances because

the person requesting the opinion to be published may not be a party to the appea(d) Costs a"Qwed by Fhe court are taxed by the clerk O_f_the
decidedby the opinion and uncertainty can occur as to who should be served witb@urt of appeals irrespective of the filing by a party of a petition
copyof the motion and given an opportunity to respond. The requirement to fil§@y review in the supreme court. In the event of review by the

motion has been replaced by the need to simply make a request to the Court of
Appealsfor publication ofan unreported opinion. [Re Ordefestive Jan. 1, 1980] SUPremecourt, costs are taxed by tbkerk of the supreme court

Court of Appeals Note, 1997A request under this paragraph [sub. (4) (c)] doe@sset forth in parga) and(b). The clerk of the supreme court shall

not affect the time under sec. (Rule) 809.62 for filing a petition for revienin the  jnclydein the remittitur the costs allowed in the court. The clerk
caseof reconsideration of a Court of Appeals decision or opindtihdrawal of an

opinionrenders that opinion a nullipccordingly a petition for review of that opin Of_ circuit court shall enter the judgment for costs in accordance

ion filed prior to its withdrawal isf no efect, except that the petitioner may incorpo with s.806.16

rateit by reference in a petition for review of the opinion subsequently issued in the .

appeagr proceeding. P P quenty (2) Fees. (a) The clerk of the court shall charthe following
Court of Appeals Note, 1997The Court of Appealsecognizes that many of its fees:

opinionsare issued as per curiam opinions that should not be publishedseader " _ " . .

(Rule) 809.23(1)(b)5, Stats. This amendment [of sub. (4)] establishescadure | 1. For filing an appeatross a_ppeal, petition for reviepeti

wherebya person may request that a per curiam opinion be withdrawn, autinored tion to bypass, or other proceeding, $150.

recommendedor publication. The amendment also expressly sthgsan opinion . s

issuedby a single judge of the Court of Appeals urslss. 752.31(2) and (3), Stats., 2. For maklng a copy Qf a record, paperopinion of the court

will not be published. andcomparing it to the original, 40 cents for each page.

An attorney was fined $50 for citing an unpublished opinion of the Court of i i At
Appeals. Tamminen vAetna Casualtg Surety Co109 Ws. 2d 536327 N.W2d 3. For comparing for certification of a Copy@fecord’ entry

55(1982). or paperwhen the copy is furnished by the person requesting its

Sub.(3) does not ban citation to circuit court opinions. BrantitRC,160 Ws.  certification,25 cents for each page.
2d 353 466 N.W2d 673(Ct. App. 1991). - .
Citationto an unpublished Court of Appeals decision to show a cob#ivteen . 4. Fora Cemflcfate and seal, $1, except foran att(mm},mi
districtsfor purposes of s. 809.62 (1) (d) is appropriate. Statgginbotham162 icateof good standing, $3.
Wis. 2d 97§ 471 N.W2d 24(1991). (b) The state is exempt from payment of the fees set forth in

A party’s invitation to the court of appeals to consider an unpublished opinion, f :
evena naked citation to it, violates the letgerd spirit of sub. (3). Kuhn listate ﬁér(a) 1.to4., except that the clerk is not obligated to supply the

Co.181 Wis. 2d 453510 N.W2d 826(Ct. App. 1993). statewith free copies of opinions.

Only the Supreme Court has the poweoverrule, modify or withdraw language i
from a published opinion of the Court of Appeals. Cook®0k,208 Ws. 2d 166 (C) The clerk of the court of _appe_als may refuse to file, record,
560 N.W2d 246(1997). certify, or render any other service without prepayment of the fees

Thenoncitation rule and the concept of stare decisialthat 61 MLR 581 (1978). establishedy this section.
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(3) FrivoLous APPEALS. (@) If an appeal or cross—appeal ishe supreme court and the complete record in the case théess
foundto be frivolous by the court, the court shall award to the suzaseis remanded tthe court of appeals with specific instructions.
cessfulparty costs, fees and reasonable attorney fees under (tlg;Ht%t)o?gBlSupé gcé. %gem Ws. 2d xiii (1978); Sup. Ct. Orde®2 Wis. 2d xiii

g . . ; C. .
sect!on. A mO’[IOI’! for costs, fees and attg.mey famder this sub , Judicial Council Committee’s Note, 1978Former s. 817.35 is embodied in this
sectionshall be filed no later than the filing of the respondentsectionexcept that the time for issuance of the remittitur is reduced from 60 to 31

brief or, if a cross—appeal is filed, the cross-responddief.  days.[Re Order ebctive July 1, 1978] ) o i
h f f Judicial Council Committee’s Note, 1979This section is amended by creating
(b) The costs, fees and attorney fees awarded unde@par ; sub. (2) that specifically authorizes the Supreme Court after filing its decision in the

may be assessed fully against the appelairdross—appellant or reviewof a decision from the Court of Appeals to remit directly tottiaecourt the

i _ completerecord of the case without the necessity of returning the case to the Court
theattorney representing the appellancmss-appellant or may of Appeals for remittitur tdhe trial court. The only exception to this new procedure

be assessed so that the appellant or cross—appellant and the @ifiG8ccur when the Supreme Court remands a case to the Court of Appeals with some

ney each pay a portion of the costs, fees and attorney fees. specificinstructions that the Court of Appeals is required to fol[®e Order dec-
. . tive Jan. 1, 1980].
(c) In order to find an appeal or cross—appeal téribelous An appellate cours jurisdiction ceases upon remittitur in the absence of inadver

underpatr (a), the court must find one or more of the following;tence,fraud, or void judgment. The inadvertence exception applies to tha act
. . remittingthe record itself, which must lreadvertently done. State ex rel. Fuentes
1. The appeal or cross—appeal was filed, used or continued,iBourt of Appeals225 Ws. 2d 446593 N.W2d 48(1999).
bad faith, solely for purposes of harassing or maliciously injuring

another.

2. The party or the party'attorney knewor should have SUBCHAPTERIII
known, that the appeal or cross—appeal was without any reason
ablebasis in law or equity and could not be supported pgal FELONY APPEAL PROCEDURE IN COUROF APPEALS
faith agument for an extension, modification or reversahaét
ing law. ;
History: Sup. Ct. Order83 Wis. 2d xiii (1978); Sup. Ct. Orde®2 Ws. 2d xiii ?notgl,fsoseth%ﬁ.(Appeals in felony cases). (1) DEFINITIONS.
(1979);Sup. Ct. Orderl04 Ws. 2d xi (1981)1981 c. 316317 1981 c. 3955220 . _ _ )
5339198855& 29Sup. Ct. Orderl51 Wis. 2d xvii (1989);1995 a. 2241997 a. 254 (a) “Postconviction relief” means, in a felony or misdemeanor
a. : F At ;
- ) L ) - casean appeabr a motion for postconviction relief other than a
Judicial Council Committee’s Note, 1978:Most of the provisions of former ss. .
251.23and 251.90 are retained. The major change is fo provide that exdontionOtionunder s973.190r974.06 In a ch48,51, 550r938case,
costs in the Court of Appealstis be had in the trial court in accordance with Ruleotherthan a termination of parental rights case undé8<.3 it

806.16rather than in the Court of Appeals. The Judicial Council did not review thegnsan appeabr a motion for reconsideration by the trial court
adequacyof the fees and thus made mzommendations on them. It is suggested

however that many of the fees appeari® out of date and should be revised. ThisOf its final jUdg_mem or Ordef; in such ca_ses a notice of intent to
should be done in connection with a general review of fees in all cdResOrder  pursuesuch relief or a motion for such relief need not be stted
effectiveduly 1, 1978] , seeking‘postconviction” relief.

Judicial Council Committee’s Note, 1979:Sub. (1) (a) andd), which governs w s . .
coststhat are allowed in an appeal to the Court of Appeals or a review by the SupremeD) “Sentencing” means, infalony or misdemeanor case, the

Court,have been amended for purposes of clarification. impositionof a sentence, fine or probation. In a48.51, 55 or

A provision has been added to clarify that costs are taxed by the clerk in the CO8B case. other than a termination of parenta| r|ghts case snder
of Appeals irrespective of the filing of a petition for review in the Supreme Courf,, o - . f
In the event of review by the Supreme Court, a provision has been added specifiC §y43 it means the entry’f the trial cours final JUdgmem or

statingthat costs are allowed against a petitioner in a case before the Supreme @idler.

whenthe decision of that courtfaims a judgment of the Court of Appeals. 2) A A
An additional clarifying provision has been added allowing costs against arespon ( ) PPEALORPOSTCONVICTIONMOTION BY DEFENDANT. (a)

dentin a case before the Supreme Court when the petitioner before the Supreme €tfendantseeking postconviction relief in felony case shall
hasachieved reversal of a judgment of the Court of Appeals. The provision furtigemply with this section. Counsel representing the defendant at

statesthat the costs that were allowed when the case was originally decided by : ; ; " ;
Courtof Appeals are canceled. [Re Orddeefive Jan. 1, 1980] é'é“ntencmg shall continuepresentatiobby filing a notice under

Judicial Council Committee's Note, 1981Sub. (2) (a) 1. is amended to correctPalr- (0) if the defendant desires to pursue postconviction relief

the reference from a petition to appeal to a petition for revighe supreme court unlesssooner dischaed by the defendant or by the trial court.
reviewsthe decisions of the court of appeals. [Re Ordect¥e Jan. 1, 1982] . .

An appeal was frivolous where an assertion of trial court error was without any rea (b) V\_ﬁthm 20 days of thelate of sentencing, the dEfendfant
sonablebasisin law or equity and there was ngyament that existing law should shallfile in the trial court anderve on the district attorney a notice

havebeen extended, modified or reversed. In Matter of Estate of Koenigsthérk, i ioti i i i
Wis. 20 304 351 N W2dl 169(Ct. App. 1084) ?gelr;étlalgt\,&ic:]gyrsue postconviction relief. Thatice shall include

Tax protesters appealing without counsel wemeperly assessed costs under sub: .
(3) (c) 2. Tacy v Department of Revenu#33 Wis. 2d 151394 N.W2d 756(Ct. 1. The case name and court caption.
App. 1986). . e . . .
Restrictingaccess to courts as a sanction for frivolous action was upheld Wherectfg? 2. An identification of the J”d.gn.‘e”t 0.’ order from Whm
orderwas narrowly tailored to balance the interests of public access to courts,-res j@fendanintends to seegostconviction relief and the date it was
cataand the publis right not to have frivolous litigation be a drain on publicgrantedor entered.

rl%sgoltirces.Mlnnlecheske VGriesbach161 Ws. 2d 743468 N.W2d 760(Ct. App. 3. The name and address of the defendant and the defendant’

Asking the Court of Appeals to reweigh the testimony of witnesses ame¢h  trial counsel.

aconclusion regarding credibility contrary to that reached by a trial judgé&ivas o :
lous. Lessor vWangelin, 221 Ws. 2d 659586 N.W2d 1(Ct. App. 1998). 4. Whether defendarst'trial counsel was appointed by the

A frivolous appeal filed by a non—lawyer results in the same harm as if it were filgtattepublic defender and if so, whether the defenddimancial

byei lawyfléé rl1t Woubld not be fgir (;erlotgticaéo say that had ba lawyer tfti:ed the allapealcircumstancehave materially improved since the date the defen
costswou ave peen awarde! ut to aeny recovery because the appeal-was o H H
sentedoy a pro se litigant. Holz Busy Bees Contracting, In223 Ws. 2d 598589 defnt Smdlgency was determined.

N.W.2d 633(Ct. App. 1998). 5. Whetherthe defendant requests the state public defender

. to appoint counsel for purposes of postconviction relief.
809.26 Rule (Remittitur). (1) The clerk of the court shall .
transmitto thetrial court the judgment and opinion of the court, 8- Whether a defendant who does not request the state public

andthe record in the case filed pursuant 808.1531 days after defenderto appoint counsel will represent himseifherself or
the filing of the decision of the court. # petition for review is W',ll _bedrepreselnted bydr,etamed C(;)UI’(;ZGL If ;h?l gef_edﬁtd
filed pursuant to s809.62 the transmittal is stayed until the"€'@NEACOUNSE], couns&name and address shall be included.

supremecourt rules on the petition. (c) Within 5 days after a notice under p@) is filed, the clerk
(2) If the supreme court grants a petition for review déei  shall:

sionof the court of appeals, the supreme court upon filing its deci 1. If the defendant requests representation by the state public
sionshall transmito the trial court the judgment and opinion oflefenderfor purposes of postconviction relief, send to the state

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/1999/809.25(3)(a)
https://docs.legis.wisconsin.gov/document/statutes/1999/809.25(3)(a)
https://docs.legis.wisconsin.gov/document/acts/1981/316
https://docs.legis.wisconsin.gov/document/acts/1981/317
https://docs.legis.wisconsin.gov/document/acts/1981/390
https://docs.legis.wisconsin.gov/document/acts/1981/390,%20s.%20220
https://docs.legis.wisconsin.gov/document/acts/1981/390,%20s.%20252
https://docs.legis.wisconsin.gov/document/acts/1985/29
https://docs.legis.wisconsin.gov/document/acts/1995/224
https://docs.legis.wisconsin.gov/document/acts/1997/254
https://docs.legis.wisconsin.gov/document/acts/1999/85
https://docs.legis.wisconsin.gov/document/courts/119%20Wis.%202d%20394
https://docs.legis.wisconsin.gov/document/courts/119%20Wis.%202d%20394
https://docs.legis.wisconsin.gov/document/courts/351%20N.W.2d%20169
https://docs.legis.wisconsin.gov/document/courts/133%20Wis.%202d%20151
https://docs.legis.wisconsin.gov/document/courts/394%20N.W.2d%20756
https://docs.legis.wisconsin.gov/document/courts/161%20Wis.%202d%20743
https://docs.legis.wisconsin.gov/document/courts/468%20N.W.2d%20760
https://docs.legis.wisconsin.gov/document/courts/221%20Wis.%202d%20659
https://docs.legis.wisconsin.gov/document/courts/586%20N.W.2d%201
https://docs.legis.wisconsin.gov/document/courts/223%20Wis.%202d%20598
https://docs.legis.wisconsin.gov/document/courts/589%20N.W.2d%20633
https://docs.legis.wisconsin.gov/document/courts/589%20N.W.2d%20633
https://docs.legis.wisconsin.gov/document/statutes/1999/809.15
https://docs.legis.wisconsin.gov/document/statutes/1999/809.62
https://docs.legis.wisconsin.gov/document/acts/1981/390
https://docs.legis.wisconsin.gov/document/acts/1981/390,%20s.%20252
https://docs.legis.wisconsin.gov/document/courts/225%20Wis.%202d%20446
https://docs.legis.wisconsin.gov/document/courts/593%20N.W.2d%2048
https://docs.legis.wisconsin.gov/document/statutes/1999/973.19
https://docs.legis.wisconsin.gov/document/statutes/1999/974.06
https://docs.legis.wisconsin.gov/document/statutes/1999/ch.%2048
https://docs.legis.wisconsin.gov/document/statutes/1999/ch.%2051
https://docs.legis.wisconsin.gov/document/statutes/1999/ch.%2055
https://docs.legis.wisconsin.gov/document/statutes/1999/ch.%20938
https://docs.legis.wisconsin.gov/document/statutes/1999/48.43
https://docs.legis.wisconsin.gov/document/statutes/1999/ch.%2048
https://docs.legis.wisconsin.gov/document/statutes/1999/ch.%2051
https://docs.legis.wisconsin.gov/document/statutes/1999/ch.%2055
https://docs.legis.wisconsin.gov/document/statutes/1999/ch.%20938
https://docs.legis.wisconsin.gov/document/statutes/1999/48.43
https://docs.legis.wisconsin.gov/document/statutes/1999/809.30(2)(b)
https://docs.legis.wisconsin.gov/document/statutes/1999/809.30(2)(b)

809.30 RULES OF APPELLATE PROCEDURE Updated 99-00Wis. Stats. Database 12

public defende's appellate intake fife a copy of the notice, a  (3) APPEALSBY STATE OR OTHER PARTY. In a felony case in
copy of the judgment or order specified in the notice, a list of thvehich the state of iéconsin, the representative of the public or
courtreporters for each proceediimghe action in which the judg any other party appeals and the defendant or subject indivislual
mentor order was entered and a list of those proceedings in whécthild or claims or appears to be indigent, the court shall refer the
atranscript has been filed in the court record at the request of tgfsonto the state public defender for the determination of indi
counsel. gency and the appointment of legal counsel unde®Zh.

2. fthe defendant does notrequest represetation ifetee (592, 4P, S o 2470, A7) Sup, St Orteon i, 20y
public defendersend or furnish to the defendaihthe defendant wis. 2d xvii (1985); Sup. Ct. Ordet23 Ws. 2d xi (1985)1985 a. 332Sup Ct. Order

is appearing without counsel, or to the defendaattorney ifone 136\1/\5951-729(1 \;&xv %987); (Té%a )Ci.gogrsderellﬁ\é\igséfg3 ]>fiii1%199591):759up- Ct. Order No.
H H ' H =~ S. XX . a. S a.
hasbeen retained, a copy of the JUdgment or order SpeC|f|Ed In ﬁ:i};et‘l.ldicial Council Committee’s Note, 1978Many changeare made in prior prac

notice,a list ofthe court reporters for each proceeding in the acti@ge in criminal cases and in protective placement, juvenile and mental commitment
in which the judgment or order was entered and a list of those prases. Underthe former procedure counsel, usually the State Public Defender

i i i ; 1 ; ointecby the Supreme Court, was required to order a transcript, wait for its prepa
ceedingsin which a transcript has been filed in the court record gﬁon,review it, present to the trial court by a post-trial motion any issues which the

therequest of trial counsel. defendantdesiredto raise on appeal even if the issue had been presented to and

(d) Except as provided in this paragraph, whenever a defeggidecby the court during the trial, [see Stat€harette51 Wis. 2d 531187 N.W

" : . . 203(1971) andState vWuenschp9 Ws. 2d 467230 N.W 2d 665(1975)], and
antwhose trial counsel is appointed by the state public defen@dgkrthe court ruled on the motion, appeal both the original conviction and the denial

files a notice under paib) requesting public defender representapf the post-triamotionto the Supreme Court. Often a year or more elapsed between

i i~ i iatri esentencing of the defendant and the docketing afgpsal in the Supreme Court.
tion for purposes of postconviction relief, the district attorn his delay combined with the delay in the Supreme Court caused by its backlog,

may, within 5 days after the notice is ser_VEd and filed, file in then resulted in an appeal not being decided by the Supreme Court until tweeor

trial court and serve upon the state public defender a request ghasafter conviction.

the defendans indigencybe redetermined before counsel is Theprocedures in this section are designed to expedite the entire process by putting
appointedor transcripts are ordered. This paragraph dmés time limits on each step and by eliminating the necessity of each issue being presented

. . . gvice to the trial court.
applyto a child who is entitled to be represented by counsel un €fheterm “postconviction relief"as used in this Rule, includes new trial, reduction

s.48.230r938.23 of sentence andny other type of relief which the trial court is authorized to give,
. - . otherthan under s. 974.06.
(e) V,\Mhln 30 days.after the filing of a nptlce under.{a) Extensionf time for taking variousteps under this section can be granted by the
requestingrepresentation by the state public defender for pufourtof appeals under Rule 809.82. [Re Ordéeative July 1,1978]
posesof postconviction reliefthe state public defender shall Judicial Council Committee’s Note, 1979Sub. (1) (h) issmended to increase

: ; 10 to 20 days the period for a defendant to file a notice of appeal after entry of
appointcounsel for the defendant and order a transcript of tg%[igl courts order denying postconviction relief. It is sometimeSalift to meet

reporter’snotes, except that if the defendaritidigency must first the present 10-day requirement for filing an appeal under this subsection due to the
be determined or redetermined, the state public defender shallddieysthat may occur in the prompt delivery by mail of the order of the trial court on

; i ithi otion for postconvictiomelief. Increasing the time period by 10 days does not
S0, appoint counsel and order transcripts within 50 days after lm:%uly lengthen the appellate process for determination of an appiéshuerits.

noticeunder par(b) is filed. [Re Order efective Jan. 1, 1980]

(f) A defendant who does not request representation by Fﬁ)#:dmal Council Committee’s Note, 1981:Sub. (1) (e) is amended to increase

- e _ 40 to 60 days the period for the court reporter to complete and serve a copy of
statepublic defender for purposes of postconviction relief shahe transcripon the defendant and sub. (1) (f) is amended to increase from 30 to 60

ordera transcript of the reporternotes within 30 days after filing daysthe period for the defendant to either file a notice of appeal or motion seeking
anotice under patb) postconvictiorrelief. The previous time periods were often ifisignt for prepara
] : . . . . tion of the transcript and for review of the transcript and record by the defendant
(fm) A child who has filech notice of intent to pursue reliefdeterminingwhich, if any postconviction proceedings to commence.
from ajudgment or order entered in a @& or 938 proceeding Sub. (1) (e) is clarified to establish thheoriginal of the transcript is filed with

; : ; ial court by the counteporter whereas a copy is served by the court reporter on
shallbe furnished at no cost a transcript of the proceedlngs Oﬁﬁ%efendant. Also, the transcript of postconvictiwaceedings must be filed and

much of it as is requestedo Bbtain the transcript at no cost, arkervedoy the court reporter within 20 days of ordering by the defendant.
affidavit must be filed stating that the person whdegally Sub.(1) (i) is amended to provide that the clerk ofttiie court shall transmit the

i i it fi i recordto the court of appeals no later than 40 days after the filing of the notice of
reSponSIbléor the childs care and Suppost flnanCIa“y unable appeal. Presently transmittal dhe record is governed by Rule 809.15 (4) which

or unwilling to purchase the trans_cript. ) ) _allowsup to 90 days from the filing of the notice of appeal.
(9) The court reporter shall file the transcript with the trial Thetotal time period from ordering the transcript to transmittal of the record to the
courtand serve a copy of the transcript on the defendant within @Qgrtof appeals has not been altered by these amendments.

P i H Judicial Council Committees Note, 1978, explainetthat extensions of time for
days of the Ordermg of the transcnwthm 20 days of the order takingvarious steps under Rule 809.30 can be granted by the court of appeals under

ing of a transcript of postconviction proceedings brougider Ryle809.82. In State Rembert99 Ws. 2d 401299 N.W 2d 292(Ct. App. 1980),
sub.(2) (h), the court reporter shall file the original with the triathe court of appeals stated that its authority to extend the time periods of Rule 809.30

i dete is to the exclusion of the trial court. The court of appeals, not the trial court, is-respon
courtand serve a copy of that transcript on ndant. The sible for monitoring, enforcing or extending the time periods of Rule 809.30. [Re

reportermay seek an extension unde8®9.16 (4)for filing and  orgerefrective Jan, 1, 1982]
servingthe transcript. Judicial Council Note, 1984:Requiring that the appellate process be initiated by

(h) The defendant shall file a notice of appeal or motion-seéwng a notice in the trial court within 20 days after sentencing is intended to:
Expeditethe process; the information needed for a decision regarding postconvic

ing postconviction relief within 60 days of the servaféhe traR o relief is available to the defendant at sentencing and the decision can usually be
script. madeshortly thereafter

(i) The trial court shall determine by an order the deferslant’ Emphasizerial counseb duties to counsel the defendant aboutlgwsion to seek
postconviction relief and to continue representation until appellate counsel is retained

motionfor postconvictiorrelief within 60 days of its filing or the o appointed.SCR 20.342) (d); Whitmore vState’56 Wis. 2d 706203 N.W 2d
motionis considered to be denied and the clerk of theddatt 56 (1973).
shall immediately enter an order denying the motion. Createa record in the trial court showing whether the postconviction process has

)) The defendant shall file an | fromjtiigment of con ~ Peentimely invoked.
(‘I) e defendant shall file a appea Iromy ent of co Notify the judge, clerk, court reporter and district attorney that postconviction

viction and Sen_tence and, if ne_ce_ssm the_ o_rder of the trial relief is contemplated and allow the district attorney to request a redetermiofation
courton themotion for postconviction relief within 20 days of thendigencyin public defender cases.

entry of the order on the postconviction motion. Give the public defender the information needed to appoint counsel and oreler tran

i i ripts promptlyand to decide whether the defendarttigency must firdbedeter
(k) The clerk of the trial court shall transmit the record to th%éInedolr redotarmined. [Re orderiedtive July 1. 1985]

courtas sooras pre_pared but in no event more than 40 days aﬁéjudicial Council Note, 1986:Sub. (1) is amended to clarify tapplication of the
the filing of the notice of appeal by the defendant. Subsequegtutewhenthe appeal is taken from the final judgment or order in a non—criminal

proceedingsn the appeadre governed by the procedures for civifase- o _ )

appeals Sub.(2) (fm) is prior s. 48.47 (2), renumbered for more logical placement in the
: . statutes[Re Order €f 7-1-87]

(L) An appeal under 8.74.06is govemed by the prOCEdures The court of appeals did not abuse its discretion in refusing to allow a convicted

for civil appeals. felonto pursue a late appeal. StatAngiz, 101 Ws. 2d 546305 N.W2d 124(1981).

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/1999/809.30(2)(b)
https://docs.legis.wisconsin.gov/document/statutes/1999/48.23
https://docs.legis.wisconsin.gov/document/statutes/1999/938.23
https://docs.legis.wisconsin.gov/document/statutes/1999/809.30(2)(b)
https://docs.legis.wisconsin.gov/document/statutes/1999/809.30(2)(b)
https://docs.legis.wisconsin.gov/document/statutes/1999/809.30(2)(b)
https://docs.legis.wisconsin.gov/document/statutes/1999/ch.%2048
https://docs.legis.wisconsin.gov/document/statutes/1999/ch.%20938
https://docs.legis.wisconsin.gov/document/statutes/1999/809.30(2)(h)
https://docs.legis.wisconsin.gov/document/statutes/1999/809.16(4)
https://docs.legis.wisconsin.gov/document/statutes/1999/974.06
https://docs.legis.wisconsin.gov/document/statutes/1999/ch.%20977
https://docs.legis.wisconsin.gov/document/acts/1981/390
https://docs.legis.wisconsin.gov/document/acts/1981/390,%20s.%20252
https://docs.legis.wisconsin.gov/document/acts/1985/332
https://docs.legis.wisconsin.gov/document/sco/93-19
https://docs.legis.wisconsin.gov/document/acts/1993/16
https://docs.legis.wisconsin.gov/document/acts/1993/395
https://docs.legis.wisconsin.gov/document/acts/1993/451
https://docs.legis.wisconsin.gov/document/acts/1995/77
https://docs.legis.wisconsin.gov/document/courts/51%20Wis.%202d%20531
https://docs.legis.wisconsin.gov/document/courts/187%20N.W.%202d%20203
https://docs.legis.wisconsin.gov/document/courts/187%20N.W.%202d%20203
https://docs.legis.wisconsin.gov/document/courts/69%20Wis.%202d%20467
https://docs.legis.wisconsin.gov/document/courts/230%20N.W.%202d%20665
https://docs.legis.wisconsin.gov/document/courts/99%20Wis.%202d%20401
https://docs.legis.wisconsin.gov/document/courts/299%20N.W.%202d%20292
https://docs.legis.wisconsin.gov/document/scr/20.34
https://docs.legis.wisconsin.gov/document/courts/56%20Wis.%202d%20706
https://docs.legis.wisconsin.gov/document/courts/203%20N.W.%202d%2056
https://docs.legis.wisconsin.gov/document/courts/203%20N.W.%202d%2056
https://docs.legis.wisconsin.gov/document/courts/101%20Wis.%202d%20546
https://docs.legis.wisconsin.gov/document/courts/305%20N.W.2d%20124

13 Updated 99-00Wis. Stats. Database RULES OF APPELLATE PROCEDURE 809.32

Thelimitation period under sub. (1f), 1983 stats. [now sub. (2) (h)] cannot begin Merits of underlying appeahay be considered by trial court in considering release
to run until the entry of an appealable orderinterest of M. TL08 Wis. 2d 410321  pendingappeal and by appellate court in determining whether immediate review of
N.W.2d 289(1982). orderdenying release pending appeal is neces$&tgte vSalmon,163 Ws. 2d 369

Forissues on appetd be considered as matter of right, postconviction motiond71N.W.2d 286(Ct. App. 1991).
mustbe made except in challenges tdisigincy of theevidence under s. 974.02 (2).

Becausalouble jeopardy precludes retrial if an appellate court finds a convicti ; H imi
is not supported by siifient evidence, theourt must decide a claim of infiafency %{bpomtedmder $809.300r ch.977is of the opinion that further

evenif there are other grounds for reversal that would not preclude retrial. Stat@ppellateproceedings on behalf _me_d?fendant WO_U|d be frivo
Ivy, 119 Wis. 2d 591350 N.W2d 622(1984). ] ~ lousandwithout any aguable merit within the meaning of Anders
The court may grant extensions under this section for good cause. .$ateis, California,386 U.S. 7381967): the attorney shall file with the

149Wis. 2d 943440 N.W2d 364(1989). B PN L
A defendant is incompetent to pursue postconviction relief when he or shecgurtof appeals 3 copies of a briefwhich is stated anything in

unableto assist counsel or make decisions committethimyto the defendant with therecord that might guably support the appeal and a discussion
adegree of rational reasoning. The process to be followed when a competency igfugshy the issue lacks merit. The attorney shall serve a copy of

i‘gg’fgs discussed. StateDebra A. E188 Ws. 2d 111, 523 N.W2d 727(Ct. ADP. e hrief on the defendant and shiilé a statement in the court of

If a defendant is represented by counsel, the defendant is statutorily barred ﬁﬂpealsthat Ser}/ice has been madg qun .the defendant. The
proceedingoro se during the pendency of an appeal. St&edmond203 Ws. 2d  defendantmay file a response the brief within 30 days of ser
13,552 N.W2d 115 (Ct. App. 1996). vice.

A criminal defendant may bring a motion under sub. (2) (h) for a new trial based Lo . .
on newly—discovered evidence. The defendant has the burestabfishing the 5 (2) The attorney also shall file in the trial court a notice of

enumeratedriteria by clear and convincing evidencgtate vBrunton,203 Ws. 2d  appealof the judgment of conviction araf any order denying a

195, 552 N.W2d 452(Ct. App. 1996). - ; ; ;
Whena criminal appeal Is taken from a pleadain it brings the entire judgment POStcONVvictionmotion. The clerk of the trial court shall transmit

beforethe appellate court. Where a pleagan is negated the the proper dispositionthe record in the case to the court pursuant 808.15 The no
is to remand the cause for further proceedings on the origingleshaBtate.\Briggs,  merit brief and notice of appeal must fled within 180 days of

218Wis. 2d 61579 N.W2d 783(Ct. App. 1998). ; ;
The decision o appeal, Kempinen. WBB August, 1985. the service upon the defendant of the transcript und4%30(2)

Sentence modification by Mtonsin trial courts. Kassel. 1985 WLR 195. (9)-
Thedecision to appeal a criminal conviction: Bridgihe gap between the obliga  (3) In the event the court of appeals finds that further appellate
tions of trial and appellate counsel. 1986 WLR 399. proceedingsvould be frivolous and without anygarable merit,
] ) the court of appeals shallfam the judgment of conviction and
809.31 Rule (Release on bond pending seeking post -  the denial of any postconvictiomotion and relieve the attorney

conviction relief). (1) A defendant convicted of a misde of further responsibility in the case. The attorney shall advise the
meanoror felony who is seeking relief from a conviction and-serjefendanbf the right to file a petition for review the supreme
tenceof imprisonment or to the intensiganctions program and courtunder s809.62

who seeks release on bond pendindetermination of a motion 4y ¢ 4 fully briefed appeal is taken tioe court of appeals and

or appeal shall file in the trial court a motion seeking release. i, attorney is of the opinion that a petition for review in the
(2) Thetrial court shall promptly hold a hearing on the motiogupremecourt under $809.62would be frivolous and withowatny

of the defendant, determine the motion by order and state Hguablemerit, the attorney shall advise the defendditihe rea

groundsfor the order sonsfor this opinion and that the defendant has the right to file a
(3) Release may be granted if the court finds that: petition for review If requested by the defendant, the attorney
(a) There isno substantial risk the appellant will not appear tghallfile a petition satisfying the requirements 0889.62 (2) (d)

answerthe judgment following the conclusion of postconvictiond(f) and the defendant shall file a supplemental petition satisfy
proceedings; ing the requirements of 809.62 (2) (a)b), (c) and(e). The peti

tion and supplemental petition shall both be filed within 30 days
PN : o : S of the date of the decision of the coaftappeals. An opposing
{?g?&??‘l}gt‘?’c'g‘esses' ootherwise interfere with the administra partymay file a response to the petition and supplemeetition
) ' . - within 10 days of the service of the supplemental petition.
(c) The defendant will promptly prosecute postconviction pro- pistory: Sup. Ct. Order83 Ws. 2d xiii (1978); Sup. Ct. Ordet04 Wis. 2d xi

(b) The defendant isot likely to commit a serious crime,

ceedingsand (1981);1981 c. 393:.252 1983 a. 192Sup. Ct. Order123 Ws. 2d xix (1985)1987
_ . 03s.256.
(d) The postconviction proceedings are not taken for purpo§‘e udicial Council Committee’s Note, 1981 Subs. (3) and (4) are amended to refer
of delay properlyto the petition for supreme court review of decisions of the court of appeals.

(4) In making the determination on the motion, the court shallSub. (4) is amended to reflect the amendments to Rule 809.62 regulating the form,
4 . ; . ' contentsand length of a petition for reviewf requested by the defendant, the attor
takeinto consideration the nature of the_ crime, the length of S&fdy shall file with the supreme court a petition for review containing the statement
tenceand other factors relevant to pretrial release. of the case and the appendaquired by Rule 809.62 (2) (d) and (f), as the attorney
. is ip the best position to formulate the statement of the case and to provide the docu
(5) Thedefendant or the state may seek review of the orderfintsrequired for the appendix. The defendant shall file a supplement containing
thetrial court by filing a petition in the court. The procedures ithe statement of the issues presented for reviesvtable otontents, the statement
s.809 50govem the petition of the criteria relied upon for a review and thguanent amplifyinghe reasons relied
’ ' . . . onto support the petition as required by Rule 809.62 (2) (a), (b), (c) arthg)yule
(6) The courtordering release shall require the defendant toesnot prohibit the defendant from including a supplement to the statement of the
posta bondin accordance with 969.09and may Impose other Ca‘?’ﬁper(r)t\jllg?gqbtﬁriqsetﬁg?glixepetition and supplemental petition be filed within
termsand conditions. The defendant shall file the bond in the tr@days of the date of the decision of the court of appeals. As with all petitions for
court. review,the opposing party may file a response to the petition and supplemental peti
History: Sup. Ct. Orde83 Wis. 2d xiii (1978);1981 c. 39Gs.252 1991 a. 39  tion within 10 days. The amendment provides that the 10 days begins to run from the
1997 a. 232 serviceof the supplemental petition. [Re Ordefieefive Jan. 1, 1982]
Judicial Council Committee’s Note, 1978Section 969.09 providésr release Thisrule is constitutional although it does not secure an indigent convict the right
onbond pending appeal and the conditionthefbond. Section 969.01 (2) providesto counsel in preparing a petition for revietate vMosley 102 Ws. 2d 636307
for bond in felony cases after conviction in the discretion of the trial court or by theW.2d 200(1981).
SupremeCourt or a justice thereof or the Court of Appeals or a judge thereof. NeitheiThe “no—merit brief’ requirement under sub. (1) does not deny the right to counsel.
the statutes nor case lahowever establishes the standards for release or indicat&sateex rel. McCoy vAppeals Ct.137 Ws. 2d 90403 N.W2d 449(1987).
whetherthe Supreme Court or Cowt Appeals is reviewing the action of the trial ~ Appellatecounsek closing of a file because of no merit, without tteéendant
courtor acting denovo. This Rule is intended to meet these deficiencies. The st&mowing of the right to disagreand compel a no merit report, is ifeetive assistance
dardsfor release are those included in Amaerican Bar Association Criminal Justice of counsel. A defendant must be informed of the right to appeal and to a no merit

StandardsCriminal Appeals, s. 2.5. [Re Ordefegdtive July 1, 1978] report,but need not be informed oralltate ex rel. Flores 8tate, 183 Ws. 2d 587
Petitionfor bail pending appeal discussed. Staté/hitty, 86 Ws. 2d 380272 516 N.W.2d 362(1994).
N.W.2d 842 (1978). The no merit appeal procedure does not apply to appeals regarding terminations

The powerof a circuit court to stay execution of a sentence for legal cause does @igparentarights under s. 809.107. Gloria A.State 195 Ws. 2d 268536 N.W2d
includethe power to stagentence while collateral attack is being made on convictio#?6 (Ct. App. 1995).
by habeas corpus proceeding in federal court. This rule has no application to-that sitReadtogethers. 809.32 (4) and 977.05 (4) (j) create a statpbarynot constitu
ation. State vShumatel07 Ws. 2d 460319 N.W2d 834(1982). tional, right to counsel in petitions for revieprovided counsel does nd¢termine
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the appeal to be without merit. Whegeunsel fails to timely file a petition for review 3) Whetheror not a motiorior a 3—judge panel has been filed,

the defendant may petition for a writ of habeas corpus and the Supreme Court ha Paf 1 :
powerto allow late filing. Schmelzer. Wurphy, 201 Wis. 2d 246548 N.W2d 45 fﬁ chief JUdge may order that an appeal or petition be deblyied

(1996). a 3-judge panel at any time prior to a decision on the merits of the
This section comports with constitutional requirements. McCoZaurt of ~appealor petition.

Appeals486 U.S. 4291988). (4) If an appellant desires that the appeal be heard in the
countywhere the case or action originated und@b2.31 (3)the
appellantshall file with the copy of the notice of appeal required

SUBCHAPTERIV by s.809.10 (1) (aj motion requesting a hearing in the county of

origin. Any other party must file a motion requesting a hearing in
CHAPTERS 48, 51, 55 AND 799, TRAFFIC REGULION,  the county of origin within 10 days of service of the notafe

MUNICIPAL ORDINANCE VIOLATION, AND appeal. The failure to file a motion under this rule waives the right

MISDEMEANOR CASES APPEAL PROCEDURE ?Ct(gﬂ%(?z[_;g?egppeal be heard in the county where the case or
| 191 .
IN COURT OF APPEALS History: Sup. Ct. Order83 Wis. 2d xiii (1978); Sup. Ct. Orde®2 Wis. 2d xiii
(1979); Sup. Ct. Order104 Ws. 2d xi (1981); Sup. Ct. Order 1533A2d xvii (1989);
. - 1993a. 486

809.40 Rule (Applicability). (1) An appeal to the court of ™ jugicial Council Committee's Note, 1979Sub. (3) is created to clarify that the
appealdrom a judgment or order inraisdemeanor case or a Chchief%ud_gg of the C(I)u?t of A;rJ]pea_Is. haI'T‘ tf;)e authority togrder that alm gppeal tf)e decidled

i it inf in Yy a 3—judge panel after it has initially been assigned to a single Court of Appeals
48.‘ 51, 550r938case, or a.”?c.’“o” for p_ostcon_wctlon .re“ef In %dge. This authority of the chief judge may be exercised at any time prior to-a deci
mlsqemeanocase must be initiated within the time peI’IO_d_S Specldion on the merits of the appeal by the single Court of Appeals judge to Wieom
fied in 5.808.04and is governed by the procedures specified in sgpeawas originally assigned. [Re Ordefegfive Jan. 1, 1980] )
809.30t0 809.32 Jhud[l10|al Council C?mmlttee's Note, 1981Rule 809.41 is amended to harmonize

) ) with ch. 192, Laws of 1979.

(1m) Subsectiorfl) does not apply to an appeal from an order sub. (1) is amended to apply the procedure for requesting a 3—judge panel for
denyinga petiion under s18.375 (1) which is governed by the 2ppealtoaierpoceedings n he oo ofcecespecied n 5 12 51 2), el
procedurespecified ins.809.105 or to an appeal from an ordefipegiate is a party the motion must be served upon the attorney general asivell as
or judgment under €8.43 which is governed by the proceduregersonsf record.” If the districattorney files the motion for 3-judge panel, the dis
specifiedin s.809.107 trict attorney must serve the motion on the attorney general. The attorney general is

: : ) . iven7 days to respond to the motion.
] (2) An appea_l to the CO_UI't of appeal_s from a_Judgmer_lt Of_Ordeﬁ'he rule is further amended to require that the motion for 3-judge panel be filed
in a ch.799, traffic regulation or municipal ordinance violationwith the copy of the notice of appeal required to be sent to the clerk céineof
casemust be initiated within the time period specified i8G8.04 ~ aPpeaiunder Rule 809.10 (1) (a) and not with the origiraice of appeal filed with
8 o1 ! : eclerk of the circuit court.
and is governed by the procedures SPeleled in869.01 to Subs.(2) and (3) are amended to clarify that their provisions may apply to both an
809.26 and 809.50to 809.85 unlessa different procedure is app%alet\nd ta petition requesti?_g thejtsxercise of supervisory jurisdiction or original
; ; jurisdictionto issue a prerogative writ.
eXprESSIWrO_VI_ded in $s809.41t0 809.43 Section 752.31, asmendedy ch. 192, Laws of 1979, provides for a hearing in
(3) Any civil appeal tathe court of appeals under sufi) or  the county of origin for appeals but not for other proceedings such as a petition for

i i i i 7% supervisorywrit or original jurisdiction prerogative writ. Sub. (4) is created to set out
(2) 1S SUbJeCt to the docketlng statement requirement 10 in a separate subsection of Rule 809.41 the procedure to request that abappeal

(1) (a) and_ may be eligible for the expedited appeals programyhrdin the county where a case or action originated as authorized under sub. 752.31

thediscretion of the court. (3). The creation of this separate subsection makes no substantive icHarggrior
History: Sup. Ct. Order83 Wis. 2d xiii (1978);1979 c. 3%.92 (16) Sup. Ct.  procedurehat was contained in Rule 809.41 (1). The rule requires thetdtien

Order,92 Wis. 2d xiii (1979):1979 c. 175.53; 1979 c. 3551981 c. 396252 Sup.  for hearing in county of origin be filed with the copy of the notice of appeal required

Ct. Order 130 Ws. 2d xi xix ((1986); Sup. Ct. Ordet31 Ws. 2d xv (1986); Sup. © be sent to th‘e clerk of the court of appeals under Rule 809_.;[9 (1_) (a).

Ct. Order 136 Ws. 2d v xxv ((1987);1991 a. 2631993 a. 3951995 a. 77 Rule809.41 is also amended to clarify that the appeal or peititidecided rather
Judicial Council Committee’s Note, 1978Rule 809.40 establishes the time peri thanheardas oral sgument may not occur in all matters filed in the court of appeals.

ods for appealing in a misdemeanor case or Chapter 48, 51 or 55 case or seekinglp6<prder efective Jan. 1, 1982]

convictionrelief in a misdemeanaase pursuant to s. 974.02 (1). It also makes the .

procedureset forth in Rules 809.30 to 809.32 apply to these types of cases. 809.42 Rule 0Na|ver of oral argument)_ The appellant and
Rules809.41to 809.43 establish special procedures for appeals that may be h . i -

by one appellate judge. The appeal time perio@hipter 299, tréit regulation and ng? ndgnmtain appeal ulndfetl’h§52 31t(2)may waive oral au

municipalordinance violation cases, are found iB@3.04. [Re Order fctive July ment, subject 1o approval or the court.

1,1978] History: Sup. Ct. Order83 Wis. 2d xiii (1978); Sup. Ct. Orde®2 Wis. 2d xiii
Judicial Council Committee’s Note, 1979Sub. (2) is repealeghd recreated to (1979)_- . . . . .
placeinto it for purposes of clarity the appropriate reference in Chaptec@Q8in Judicial Council Committee’s Note, 1979This rule is amended to deletedan

ing the appeal time periods for Chapter 799fitagulations, and municipal ordi  guageauthorizing an appellant and respondentvédve the filing of briefs in an

nance violations cases. No substantive change is intended. [Re @ediveefan. appeato the Court of Appeals. The Court of Appeals as a consfstéay does not
1,1980] allow the waiving of filing of briefs. The rule is brought into conformity with that
policy. [Re Order dective Jan. 1, 1980]

809.41 Rule (Motion for 3—judge panel or hearing in 809.43 Rule (Number of briefs).

county of origin). (1) If an appellant or a petitioneequesting et or appendix shall file 8 copies with the coant,such other
the %c.’ut'ft tc; exercise Iits sutperws_ct)ry Ju.';'Sd'Ct'olrl' 'ES prlglg_alt_ number as the court directs, and serve 3 copies on each party
jurisdictionto issue prerogative writs or its appellate jurisdiction @) A . o '
", ; persorwho is found indigent under 814.29and files
Eioeg[jetanc}b?/eatlt\’;(i?jdfgoé FI)Z?]\S Eﬁeaggsglla?ﬁ%:ep?e:irt]i%nne? tst;?;lt?i%brief or appendishall file the original and 2 copies with the
! courtand serve one copy on each party

with the copy of the notice of appeal required b§08.10 (1) (&) 100 "s/0 cr Ordeiss W, 2dxii (1978): Sup. Ct. Ordetl64 W, 2d xxix
or with the petition requesting the court to exercise its supervlso?jyggl),
el.

original or appellate jurisdiction a motion for a 3-judge pan

Any other party must file a motion under this rule for a 3—judge

panelwithin 10 days of service of the notice of appeal or with the SUBCHAPTERV

responseo the petition. The failure to file a motion under this rule

waivesthe right to request the matter to be decided ®yjadge DISCRETIONARY JURISDICTION PROCEDURE IN

panel. A motion for a 3—judge panel incase in which the state COURT OF APPEALS

is a party shall also be served upon the attorney general. The attor

neygeneral mayile a response to the motion within 7 days of se09.50 Rule (Appeal from judgment or order not

vice. appealable as of right). (1) A person shall seelkeave of the
(2) Thechiefjudge may change or modify his or her decisionourt to appeal a judgment or order not appealable as of right

on a motion that thenatter be decided by a 3—judge panel at anynders.808.03 (1)y filing within 10 days of the entry of thedg

time prior to a decision on the merits of the appeal or petition.mentor order a petition and supportimeemorandum, if anyThe

(1) A person who files a
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petitionand memorandurmombined may not exceed 35 pages if (2) Thecourt maydeny the petition ex parte or may order the
amonospaced font is used or 8,000 words if a proportwerdl respondents to file a response with a supporting memorandum, if
font is used. The petition shall contain: any, and may order oral gument on the merits of the petition.

(a) A statement of the issues presented by the controversy;he response and memorandwombined may not exceed 35

(b) A statement of the facts necessary to an understandinggaﬂesf a monospaced font issed or 8,000 words if a proportional
the issues: eriffont is use_d.'!’he respondents _shaII respond with supporting
memorandunwithin 10 days of service of the ordek respondent

immediatelyrather than on an appeal from the final judgment ﬁ{ay file a letterstating that he or she does not intend to file a

the case or proceeding will materially advance the termination 'rgérsponSﬁbut the petition is nqtjther_eby a;dt:n |tted: .
the litigation or clarify furthemproceedings therein, protect a party (3) Thecourt, upon a consideration of the petition, responses,

from substantial or ireparable injyryr clarify an issue of general SUPPOrtingmemoranda anaigument, may grant or deny the peti
importancein the administration of justice; and tion or order such additional proceedings as it considers appropri

(d) A copy of the judgment or order sought to be reviewedate' Costs and fees may be awarded against any party in a writ pro

. . . ! ceeding.
't$12) AN o;t)_posmg party ('jn the_ftnal Pt?l!”tlsohg” fllerfstﬁonse (4) A person filing a petition under this section shall append
with supporting memorandum, It anyithin ays Ol (€ Ser 4 1he petition a statement identifying whether the petition is pro
vice of the petition. The response and memorandum comblrgljlC

mav not exceed 35 pagesafmonospaced font is used or 8.00 edwith a r_nonospaceql font or_with a proportional serif font.
wor)::isif a proportiongl gerif font is upsed Costs 4 may Be produced with a proportional serif font, the person shall set forth

dedagainst i tition for | N | theword count of the petition.
awar. edagainst any party 1a petiuon for leave 1o appeal pro History: Sup. Ct. Order83 Wis. 2d xiii; Sup. Ct. Orderl04 Wss. 2d xi (1978);
ceeding. Sup.Ct. Order 151 Ws. 2d xix (1981); Sup. Ct. Ordeir64 Ws. 2dxxix (1991); Sup.

Order 171 Ws. 2d xxxv (1992); Sup. Ct. Order N@3-2Q 179 Ws. 2d xxv
(3) If the court grants leave to appeal, the procedures faEudicial Council Committee’s Note, 1981Sub. (1) isamended to reflect the pro

_appeals‘rom final judgments are applicable to further_ proeeededurefor issuance of a prerogative weitrrently followed by the court of appeals
ingsin the appeal, except the entry of the order granting leaveand to alert attorneys to the correct procedure to be folloRetk 809.51 governs

ili i the procedures for seeking a petitifam supervisory writ or original jurisdiction pre
to appeal has thefett of the filing of the notice of appeal. rogativewrit in the court of appeals. [Re Ordefeetive Jan. 1, 1982]

(4) A person filing a petition under this section shall appendrhe Court of Appeals abused its discretion by ordering ogalraent one day after
to the petition a statement identifying whether the petition is prtepetition for a writ was filed and served. State ex rel. Breidfilwaukee County
ducedwith a monospaced font or with a proportional serif fonfi": Ct- 91 Wis. 2d 833284 N.W2d 102(1979).

. . . -, The Court of Appeals does not have jurisdiction to entertain original actions unre
If produced with a proportional serif font, the person shall set fotfqqo its supervisory or appellate authority over circuit courts. State ex rel. Swan

theword count of the petition. v. Elections Bd.133 Wis. 2d 87394 N.W2d 732(1986).
History: Sup. Ct. Order83 Wis. 2d xiii (1978); Sup. Ct. Orde®2 Wis. 2d xiii

(1979)§Sup. Ct. Orderl51 Ws. 2d xvii (1989_); Sup. Ct. Ordet64Wis. 2d xxix  809.52 Rule (Temporary relief). A petitioner may request
(21(193)(1\2,3up. Ct Orderd 71 Ws. 2d o0 (1992); Sup. Ct Order Na=20 179Whs. 5 petition filed under $309.500r 809.51that the court grant

Judicial Council Committee’s Note,1978: Section 808.03 (1) makes only final temporaryrelief pending disposition of the petitiofthe court or

judgmentsand final orders appealable as of right. All other judgnmemdsorders are g j i

appealable only in the discretion of the court. This section protridgzocedure for aJUdg-e of Fhe Cou-rt may grant t_emporary relief upkenterms and

askingthe court to permit the appeal of a nonfinal ordEne issue of whether the conditionsit considers appropriate.

courtshould hear the appeal is presented to the court by patiiibrboth parties History: Sup. Ct. Order83 Wis. 2d xiii (1978);1981 c. 39Gs.252

giventhe opportunity of submitting memoranda on the question. The standards odudicial Council Committee’s Note,1978: Rules 809.51 to 809.52 incorporate

which nonfinal judgments or orders should be reviewed immediately are set forthiito the rules for the first time the procedures to be followed when the court is asked

$.808.03 (2) and araken from the American Bar Associat®$tandards of Judicial to exercise its supervisory jurisdiction. For an excellent discussion of original and

Administration,Standards Relating to Appellate Courts, s. 3.12 (b). [Re Orfder ef supervisonyjurisdiction of the Supreme Court and the distinction between seem

tive July 1, 1978] the opinion by Justice igkhem in Petition of Heil, 230 W. 428, 284 N.W42
Judicial Council Committee’s Note, 1979:Sub. (1) (c) is amended to conform (1939). To a lage degree the procedures specified in 20%.\W23, 229 N.\W643

with 808.03 (2)b), which sets out the standards created by isedsin Legislature (1930)are followed, but some of the features of Rule 21, FR#®included.

for appeals to the Court of Appeals by permission. A drafting error in the originalThereare a number of changes, howetram prior procedures. The parties in the

preparation of chapter 809 replaced the word “or” found in 808.03 (2) (b) with thetion or proceeding in the trial court muse made respondents in the Court of

word “and”, which results in a party having to show in a petition to the Court g{ppealsbecause they in most cases are the real parties in interest. Usually the judge

Appealsfor the court to assume discretionary jurisdiction that granting such a petitiafiose order is being challenged has no direct interest in the outcome and should not

will protect a party from both substantial “and” irreparable injatiyer than meeting be forced to appear but magf course, do so. The Attorney General must also be

justone of the Zriteria, as was the intention of thésdonsin Legislature. [Re Order servedin certain cases such as declaratory judgments involving the constitutionality

effectiveJan. 1, 1980] ) of a statute or arising under Chapter 227, the administrative procedure act.
Onceleave to appeal is granted, a cross—appeal from the same interlocutory ordgfe petition must be fileavith the clerk rather than being submitted ex parte to a

or judgment in the action requires a petition for leave to appeal. Fedderesican judgeof the court. By virtue of the requirement that the petition be filed, it must pre

Family Mutual Insurance C&30 Ws. 2d 577601 N.W2d 861(Ct. App. 1999).  yjously have been served on opposing parties as required by s. 809.80. The initial
InterlocutoryAppeals in Visconsin. Bwers, Amnold, Bss-Mattner &Levenson.  actionof the court will be to direct the respondentaswer the petition rather than

Wis. Law. July 1993. to issue an order to show cause why the relief requested shoudd ganted. [Re

Order efective July 1, 1978]

809.51 Rule (Supervisory writ and original  jurisdiction
to issue prerogative writ). (1) A person may request the
courtto exercise its supervisory jurisdiction or its original juris SUBCHAPTERVI
diction to issue a prerogative writ over a court and the presiding
judge,or other person or body filing a petition and supporting APPELLATE PROCEDURE IN SUPREME COUR
memorandum.The petition and memorandum combined may not
exceed35 pages if a monospaced font is used or 8,000 words g5 60 Ruyle (Petition to bypass). (1) A party mayfile
proportional serif font is used. The petitioner shall name &, the supreme court a petition to bypass the court of appeals
respondentghe court and judge, or other persorbody and all 1 qanto 5.808.05n0 later than 10 days following the filirg
other partiesn the action or proceeding. The petition shall-corfhe respondens brief under s809.190r response. The petition
tain: mustinclude a statement of reasons for bypassing the court of
(@) A statement of the issues presented by the controversgppeals.
(b) A statement of the facts necessary to an understanding 0(2) An opposing party may file a response to p‘mition
the issues; within 10 days of the service of the petition.
(c) The relief sought; and (3) Thefiling of the petition stays the court of appeals from
(d) The reasons why the court should take jurisdiction.  taking under submission the appeal or other proceeding.
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(4) Thesupreme court may grant the petition upon such eondi (e) An agumentamplifying the reasons relied on to support
tionsas it considers appropriate. the petition, arranged in the order of the statement of issues pre

(5) Uponthe denial of the petition by the supreme court thgented.All contentions in support of the petition mbstset forth
appealor other proceeding in theourt of appeals continues agh the petition. A memorandum in support of the petition is not

thoughthe petition had never been filed. permitted.
(lgl;git)ory: Sup. Ct. Order83 Wis. 2d xiii (1978); Sup. Ct. Ordet04 Ws. 2d xi (f) An appendix containing, in the following order:
Judi(‘:ial Council Committee’s Note,1981: The amendment to sub. (1) estab 1. The decision and opinion of the court of appeals.

lishestime periods for filing a bypass petition to discourageofisiee petition for dil 2. Judgment, orders, findings of fact, conclusions of law and
atorypurposes. [Re Orderfettive Jan. 1, 1982] memorandundecisions of the circuit court aratiministrative
N agenciesecessary for an understanding of the petition.
809.61 Rule (Bypass by certification of court of )
appeals or upon motion of supreme court). The supreme Sd._ An¥tﬁther F?rtlons of the record necessary for an under
courtmay take jurisdiction of an appeal or other proceeding in ffgandingof the petition. " .
court of appeals upon certification by the canfrappeals or upon  (2m) Subsectior{2) does not apply to a petition for review of
the supreme court’own motion. The supreme court may refus@happeal that is governed byg€19.105 A petition governed by
to take jurisdiction of an appeal or other proceeding certified tolftatsection shall comply with €09.105 (1).
by the court of appeals. (2r) This section applies to petitions for review of an appeal
History: Sup. Ct. Order83 Wis. 2d xiii (1978). unders.809.107 except as provided in 809.107 (6) (f)
The Supreme Coust’denial of certification has vecedential value on the merits (3) Exceptas provided in 8€09.32 (4) anopposing party may
of case. State Bhillcutt,119 Ws. 2d 788350 N.W2d 636(1984). . L g f
9[E,;t,i:_)scretionaryreview by the Wsconsinssupreme court.( Pokr)ass, WBB Marchglgtiggﬁsponse to the petition within 10 days of the service of the
(4) The petition and response, if gnghall conform to s.
809.62 Rule (Petition for review). (1) A party mayfile 809.19(8) (b)and(d) as to form and certification and shall be as
with the supremeourt a petition for review of an adverse decisioshortas possible but not exceed 35 pages in length if a mono
of the court of appeals pursuant t@88.10within 30days of the spacedontis used or 8,000 words if a proportional serif font is
dateof the decision of the court of appeals. Supreme court reviased,exclusive of appendix.
is a matter of judicial discretion, not of right, and will be granted (5) Exceptas provided in $809.24 the filing of thepetition
only when special and important reasons are presented. Thedglysfurther proceedings in the court of appeals.
lowing, while neither controlling nor fully measuring tbeurts (6) Thesupreme court may grant the petition upon such eondi
discretionindicate criteria that will be considered: _ tionsas itconsiders appropriate, including the filing of additional
~ (a) Areal and significant question of federal or staiestit  briefs. If the petition is granted, the petitioner cannot raise or
tional law is presented. argueissues not set forth in the petition unless ordered otherwise
(b) The petition for review demonstrates a need for they the supreme court. The supreme court may limit the issues to
supremecourt to consider establishing, implementing or change considered on review

ing a policy within its authority (7) A party who seeks a modification of an adverse decision
(c) A decision by the supreme court will help develop, clarifgf the court of appeals may file a petition for cross—revithin
or harmonize the layand the period for filing a petition for review with the supreme court,

1. The case calls for the application of a new doctatieer O 30 days after the filing ai petition for review by another party

thanmerely the application of well-settled principles to the fa¢vhicheveris later ' A party seeking cross—review has the same
tual situation: or rightsand obllgatlc()jns avsua %arty( see)kmg rewev(\j/ un\c/;lue8(%9.
. . . istory: Sup. Ct. Order83 Wis. 2d xiii (1978); Sup. Ct. Orde®2 Wis. 2d xiii
2. The question presented is a novel one, the resolution @f79);:Sup. Ct. OrderL04 Ws. 2d xi (1981)1991 a. 263Sup. Ct. Order N&®3-20
which will have statewide impact; or 179V(\jf!8_. 2|dc><xv;1_9lgg a 3% 79T on ofRule 80.62 |
3 The_ question presented is mattu_al i_n nature but rather arﬁ]gmli(:algo m%?gcg;ropgwyggggr?bg‘?ﬁ:ﬁc%ioZl 6;rth% g%?)trlgr?]eo(?ouu?t in re'vievdﬁ]g
is a question of law of the type that is likely recur unless decisionsof the Court of Appeals.
resolvedby the supreme court. in e Suproms Caurt by creating & Cross-reviow provisiom eCion bEng
(d) The court olppeals’ decision is in conflict with controlling reviewedby the Supreme Court similar to the cross-appeal provision for a judgment
opinionsof the United States Supreme Court or the supreme caoirerder being appealed to the Court of Appeals from a trial court found in Rule
th t of Is' decisi 809.10(2) (b). New sub309.62 (5) gives a party the ability to file for cross-review
or other court or appeals’ decisions. with the Supreme Court up &n additional 30 days from the filing of a petition for
(e) The court ofappeals’ decision is in accord with opiniongeviewby another party to the decision rendered by the Court of Appeals. [Re Order

iveJan. 1, 1980]
of the supreme Cqurt OT the court of appeals bu.t due to the _pasgg\%%icial Council Committee’s Note, 1981Rule 809.62 is amended to regulate
of time or changing circumstances, such opinions arefope theform, contents and length of petitions for reviefhe amendments are intended
reexamination. to focus the petition for review on the criteria promulgated by the supreme court for
. . .. grantinga petition for reviewto facilitate the dicient and effective consideratioof

(2) Exceptas provided in $809.32 (4) the petition must con  the petition by the supreme court, and to develpegtition that may be used by the

tain: supremecourt for consideration of the merits after review is granted.
. Sub.(1) incorporates criteria promulgated by the supreme court for grarpit§ a

(a) A statement of the issues presented for rext@wmethod o for review In re Standards to Review Petitions to Appealwis. 2d xiii, 268

or manner ofaising the issues in the court of appeals and how th&v. 2d xxviii (1978).

courtof appeals decided the issues. Sub.(2) regulateshe contents of the petition. Sub. (2) (a) requires that the petition
containa statement of the issues presented for revfewmethod or manner ddis
(b) A table of contents. ing the issues in the court of appeals, and how the court of appeals decided the issues.

; g ; Correspondinglysub. (6), formerly sub. (4), is amended to provide that if the petition
(C) A concise statement of the criteria of s(uk).relled upon is granted, the petitioner cannot raise guarissues not set forth in the petition unless

to support the petition, or in the absence of any of the criteriagrderedotherwise by the supreme court. The supreme court may limit the issues to
concisestatemenbf other substantial and compelling reasons fde considered on reviewThese amendments establish that the parties are liited

. the issues raised in the petition, but the supreme court may order the partieg to ar
review. issuesnot raised. Likewise, the supreme court may limit the issues to be reviewed.

(d) A statement of the case containing a description of tfieepetition informs the supreme court as to whether an issue had been raised in the
. P ourtof appeals. If an issueas not raised in the court of appeals, then it is left to
natureof the case; the procedural status of the case Ieadltt[g ufﬁe]udicial discretion of the supreme court asvteether it will grant the petition so

thereview; the dispositions in the trial court and courdmbeals; asto allow the issue to be raised in the supreme court.

anda statement of those facts not included indpimion of the Sub.(2) (c) requires that the petition contain a concise statement of the criteria of
: m sub. (1) relied upon to support the petition, or in the absence of any of the criteria, a

courtof gppeals relevant to the issues presented for rewiitv concise statement of other substantial emhpellingreasons for reviewSupreme

appropriate references to the record. courtreview is a matter of discretion. The supreme court has promulgated the criteria
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asguidelines for thexercise of its discretion. In the absence of one of the criteriapposingmemoranda as with any other motion. The term “reconsideration” is used
the supreme court mayranta petition for review if the petitioner establishes otheratherthan rehearing because in a case decided without grathantthere has been
substantiabnd compelling reasons for reviewhe amendment requires that the-peti no initial hearing. [Re Order fdctive July 1, 1978]

tionereither state criteria relied upon or in the absence of any of the criteria, state oth@r Supreme Court order denying a petition to revée@ourt of Appeals decision
substantiabnd compelling reasons for reviewhe burden is on the petitioner to wasneither a judgment nor apinion. Archdiocese of Milwaukee Milwaukee,
explicitly define the other substantial and compelling reasons for review 91 Wis. 2d 625284 N.W2d 29(1979).

Sub.(2) (d) requires that the petition contain a statement afdake containinga A motion mailed within the 20—-day period but received after the period expired
descriptionof the nature of the case, the procedural stattiseofase leading up to wasnot timely and did not merit exemption from the time requirement. Lobermeier
thereview the dispositions in the trial court andurt of appeals, and a statement ofv. General El. Co. of Wsconsin,120 Ws. 2d 419355 N.W2d 531(1984).
thosefacts not included ithe opinion of the court of appeals relevant to the issues
presented for reviewvith appropriate references to the record. The opinion of the
courtof appeals must be included in an appendix to the petition. Consegjfiémsly

opinionof the court of appeals sets forth a complete statement of the facts relevant SUBCHAPTERVII

to the issues presented for revjehe petition for reviewmeed not restate those facts.

The petition need only state those facts not incluitetthe opinion of the court of

appealsrelevant to the issues presented for reviélihe statemerf facts must ORIGINAL JURISDICTION PROCEDURE
includeappropriate references to the record. IN SUPREME COUR

Sub.(2) (e) provides that the petition must contain giaent amplifying the rea
sonsrelied on to support the petition, arranged in the order of the statement of issues o .
presented All contentions must be contained within the petition. There is no mem809.70 Rule (Original action). (1) A person mayequest

randumin support of the petition. o L . A
Theappendix required by suf®) (f) will assure that all relevant supporting docu _thesupreme court to take Ju“SdICtlon of an Onglnal aCtlomlby

mentsnecessary for an understanding of the petition for review be before the supréﬂﬂ,"ﬁl petition WhICh may be supported by a memorandum. The
court for consideration. This will facilitate not only the review of the petition foppetition must contain all of the following:
roiv;ﬁ‘e,zvmgr},:s”.l enhance the petition as an aid to¢bart in any subsequent review (a) A statement of the issues presented by the controversy
Sub.(4) is created to regulate the form and lengtthefpetition for review and (b) A statement of the facts necessary to an understanding of
response.Theform of the petition and response is based on Rule 809.19 for brigfse jssues.
as to printing requirements, page size and binding. The petition and response s az .
beas short as possible but shall not exceed 35 pages in length, exclusive of appendi c) A statement of the relief sought.
Prior sub. (3) is renumbered sub. (5) and amended to allow the court of appeals tc(d) A statement of the reasons why the court should take juris
reconsideron its own motion a decision or opinion within 30 days of a filing of a petid- ti
tion for review icuon.

Theamendments to the rule refer to RAE9.32 (4) which governs the filing of ~ (2) The court may deny the petition or may order the respon

apetition for review in a criminal case where there has been a fully briefed appeajjtentto respond and may order oragalment on the question of

the court of appeals and appointed counsel is of the opinion that a petition for revtevl/(. iqinal iurisdicti h hall il

in the supreme court under Rule 809.62 would be frivolous and withoutgusbée  Laking original jurisdiction. The respondent shalll file a response,

merit. which may be supported by a memorandum, within 10 dagrseof
Prior subs. (2and(5), relating to the time for filing the response to the petition foserviceof the order

reviewand the provisions for cross-review have been renumbered subs. (3) and (7) . . -

respectivelybut have not been substantively altered. [Re Ordectafe Jan1, (3) Thecourt, upon a consideration of the petition, response,

1982] supportingmemoranda anaigument, may grant or deny the peti
The Supreme Court has power to entertain petitions filed by the state in crimifdn, The court, if it grants the petition, may establish a schedule

cases. State Barrett,89 Ws. 2d 367280 N.W2d 114 (1979). . . s - )
Wherethe Court of Appeals reversed a defendarthviction on grounds aisuf for pleading, briefing and submissierith or without oral agu

ficiency of evidence, the double jeopardy clause did not bar the Supreme Court figent.

reviewingthe case. State Bowden93 Ws. 2d 574288 N.W2d 139(1980). History: Sup. Ct. Order83 Wis. 2d xiii (1978);1995 a. 225
“Decision” under sub. (1) means the result, disposition, or mandate reached by
court, not the opinion. Neely.\Btate 39 Ws. 2d 755279 N.W2d 255(1979). 809.71 Rule (Supervisory Wl’it). A person may request the

The Supreme Court will not order a new trighen the majority concludes that ica i i iriedinti
there is prejudicial error but there is no majority with respect to a particular errﬁppreme:ourt to exercise Its supervisory JunSdICtlon over a court

“Minority vote pooling” is rejected. StateGustafson121 Ws. 2d 459359 N.w2d andt_h_e jU_dge presiding th_el’em' other person or bpdy by filing
920(1985). a petition in accordance with809.51 A persorseeking a super

Petitionsfor review must be filed by 5:00 p.m. on the 30th day following the filingy; i i i iti
of the Court of Appeals decisiorst. Johrs Home vContinental Cas. C450 Ws. g/lSOI’y W”t from. t.he ﬁUpreme (;court Shla‘” flrzgg;aéget'}lon f_or a
2d 37, 441 N.W2d 219(1989), per curiam. supervisory writ in the court of appeals un .Slunless it

Citationto an unpublished court of appeals decision to show conflict between df§ impractical to seek the writ the court of appeals. A petition
tricts for purposes of s. 809.62 (1) (dpispropriate. State Wigginbotham162Ws.  in the supreme court shall show why it was impractical to seek the

2d 978 471 N.w2d 24(1991). o : i + :
Issues before the court are issues presented in the petition for review and noY\{Hé in the court of appeals,of a petition had been filed in the

discreteaguments that may be made, pro or con, in the disposition of the issue. Se@IIt of appeals, the disposition made and reagoren by the
v. Weber 164 Ws. 2d 788476 N.W2d 867(1991). courtof appeals.
Readtogethers. 809.32 (4) and 977.05 (4) (j) create a statulnrynot constitu History: Sup. Ct. Order83 Wis. 2d xiii (1978); Sup. Ct. Ordet04 Ws. 2d xi
tional, right to counsel in petitions for revieprovided counsel does nd¢termine  (1981);1981 c. 39G.252
theappeal to be without merit. Whareunsel fails to timely file a petition for review ~ Jjudicial Council Committee’s Note, 1981The supreme court will not exercise
the defendant may petition far writ of habeas corpus and the supreme court has the supervisory jurisdiction where there is an adequate alternative retdatbss the
powerto allow late filing. Schmelzer. Wlurphy, 201 Ws. 2d 246548 N.W2d 45  courtof appeals is itself the object of the supervisory writ, usually there is an adequate

(1996). alternativeremedy of applying to the court of appeals under Rule 809.5théor
Discretionaryreview by the Wsconsin supremeourt. Wison and Pokrass. WBB supervisorywrit. The amendment to Rule 809.71 establishes that before a person

Feb.1983. may request the supreme court to exerdisesupervisory jurisdiction, the person
Petitions for review by the istonsin supreme court. 1979 WLR75. mustfirst seek the supervisory writ in the court of appeals, unless to do so is impracti

cal. Following the decision of the court of appeals, the amendment does not preclude
. the supreme court from considering a petition for review under Rule 809.62 or a peti
809.63 Rule (Procedure in supreme court). When the tion for supervisory writ under Rule 809.71, depending upon the circumstamtes

supremmourt takes jurisdiction of an appea| or other proceediﬁgleepetitioners ability toestablish the respective governing criteria. [Re Ordec-ef
therules governing procedures in ttaurt of appeals are applica e Jan. 1, 1982]
ble to proceedings in the supreme cawntess otherwise ordered
by the supreme court in a particular case. SUBCHAPTERVIII
History: Sup. Ct. Order83 Wis. 2d xiii (1978).

809.64 Rule (Reconsideration). A party may seek recen MISCELLANEOUS PROCEDURES IN COUROF

siderationof the judgment or opinion of the supreme court by fil APPEALS AND SUPREME COUR

ing a motion undes. 809.14for reconsideration within 20 days

of the filing of the decision of the supreme court. 809.80 Rule (Filing and service of papers). (1) A person
History: Sup. Ct. Order83 Wis. 2d xiii (1978);1981 c. 39G.252 shallfile any paper required to be filed by these rules with the clerk

Judicial Council Committee’s Note, 1978Rule 809.64 replaces former Rules of the court State Capitol, Madison, Mtonsin 53702, unless a
251.65,251.67 ta251.69, which provided for motions for rehearing. The necessity: ! i et -
for the filing of briefs on a motion for reconsideration as required by former Rtﬁgﬁeremplace of filing is expressly required or permittecskst

251.67is eliminated. The matter will be considered on the motion and supporting d#te Or rule.
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(2) (@) A person shall serve and file a copy of any paper (c) The court may not enlge the time prescribed for an appeal
requiredor authorized undethese rules to be filed in a trial orunders.809.105without theconsent of the minor and her counsel.
appellatecourt as provided in 801.14 (1)(2) and(4). History: Sup. Ct. Order83 Wis. 2d xiii (1978); Sup. Ct. Ordet04 Ws. 2d xi

. . 1);1981 c. 39%.252 1991 a. 263
(b) Any paper required or authorized to be served on the st dicial Council Committee’s Note, 1978Sub. (1). The provisions of the Rules

in appeals and other proceedings in felony cases in the afourst Civil Procedure as to computation of time are adopted for apfeat®id any
appealor supreme court shall be served on the attorney generablemsresulting from a lack of uniformity

iatri i Sub.(2) continues the first sentence of former Rule 251.45. It eliminates the second
unlessthe district attorney has been authorized un@T&OS(S) sentencef that Rule permitting the attorneys by stipulation to extend the time-for fil

to represent the state. Any paper required or authorized t0ifriefs if theextension does not interfere with the assignment of the case because
servedon the state in appeals and other proceedings in mistés procedure interferes with the ability of the court to monitor cases pending before

i H : and because it is not always certain when a case wilhka assignment. The
meanorcases deC|deUy a Smgle court of appeals JUdge under %uprema:ourt considers that deadlines as to briefs and other actions in the court

752-31 (Z)and(3) shall be served on the district atﬁornﬁvery shouldhave priority oveall matters except previously scheduled trials in circuit and
petition for review by the supreme court of a decision of the cousduntycourts and deadlines set by a federal court. Requeststéasions are not,

B f quentlylooked upon with favor by the court. [Re Orddeetive July 1, 1978]
of appeals in a misdemeanor case shall be served on the attow{%ﬁicial Council Committee’s Note, 1981:Sub. (2)is amended to permit the

general. courtof appeals to extend the time for filing a notice of appeal or cross—appeal in
History: Sup. Ct. Orde83 Ws. 2d xiii (1978);1981 c. 396.252 Sup. Ct. Order  appealsunder Rules 809.30 and 809 (), which cover criminal appeals and post
130Wis. 2d xi (1986)11989 a. 31 convictionmotions andappeals in ch. 48, 51 and 55 cases. When read with Rules

Judicial Council Committee’s Note, 1978The prior requiremendf an afidavit ~ 809.30 and 809.40 (1), the rule was previously ambiguous regarding extensions of
of service is eliminated. The provision of the Rules of Civil Procedure that the filitigne to file a notice of appeal or cross—appeal in ch. 48, 51 and 55 cases. The amend
of a paper is a certification that the paper has been served is adopted. [Ref€rder efientclarifies the rules. Other than appeals under Rules 809.380&m4D (1), the
tive July 1, 1978] time for filing a notice of appeal or cross-appeal may not be extended. [Re Order

Judicial Council Note, 1986:Sub. (2) (b) does not change the existing serviceffectiveJan. 1, 1982]
rules;it is intended to consolidate and clarify the procedure specified.t88.47 (7), The Court of Appeals abused its discretion by ordering ogairaent one day after
165.25(1) and 752.31 (2) and (3). [Re Ordefr &-1-86] the petition for a writ was filed and served. State ex rel. Breiklilwaukee County

To avoid potential delgyaddress all types of mail to: Clerk of the Court, Suprem€ir. Ct. 91 Ws. 2d 833284 N.W2d 102(1979).

Courtof Wisconsin, PO. Box 1688, Madison, WI 53701. Gundersofstate 106 The authority to extend the time for filing a noticeagipeal under sub. (2) does

Wis. 2d 61, 318 N.W2d 779(1982). notapply to appeals regarding terminations of parental rights under s. 809.167. Glo

. . ria A. v. State 195 Wis. 2d 268536 N.W2d 396(Ct. App. 1995).

809.81 Rule (Form of papers). A paper filed in the court

mustconform to the following requirements unless expressly prg09.83 Rule (Penalties for delay or noncompliance

vided otherwise in these rules: with rules). (1) DELAY; EXTRA COSTSAND DAMAGES. (a) Ifthe
(1) Sze. 8-1/2 x 1 inches. courtfinds that an appeal was taken for the purpose of dilay
(2) NUMBER OF CoPIES. An original and4 copies in the court mayaward any of the following:

of appeals, aoriginal and 8 copies in the supreme court. A party 1. Double costs.

shallfile an original and 2 copies of a motion filed unde309.14 2. A penalty in addition to interest not exceeding 10% on the
in the court of appeals when the appeal or other proceeding is gafyuntof the judgment difmed.

of the types of cazes sgeci_fied ir7r152.31 2) . 3. Damages occasioned by the delay
(3) SryLe. Produced using either a monospaced or a propor 4. Reasonable attorney fees.

tional serif font. (b) A motion for costs, penalties, damages and fees tinider
(4) SPACING AND MARGINS. Double-spaced with a minimum subsectiorshall be filed né later than’ the filing of the respondent’

of a 1.5 inch main on each of the 4 sides. - . S
. . brief or, if a cross—appeal is filed, the cross-respondeortef.
(5) PacINATION. Paginated at theenter of the bottom mgin. .
(2) NoNncoMPLIANCEWITH RULES. Failure of a person to cem

th (t6) %OPY'NG PTOaCb'TSSkAny duplicart]i_rt\g or (é%png proc_essply with a requirement of these rules, other than the timely filing
atproduces a cleablack Image on white papeL.-arbon CopIes o 5 notice of appeal or cross—appeal, does fettahe jurisdie

may not be filed. ) tion of the court over the appeal but is grounds for dismissal of the
(7) BINDING. Bound or stapled at the top rga. appeal summary reversal, striking of a pagerposition of a pen

History: Sup. Ct. Order83 Wis. 2d xiii (1978); Sup. Ct. Ordet04 Ws. 2d xi :
(1981): Sup. Ct. Order N3-18 179 Ws. 2dxxi- Sup. Ct. Order Nc@3-20 179 alty or costs on a party or counsel, or other action as the court con
Wis. 2d xxv sidersappropriate.
Judicial Council Committee's Note, 1978The 8-1/2 x 1 letter size paper is  History: Sup. Ct. Orde83 Wis. 2d xiii (1978); Sup. Ct. Ordet51 Ws. 2d xvii
adoptedas the standard size for all paperbediled in the Court of Appeals in place (1989);1995 a. 225
of using both 8-1/2 x 14 and 8-1/2 k. 1A standard size paper simplifies records judicial Council Committee's Note, 1978Former ss. 251.22, 251.23, 251.51,
managementThere is a national trend away from legal size pajfte Order dec-  251.56,251.57, 251.73, 251.75, 251.77, 251.81, 251.82, 251.85 and 25th&ig;
tive July 1, 1978] L . . ing for specific penalties for delay and for certain rule violatiarexeplaced. In the
Judicial Council Committee’s Note, 1981Sub. (2) isamended to clarify that an eventof arule violation, the court is authorized to take such action as it considers
original must be filed with the 4 copies in the court of appeelsith the 8 copies  appropriate.If the court finds an appeal was taken for purposes of, detay impose

in the supreme court. [Re Ordefegtive Jan. 1, 1982] oneor more of the four types of penalties specified in sub. (1). [Re Orféetie¢
. . July 1, 1978]
809.82 Rule (Computation and enlargement of time). Theuntimely service of a petition filed under s. 808.10 does festtgfirisdiction,

(1) CompuTaTION. Incomputing any period of time prescribed b)gU“he opposing party may move to dismiss under Rule 809.83 (2). Switene,

s 4 Wis. 2d 682288 N.W2d 862(1980).
theserules, the provisions of 801.15 (l)and(S) apply Summaryreversal of a dismissal order as a sanction under sub. (2) entitled the

(2) ENLARGEMENT ORREDUCTIONOFTIME. (@) Except as pro plaintiffs to a trial withoutconsideration of the issue that resulted in the dismissal.

videdin this subsection. the court upﬂSI own motion or upon Stateex rel. Blackdeer.viown of Levis,176 Ws. 2d 252 N.W.2d (Ct. App.1993).
! To dismiss an appeahder sub. (2), there must be demonstrated egregious conduct

goc_)d cause shown by motion, may eglaor r(_aduce the time Pr€ or bad faith on the party'or attorneyg part. In certain cases attorney bad faith may
scribedby these rules or court order for doing any act, or waiwe imputed to the partput the attorney conduct should involve saenditigation.

i irati i was improper to consider an attorreyépeated requests for time extensions
or permit an act to belone after the expiration of the prescnbegthercases imenying a motion and dismissing the appeal. St&emythe225 Ws.

time. 2d 456 592 N.W2d 628(1999).

(b) Notwithstanding the provisions of péa), the time for fit
ing a notice of appeal or cross—appeahdihal judgment or order 809.84 Rule (Applicability of rules  of civil procedure).
otherthan in an appeal underg9.300r 809.40 (1)may not be An appeal to the court is governed by the rules of pigtedure
enlarged. asto all matters not covered by these rules unless the circum
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stances of the appeal or tbentext of the rule of civil procedure (1989). ) ) )
requiresa contrary result. Judicial Council Committee’s Note, 1978Rule 809.85 continues formBule

. - 251.88. [Re Order dkctive July 1, 1978]
History: Sup. Ct. Order83 Ws. 2d xiii (1978). Judicial Council Note, 1990:See ss. 48.235 (7), 767.045 (5) and 880.331 (7).

. . In this section, “the court” means the Court of Appeals. Once a timely notice of
809.85 Rule (Counsel to continue).  An attorney appointed appeal s filed, the Court of Appeals gains jurisdiction over the case and the circuit

by a lower court in a case or proceedapgpealed to the court shallcourtno longer has jurisdiction to remove court appointed counsel. Roberta Jo W
continueto act in the same capacity in the countil the court ¥ -0y W 218 Ws. 2d 225578 N.W2d 185(1998).
relievesthe attorney

History: Sup. Ct. Orde83 Wis. 2d xiii (1978); Sup. COrder 151 Ws. 2d xxv
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