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CHAPTER 971
CRIMINAL PROCEDURE — PROCEEDINGS BEFORE AND AT TRIAL

971.01 Filing of the information. 971.18 Inadmissibility of statements for purposes of examination.
971.02 Preliminaryexaminationwhen prerequisite to an information or indict 971.19 Place of trial.
ment. 971.20 Substitution of judge.
971.025 Forms. 971.22 Change of place of trial.
971.03 Formof information. 971.225 Jury from another county
971.04 Defendant to be present. 971.23 Discovery and inspection.
971.05 Arraignment. 971.26 Formal defects.
g;igg I\P/IIL?ﬁifn.le defendants 971.27 Lost information, complaint or indictment.
971.08 Pleas of guilty and no contest; withdrawal thereof. g;igg Zﬁiﬂm%éut%%ngﬁgé.
971.09 Plea of guilty to denses committed in several counties. 971.30 Motion defined.

971.095 Consultation with and notices to victim.

971.10 Speedy trial.

971.105 Child victims and witnesses; duty to expedite proceedings.
971.11 Prompt disposition of intrastate detainers.

971.12 Joinder of crimes and of defendants.

971.31 Motions before trial.

971.315 Inquiry upon dismissal.

971.32 Ownership, how alleged.

971.33 Possession of propertwhat suficient.

971.13 Competency. 971.34 Intent to defraud.

971.14 Competency proceedings. 971.36 Th_eft; pl_eading and evlidence; subsequent prosecutions.

971.15 Mental responsibility of defendant. 971.365 Crimes involving certain controlled substances.

971.16 Examination of defendant. 971.37 Deferred prosecution programs; domestic abuse.

971.165 Trial of actions upon pleaf not guilty by reason of mental disease 0r971.38 Deferred prosecution program; community service work.
defect. 971.39 Deferred prosecution program; agreements with department.

971.17 Commitmentof persons found not guilty by reason of mental disease 671.40 Deferred prosecution agreemepiacement with volunteers in probation
mentaldefect. program.

Cross-—reference: See definitions in ©67.02 (b) Defendant did not have advice of counsel priosuoh
waiver; and

971.01 Filing of the information. (1) The district attorney
shallexamine all facts and circumstances connected with any prg
liminary examination touching the commission of any crime if the
defendanhas been bound over for trial and, subject 876.03 History: 1973 c. 451993 a. 12, 486

(10), S,hal! file anmfo,rr,nat'(),n according to the evidence on such An objection to the sfitiency of a preliminary examination is waivedtifs not
examination subscribing his or her name thereto. raisedprior to pleading. \bd v. State57 Ws. 2d 344204 N.W2d 482

i i ] i ithi Whenthe defendant waived a preliminary examination and wish@tead, but
(2) Theinformation shall be filed with the clerk within 30 day%heinformation was not ready and was only orally rizew the record, the defendant

after the completion of th_e P_re”minary examination or wWaivefasnot harmed by the acceptance of his plea before the filing of the information.
thereof except that the district attorney may move the courérsonv. State0 Ws. 2d 768

i i i i i i The scopeof cross—examination by the defense was properly limited at the prelimi
Wgﬁ cr)zl?c:?emlir:]forgbit%o?n%rt% gt? Ofr;Ief(éi)rfocr a%r;grde’\: oeii)f;tgng;ngugﬂﬁafy hearing. State.\Russo101 Ws. 2d 206303 N.W2d 846(Ct. App. 1981).
p . g . . L . The denial of a preliminary examination to a corporation is constitutiGtate
motion shall begiven the defendant. Failure to file the informav. c & S Management, In¢98 Ws. 2d 844544 N.W2d 237(Ct. App. 1995).

tion within such time shall entitle the defendant to have the actiom preliminary hearing to determine probable cause for detention pending further

iemi i indi proceedingss not a “critical stage” in a prosecution requiring appointed counsel.
dlsmlsselethout prejudice. Gerstein. Pugh420 U S. 103
History: 1993 a. 486

? L L . . Preliminary examination potential. 58 MLR 159.
Thefailure to file information is not a mere matter of form, but is grounds fer dis 1, grand jury in Miéconsin. Cdey, Richards, 58 MLR 518.

missalunder sub. (2). State Woehrer83 Wis. 2d 696266 N.W2d 366(1978).

The 30 day limit under sub. (2) does not apply to service on the defendant; o A . .
filing with the clerk. State.Way, 100 Ws. 2d 9301N.W.2d 458(Ct. App. 1980). 871.025 Forms. (1) In all criminal actions and proceedings

If a challenge is not to the bindover decision, but to a specifigectiee in informa - @ndactionsand proceedings under chapters 48 and 938 in circuit

tion, thetrial courts review is limited to whether the district attorney abused his gtourt, the parties and court fiials shall use the standard court
herdiscretion in issuing the chge. State vHooper101 Wis. 2d 517305 N.w2d

(c) Defendant denies that probable cause exists to hold him or
rfor trial; and

(d) Defendant intends to plead not guilty

110(1981). forms adopted by the judicial conference undéts8.18 com
The prosecutor may include clyes the in information for which no direct evi Mencingthe date on which the forms are adopted.
dencewas presented at the preliminary examination, as long as the additiagak (2) A party or court dfcial may supplemera standard court

arenot wholly unrelated to the original clgar State. Burke, 153 Ws. 2d 445451 £ ith additi I ial
N.W.2d 739(1990). See also StateRicher 174 Ws. 2d 231496 N.w2d 66(1993). 1orm with additional material.

(3) A court may not dismiss a case, refuse a filing or strike a
971.02 Preliminary examination; when prerequisite to pleadingfor failure of a party to use a standard court forntoor
an information or indictment. (1) If the defendant is chged follow the format rules but shall require the party to submit, within
with a felony in any complaint, including a complaint issuader 10 days, a corrected form and may impose statutory fees or costs
s.968.26 or when the defendant has been returndiscstate for or both.
prosecutiorthrough extradition proceedings under 76, or any (4) If the judicial conference does not create a standard court
indictment,no information or indictment shall be filed until theform for an action or pleading undertakenajarty or court di
defendanhas had a preliminary examination, unless the defengal, the party or court ditial may use a format consistenith
antwaives such examination in writing or in open court or unleggy statutory or court requirement for the action or pleading.
the defendant is a corporation or limited liabiltpmpany The History: Sup. Ct. Order Nc®8-01, 228 Wis. 2d xiii (2000).
omissionof the preliminary examination shall not invalidate any
information unless the defendant moviesdismiss prior to the 971.03 Form of information.  The information may be iithe
entry of a plea. following form:

(2) Upon motion and for cause shown, the trial court ma$TATE OF WISCONSIN,
remandthe case for a preliminary examination. “Cause” means:.. County

(&) The preliminary examination was waived; and In.... Court.
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The State of iéconsin A defendant present tite beginning of jury selection is not “present at the begin
ning of the trial” under sub. (3). StateDwyer, 181 Wis. 2d 826512 N.W2d 533
VS. (Ct. App. 1994).
.... (Name of defendant). A defendant presence is required during all proceedings when the jbajrig

—— . . selectedincluding in camera voir dire. Howeyéailure to allow the thelefendans
I, .... district attorney for said countyereby 'nform the court presencenay be harmless errofState vDavid J.K.190 Ws. 2d 726528 N.w2d
that on the .... day of ...., theyear .... (year), at said county the134(Ct. App. 1994).

defendantid (state the crime) .... contrary to section .... of the statA trial begins under sub. (3) occurs when jeopardy attaches, which is when the jury

utes. is sworn. State.WMiller, 197 Ws. 2d 518541 N.W2d 153(Ct. App. 1995).
An accused has the right to be present at trial, but the right may be waivesl by
Dated...., .... (year), conductor consent. A formabn-the-record waiver is favored, but not required.
.... District Attorney Statev. Divanovic,200 Ws. 2d 210546 N.W2d 501(Ct. App. 1996).

History: 1997 a. 250 _ A defendant may not be sentencedlisentia. The right to be present for sentenc
An information chaging attempt isuficient if it alleges the attempt plus the-le N9 May not be waived. Stateoopmans210 Ws. 2d 671563 N.W2d 528(1997).
mentsof the attempted crime. Mon v State59 Wis. 2d 269208 N.W2d 134 Koopmansioes not require rejecting the harmless error test for all violations of this
Whena victim's name was correctly spellédthe complaint but wrong on the S€ction. State vPetersorn220 Wis. 2d 474584 N.W2d 144(Ct. App. 1998). )
information, the variance was immaterial. StateBagnall,61 Ws. 2d 297212 Depnvatlonof the rightto be present and to ha_ve'counsel present at jury selepnon

N.W.2d 122 is subject to a harmless error analysis; theeetfsin line between when reversal is

warrantedandwhen it is not. That a jurts subjective bias is generally ascertained
. by that persors responses at voir dire and that the interplay between potential jurors
971.04 Defendant to be present. (1) Except as provided anda defendant is boimmediate and continuous are factors that weigh against find

in subs(2) and(3), the defendant shall be present: ing harmless erroiState vHarris, 229 Ws. 2d 832601 N.W2d 682(Ct. App. 1999).
(a) Atthe arraignment; 971.05 Arraignment. If the defendant is chged with a fel
(b) At trial; ony, the arraignment may be ihe trial court or the court which
(c) During voir dire of the trial jury; conductedthe preliminary examination or accepted thefen
(d) At any evidentiary hearing; dant'swaiver of thepreliminary examination. If the defendant is
(e) Atany view by the jury; chargedwith a misdemeanpthe arraignment may be in the trial

court or the court which conducted the initial appearance. The
arraignmenshall be conducted in the following manner:

(1) The arraignment shall be in open court.

(f) When the jury returns its verdict;
(9) Atthe pronouncement @fdgment and the imposition of

sentence; : .
(2) If the defendant appears fmraignment without counsel,

h) A h i h h .
() Atany other proceedlpg when ordered by the court ._the court shall advise the defendant of the defendarght to
(2) A defendant chged with a misdemeanor may aUthor'Z%ounselas provided in ©70.02

his or her attorney in writing to act on his or her behalf in any-mal o .

ner, with leave of the court, and becused from attendance at any (3) Thedistrict attorney shall deliver to the defendant a copy

or all proceedings. of the information in felony cases and in all cases shall tread
(3) If the defendant is present at the beginnintpefrial and information or complaint to the defendant unless the defendant

thereafterduring the progress of the trial or befthe verdict of Waivessuch reading. Thereupdine court shall ask for the defen

the jury has beereturnedinto court, voluntarily absents himselfdantsplea.

or herself from the presence of the court without leave of the court,(4) The defendant then shailead unless in accordance with
thetrial or return of verdict of the jury in the case shall not theretsy971.31the defendant has filed a motiaich requires deter
be postponed or delayed, but the trial or submission ofcsd minationbefore the entry of a plea. The court reatend the time

to the jury for verdict and the return of verdict thereoredfuired, for the filing of such motion.

shallproceed in all respects as though the defendant were preseétistory: 1979 c. 2911987 a. 741993 a. 486

in court at all times. A defendant need not be present at the pr(\j\/_henthrough oversighian arraignment is not held, it may be conducted after both
nouncemenbr entry ofan order granting or denying relief underoartleshad rested during the trial. BiesState53 Ws. 2d 322193 N.W2d 46

s.974.020r 974.06 If the defendant is not present, the time fo . .
appealfrom any ordemunder ss974.02and974.06shall com §71.06 Pleas. (1) A defendant chged with a criminal
menceafter a copy has been served upon the attoeqegsenting Offensemay plead as follows:
the defendant, or upon the defendant if he or she appeared withoufa) Guilty.

counsel. Service of such an order shattd@plete upon mailing.  (b) Not guilty

A defendant appearing without counsel shall supply the court With(c) No contest, subject to the approval of the court.

his or her current mailing address. If the defendant fails to supply . . .
the court with a current and accurate mailing address, failure to(d) Not guilty by reason of mental disease or defect. This plea

: ) : : may bejoined with a plea of not guiltylf it is not so joined, this
receivea copy of the order granting or denying relief shallbet . .
aground for tolling the time in which an appeal must be takerP/é2admits that but for lack shental capacity the defendant com
History: 1971 c. 298Sup. Ct. Order.30 Ws. 2d xix (1986)1993a. 486 sup.  Mitted all the essential elements of thdeoise chaged in the

Ct. Order N0.96-08 207 Ws. 2d xv (1997). indictment,information or complaint.

Judicial Council Note, 1996:This statute [sub. (1) (c)] defines the proceedings
atwhich a criminal defendant has the right toqpbesent. The prior statusgsub. (1) ) ,lf a defendant stands mute or ref,uses to plead, the court
(c)] reference to‘all proceedings when the jury is being selected” was probabghall directthe entry of a plea of not guilty on the defendant’
intendedto include only those at which the jurors themselves were present, not Bighg|f
selectionof names from lists which occurs at sevetabes before the defendant is : .
chaged or the trial jury picked[Re Order déctive 1-1-97] (3) At the time a defendant enterplea, the court may not

Thecourt erred in resentencing the defendant without notice after imposition qf@quirethe defendant to disclose his or her citizenship status.
previouslyordered invalid sentence. Stat&pchurch,101 Ws. 2d329 305 N.w2d History: 1985 a. 2521993 a. 486

57(1981).
( ) Inaccuratdegal advice renders a plea an uninformed one and can comptienise

If the court is put on notice that the accused has languéigalt)if the court must -
makea factual determination of whether an interpreter is necesary the accused vglgugtanneswf the plea. State Woods,173 Ws. 2d 129496 N.W2d 144(Ct. App.

mustbe made aware of the right to an interpretepublic cost if the accused is indi . o

gent. A waiver of theright must be made voluntarily in open court on the record. State The decision to plead guilty is personal to the defendant. A defesddiut'ney

v. Neave,117 Wis. 2d 359344 N.W2d 181(1984). cannotrenegotiatex plea agreement without the defendakitiowledge and consent.
Sub.(2) allows entry of plea to a misdemeanor by an attorney without the defefatev. Woods,173 Ws. 2d 129496 N.W2d 144(Ct. App. 1992).

antbeing present, but for a guiltyr no contest plea all requirements of s. 971.08, Whetherto grant a defendastmotion to change a plea is within the cautiscre

exceptattendance must be meState vKrause 161 Ws. 2d 919469 N.W2d 241 tion. State vKazee192 Ws. 2d 213531 N.W2d 332(Ct. App. 1995).

(Ct. App. 1991). The decision to withdraw a not guilty by reason of mental defect plea belongs to
Sub.(1) does noencompass a postconviction evidentiary hearing. Stetsme- thedefendant, and not counsétate vByrge,225 Ws. 2d 702594 N.W2d 388(Ct.
mann,180 Ws. 2d 81508 N.W2d 404(1993). App. 1999).
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971.07 Multiple defendants. Defendants who are jointly C?erciéeell(emegtﬁn% gC\JM notz\gtgﬂztg 52% \&0%2?3172%% of the defensiantilty
; imethe di : plea. Craker v State| . .
chargedmay be arraigned separately or toget e discretion A defendant wishing to withdraw a guilty plea must show by clear and convincing
of the court. evidencethatthe plea was not knowingly and voluntarily entered and that withdrawal
is necessary to prevent manifest injustiag,may be indicated in situations where:
: Cwi (1) the defendant was deniedegfive assistance of counsé®) the plea was not
971.08 Pleas of gu”ty and no contest; Wlthd.rawal enteredor ratified by the defendaot a person authorized to so act in his behalf; (3)
thereof. (1) Before the court accepts a plea of guilty or No-COfhe plea was involuntary or was entered without knowledge @fthge or that the
test, it shall do all of the following: sentencectually imposed could be imposed; and (4) the defendant diécwive
. the concessionsontemplated by the plea agreement and the prosecutor failed to seek
(a) Address the defendant personally and determine that as promised therein. Birts State,68 Ws. 2d 389228 N.W2d 351
pleais made voluntarily with understanding of thature of the  Asrequired byErnst v State 43 Wis. 2d 661and sub. (1) (b), prior to accepting
chargeand the potential punishment if convicted a guilty plea, the trial court must establish that the conduct the defendant admits
) X R : . constituteghe ofense chaged or an dénse included therein to which defendant has
(b) Make such inquiry as satisfies it that the defendant in faéadedguilty; but where the plea is made pursuant to a plegatrathe court need
committedthe crime chayed. not probe as deeply in determining whether the facts would sustain thye etsait

. ould were the plea nonnegotiated. Broadi8tate 68 Ws. 2d 420228 N.w2d
(c) Address the defendant personally and advise the defenc&mt
as follows: “If you are not a citizen of the United Statgfs  Thetrial court didnot abuse its discretion by failing to inquire into tHeafa tran

America,you are advised that a plea of guilty or no contest for tgg%‘arggg On ihe defendastcompetence to enter a plea. Jonestate,1 Ws.

of'fensgewnh which You,are Che@,ed may result in depprtatlon, the A pleabagain agreement by law enforcemerftaiéls not to reveal relevant and
exclusionfrom admission to this country or the denial of naturabpertinentinformationto the sentencing judge was unenforceable as being against
|Zat|on, under federal law public policy. Grant v State,73 Wis. 2d 441243 N.W2d 186
. L Withdrawalof a guilty plea prior to sentencing is not an absolute right but should

) (d) Inquire of the districattorney whether he or she has e0myefreely allowed v%hetzg fairpand just reason fgor doing so is presengted. Dudrey v

plied with s.971.095 (2) State,74 Wis. 2d 480247 N.Ww2d 105
; ; ; A guilty plea cannot be withdrawn on grounds that probation conditiongwezee
(2) If a court fails to advise a defendant as required bY(BUD. .o shan expected. Garski State5 Ws. 2d 62 248 N.W2d 425

(c) and a defendant later shows that the plea is likely to result IR piea of guilty admits the facts clyad but does not raise the issue of the statute
the defendans deportation, exclusion from admission to thisf limitations because the time of themmencement of the action does not appear
country or denial of naturalization, the court on the defendan®n the information. State Pohlhammer78 Wis. 2d 516254 N.w2d 478

. : ; ; hile courts have no duty to secure informed waivers of possible statutory
motion shall vacate any applicable judgment against the defer(],l ‘ensesynder the unique the facts of the case, the defendant was entitli¢d-to

ant and permit the defendant to withdraw the plea and entefawa guilty plea to a chge barred by the statute of limitations. Stateahlham
anotherplea. This subsection does not limit the ability to withmer,82 Ws. 2d 1 260 N.w2d 678

i Sub.(2) does not deprive the court of jurisdiction to consider an untimely motion.
drawa plea of guilty or no contest on any other grounds. Statev. Lée,38 Wis. 2d 239276 N W2d 268(1979).

(3) Any plea of guilty whichis not accepted by the court or Trial courts do not have subject matter jurisdiction to convict defendants under
which is subsequently permitted to be withdrawn shall not be usmonjtitutior&?”yva?ue S,tlatutf& g{]et right tIO Srﬁisgﬁuet %r(l) aﬁlpegcli gézinnot be
againstthe defendant in a subsequent action. ‘évsa(I)vNe_\/\;%%aélg(scst?Aggulli%g).ea' ate exrel. Siinkrefiert, 50 We. 24 528

History: 1983 a. 2191985 a. 2521997 a. 181 . _ Withdrawalof a guilty plea on the grounds of ifexdtive representation by trial
A court can consider a defendamcord of juvenile éénses at a hearing on his counselis discussed. State Rock,92 Wis. 2d 554285 N.w2d 739(1979).
guilty pleas prior to sentencing. McKnightStateA9 Ws. 2d 623182 N.w2d 291 Absentabuse of discretion in doing so, a prosecutor may witherplga bayain
Whena plea agreement contemplates the nonprosecution of gedhafienses, offer at any time prior to an action by the defendant in detrimental reliance on the
the details of the plea agreement should be made a matter of record, whetheffdy. State vBeckes100 Ws. 2d 1 300 N.w2d 871(Ct. App. 1980).
involves a recommendation of sentencing, a reducedgehar nolle prosequf The trial court did not err in refusing to allow the defendant to withdrguilty
chargespr “read ins” with an agreement of immuniaind a “read—in" agreement leaaccompanied by protestations of innocence. Sta@mson]105 Ws. 2d 657
made afteconviction or as part of a post-plea-of—guilty hearing to determine thg s\ \w 2d 897(Ct. App. 1981)
voluntarinessind accuracy of the plea should be a part afé¢meencing hearing and A o N i .d p . £ ol it is iudicially d ined
madea matr o ecod. Austh Sle3 W, 20 2716 N\Wad 6 )" prosecuter i releyed o e of s speemert 4 iy detemine
A defendant may not withdraw a guilty plea simipbcause he did not specifically 406 316 N.W2d 395(1982) Y ’ ’ ’
waive all of his constitutionatights, if the record shows he understood what rights L . ) . .
ionditionalguilty pleas are not to be accepted and will not be givienteexcept

hewaswaiving by the plea. After a plea of guilty the hearing as to the factual bagi - h
for the plea need not produce competent evidence that will satisfy the criminal burdeRrovided by statute. StateRiekkof, 112 Wis. 2d 119, 332 N.w2d 744(1983).

of proof. Edwards \State51 Ws. 2d 231186 N.w2d 193 IEfffefctivef;11ssis|_ta1ncefoI1 counsel Wlas_ %enied when th? éef%nse attorgey did2 Aot prop
It is suficient for a court to inform a defendant ched with several éénses of ~ €rly inform the client of the personal right to accept a pléer.oState vLudwig, 124

themaximum penalty that could be imposed for each. The phrase “in connection WHI%- 2d 600 369 N.w2d 722(1985). ) )

his appearancess it appeared in the guilty plea guidelines ofbenett and Ernst  Whenthe defendant téred a plea of no contest but refused to waive any constitu

casesshould be deleted. BurkhalterState52 Ws. 2d 413190 N.W2d 502 tlogal ?gmf, or tOfan?]we:j the Jud,MUfestlons, the Iludgg Shmﬂlnq he}vehsetka fzI%I date
A desire to avoid a possible life sentence by pleading guilty to a lessge doas  @ndrefused any further discussion of acumtest plea. State Minniecheske

not alone render the plea involuntarA claimed inability to remember does not Wis. 2d 234378 N.w2d 283(,1985)- .

requirerefusal of the plea if the evidence is clear that the defendant committed th®ue process does not require that the record of plea hearing demonstrate the defen

crime. State vHerro,53 Ws. 2d 21, 191 N.W2d 889 dants understanding of the nature of the ghaat the time of the plea. Stat€arter
The proceedings following plea of guilty were not designed to establish a prima31Wis. 2d 69389 N.W2d 1(1986). . ]

facie case, but to establish theluntariness of the plea and the factual basis therefor Bangertprocedures under this sectiapply to defendant pleading not guilty by

If the defendant denies an elemehthe crime after pleading guiltshe court is  reasorof mental disease or defect. StatSkegrud131 Ws. 2d 133389 N.w2d

requiredto reject the plea and set the case for trial, and is not obliged to dismisst{&986).

actionbecause of refusal to accept the guilty plea. JohnsBtate 53 Ws. 2d 787 Failureto comply with this section is not necessadlgonstitutional violation.

193N.W.2d 659 Proceduresnandated for plea hearing are discussed and a remedy established. State
A hearing on a motion to withdraw a guilty plea isotoliberally granted if the Vv. Bangert131 Ws. 2d 246389 N.W2d 12(1986).

motionis made prior to sentencing; itdscretionary if made thereafter and need not Thewithholding of a sentence and imposition of probation, as those termseare

begranted if the record refutes the allegations. The defendant must raise a subst@gt@burts, are functionally equivalent to sentencingifetermining the appropriate

issueof fact. Nelson vState 54 Ws. 2d 489195 N.W2d 629 nessof a plea withdrawal. State Booth,142 Ws. 2d 232418 N.W2d 20(Ct. App.

If there is strong evidence of guiltcanviction will be sustained even against al987).
defendantho, having pleaded guiltponetheless denies the facthasis for guilt. Section971.04 (2) allows entry of plea to a misdemeanor by an attorney without
Statev. Chabonian55 Ws. 2d 723201 N.W2d 25 the defendant being present, but for guilty or no contest pleas all requirements of s.

A plea bagain thatcontemplates special concessions to another person requigd..08except attendance must be met. Stat@ause, 161 Ws. 2d 919469 N.w2d
carefulscrutiny by the court. It must also be reviewed as to whittisén the public 241 (Ct. App. 1991).
interest. State ex rel. White.\Gray 57 Ws. 2d 17203 N.w2d 638 Failureto comply withsub. (1) (c) is governed by sub. the (2); the holdirggin

A court has inherent power to refuseteept a plea of guilty and may dismiss thegert does not apply The meaning of “likely” deportation under sub. (2) is discussed.
chargeon motion of the district attorney in order to allow prosecutioa 2nd corm  Statev. Beazal74 Ws. 2d 118, 496 N.W2d 156(Ct. App. 1993).
plaint. State vWaldman 57 Ws. 2d 234203 N.W2d 691 The courts failure to comply with sub. (1) was ngiounds for withdrawal of a

It is not error for thecourt to accept a guilty plea before hearing the factual bagiea,when the alien defendant was aware of the likelihood of deportetien a plea
for the plea ifa suficient basis is ultimately presented. StaveBtate58 Ws. 2d  wasentered. State Chavez175 Ws. 2d 366498 N.W2d 887(Ct. App. 1993).
726 A conclusory allegation of manifest injustice, unsupported by factual asséstions

Thefact that a defendant pled guilty with the understanding that his wife would legally insuficient to entitle a defendant to even a hearing on a motion to withdraw
given probation on another clgg does nothecessarily render the plea involuntary a guilty plea following sentencing. StateWashington,176 Ws. 2d 205 N.W.2d
Seyboldv. State51 Wis. 2d 227212 N.Ww2d 146 (Ct. App. 1993).

The defendans religious beliefs regarding the merits of confessingsonedng In accepting a negotiated guilty plea for probation, the trial court should, but is not
doingand his desire to mollify his family or give o their desires are self-imposed requiredto, advise the defendant of the potentielximum sentence that may be
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imposedf probation is revoked. Statedames176 Ws. 2d 230 N.W.2d (Ct. App. A conviction following arAlford plea doesiot prevent imposing as a condition of

1993). probationthat the defendabmplete a treatment program that requires acknowledg
In the context of a plea tgin, sub. (1) (a) is satisfied if the plea is voluntarily andng responsibilityfor the crime that resulted in the conviction. The imposition of the

understandinglynade and a factual basis is shown for either tfemsé pleaded to conditiondoes not violate the defendandue process rights. There is nottiimtger

or to a moreserious dense reasonably related to théenbe pleaded to. StateHar  entin the plea that gives the defendant any rights as to punishitateex rel. Viar-

rell, 182 Ws. 2d 408513 N.W2d 700(Ct. App. 1994). renv. Schwarz219 Ws. 2d 616579 N.W2d 698(1998).

A guilty plea, made knowingly and voluntarilwaives all nonjurisdictional _ In order for a plea to be knowingly and intelligently made the defendant must be
defectsand defenses, including alleged violationsaistitutional rights, prior to the informed of the “direct consequences” of fiea, but due process does not require
appeal. State vAniton, 183 Wis. 2d 125515 N.W2d 302(Ct. App. 1994). informing the defendant of collateral consequences. Direct consequendediare

A plea agreement is analogous to a contract and contract law principals are dfdijfhimmediate and Igely automatic and do not depend on the defersléttire
uponto interpret an agreement. The statiforcement of a penaltyovision in the psychgloglcalcondltlon. State ex rel. &en v Schwarz219 Ws. 2d 616579
agreementor failure of the defendant to fulfill his obligations under dgeeement N.wiz 6901(1{)993)' . | knowinal dvol i d
did not require an evidentiary hearing to determirbeemch where the breach was estates burden oproving a plea was knowingly and voluntarily made cannot
obviousand material and did not give the defendant a basis for withdrawing his mpg_proved by a negative inference. There must be sdimeaaive evidence of the
Statev. Toliver, 187 Ws. 2d 345523 N.W2d 1.3 (Ct. App. 1994). act. State vNicholson,220 Wis. 2d 214582 N.W2d 460(Ct. App. 1998).

An executory plea bgain is without constitutional significance and a defendar\} A defendans misunderstanding &iis citizenship status did not render his plea not

hasno right to require the performance of the agreement, but upon entry of a pleat luntarily, knowingly or intelligently entered. A defendant does not have a censtitu

) A h Iright to to be informed of the collateral consequendéle plea. There is no
procesgequires the defendastxpectations to be fulfilled. StateéMlls, 187 Ws. distincti%n between lack of awareness and dlh’raﬁ(tlive misun%erstanding of a

2d 528 523 N.W2d 569(Ct. App. 1994). ) o . collateralconsequence. StateRodriguez221 Ws. 2d 487585 N.W2d 701(Ct.
An Alford plea under whiclthe defendant pleads guilty while either maintainingapp. 1998).
innocenceor not admitting having committed the crime is acceptable when strongne manifest injustice entitling defendant to withdraw a plea occurs when the
proof of guilt has been shown. StateGarcia,192 Wis. 2d 845532 N.W2d 11 defendants not informed of a collateral consequenténe plea. That a conviction
(1995). would result in the defendast’permanent prohibitiofrom possessing firearms
A trial court need not advise a defendant of the potential that restitution will bederfederal law was a collateral consequence of his plea. A direct consequence
orderedin accepting a plea under this sectidestitution is primarily rehabilitative, musthave an déct on the range of punishment fehich the conviction is entered,
not punitive, and not “potential punishment” under sidh.(a). State.\Dugan,193  andthe firearms prohibition arises outside of the state court proceedings under which
Wis. 2d 610534 N.W2d 897(Ct. App. 1995). theplea is taken and sentence imposed. St#fesna,226 Ws. 2d 482595 N.W2d
A postconviction motion to withdraw a guilty plea requires showhaga “mani 464 (Ct. App. 1999).
festinjustice” would occur if the motion is denied. A postconviction recantation by Thetrial court did not havan obligation to verify the accuracy of the information
awitness may constitute new evidence showing a “manifest injustice” and requirggntainedn a guilty plea questionnairehen it did not rely on the incorrect informa
anew trial if there is a reasonable probability that a jury would reacfesetiif result.  tion contained therein in conducting a personal colloguy with the defendant to
It is error for the judge to determine whetherrgmantation or the original allegation describethe correct elements of the crime and insure that the defendant understood
istrue. State WcCallum,198 Ws. 2d 149542 N.W2d 184(Ct. App. 1995). thenature of the crimes. StateBrandt,226 Ws. 2d 610594 N.W2d 759(1999).
A defendanseeking a postconviction plea withdrawal due to a violation of sub, [t was not fatal to a conviction entered ona pleacotontest that the defendant
(1) (&) must make a prima facie showing that a violation occurrethastialso allege did not personally state “I plead no contest” when the totality of the facts, including
thathe or she did not know emderstand the information which should have beef Signed guilty plea questionnaized colloquy with the judge on the record, indicated
provided. State vGeibel,198 Ws. 2d 207541 N.W2d 815(Ct. App. 1995). an intent to P'eadff:ﬁ contest S‘@@Ufng'zze \l/)\IS(.12)d(b7)6255t94[l)\l.V\_12(fJ 7?9(.1?99)- et
. : I - ' e purpose of the court inquiry under sub. as to basic facts is to @rotec
| The concept of notice pleading has no application to a postconviction motien ch fendantvho understands the clygr and voluntarily pleads guilty but does not-real
enginga guilty plea. An allegation that a guilty plea was entered because of mi P L
v f . . 1zethat the conduct does not actually fall within the statutory definition of thgechar
formationprovided by counseb merely conclusoryFacts must be alleged which Thepurpose is not to resolve factual disputes about what did or did not happen; that
showa reasonable probabilitiiat but for counsed’errors the defendant would have forpa tFr)iaI which the defendaistwaiving ’tJhe right to. State Merryfield, 229 V\})sp ’
proceededo trial and which allow the court to meaningfully assess the claim of prejg’d 52,598 N.W2d 251(Ct. App. 1999).

dice. State vBentley 201 Ws. 2d 303548 N.W2d 50(1996). claim of insuficient factual basis for chging a crime survives a no contest plea

It is error for a trial court not to inquire whether the defendant has knowledgedqﬁcan be raised ia postconviction motion. StateRiggs,230 Ws. 2d 1601 N.W
the presumptive minimum sentence, butéh®r may be harmless if the defendanty 4 653(Ct. App. 1999). '

is otherwise aware of the minimum. Statéehr, 201 Ws. 2d 693549 N.W2d 497 Formssimilar to the uniforntraffic citation that are used as complaints to initiate

(Ct. App. 1996). . . criminal prosecutions in certain misdemeanor cases issued by thé atessiiffi-

An Alford plea is acceptable only where strong proof of guilt has been shown.cfntto confer subject mattgurisdiction on the court, but any conviction that results
pleaunder an agreemett plead to a relatedfehse to that chged which would  from their use in the manner described in the opinion is null and void; ss. 968.02,
havebeen legally |mposs:|ble for the d_efendant to have committed could not satig .04,971.01, 971.04, 971.05 and 971.08 are discussed. 633ty 540.
thestrong proof requirement. StateSmith,202 Ws. 2d 21549 N.W2d 232(1996). Pleawithdrawals before sentencing are subject to a liberal “fair and just” standard

Whena plea rests in any significatégree on a promise or agreement of the prosehat facilitates the dicient administration of justice by reducirtge number of
cutor, soit can be said to be part of the inducement, the promise must be fulfilleghpealszontesting the knowing and voluntariness of pleRsasons that have been
Whenthe state was unable fulfill its promise, withdrawal of a no contest plea wasconsideredair and just are genuine misunderstanding of the gpeaisequences,
in order State vCastillo,205 Ws. 2d 599556 N.W2d 428(Ct. App. 1996). haste and confusion in entering the pleas and coercion on the part of trial counsel.

Whetheradefendant knowingly entered Aiford plea must be determined by the Statev. Shimek,230 Ws. 2d 730601 N.W2d 865(Ct. App. 1999).
courtbased on the personal colloquy with the defendant and not whether specifiBecausehe state failed to provide the defendant with exculpatory evidence related
wordswere used in making the plea. Stat8alentine206 Ws. 2d 418557 N.w2d to his confession to the police and because that failure caused the defepékad to
439 (Ct. App. 1996). guilty, the defendarg’ post—sentencing motion to withdraw a guilty plea should have

Onetype ofmanifest injustice that would allow postconviction withdrawal of eengranted. State Btugeon,231 Wis. 2d 487605N.W.2d 589(Ct. App. 1999).
guilty plea is the failure to establish afaiént factual basis that the defendant eom The Statedid not violate the sentencing terms of a plea agreement by failing to
mittedthe ofense. State.\Jlohnson207 Wis. 2d 240558 N.W2d 375(1997). recitethe express terms of the sentengigpmmendation and by reciting a less than

A defendant is automatically prejudiced when the prosecutor materially and S&ﬁutralstatement of the recommendation. Statdlanson, 2000 W1 App 1232

- N : s. 2d 291 605 N.w2d.
\s/b?gtlzzijlégrgeggges I?szlgasggﬁgrg%r?t. New sentencing is requiredv. Statth, 207 A defendant should be freely allowed to withdraw a plea, prior to sentencing, for

. . . anyfair and just reason, unless the prosecution will be substantially prejudiced.
W-Regﬂegmggtg% 3\‘;53%'3”%? RO CO?;%S; plea are discussed. SHlEee,212  giatenears the burden of demonstrating substantial prejudice once a defendant has
1S 9 3 (Ct. App. ) . offereda fair and just reason for withdrawal of the plea. StaB®Nig, 2000 WI 6,
A plea not k_nowmglyand intelligently made wolate_s due process and entitles tl 2Wis. 2d 561605 N.W2d 199
ge;enganuuo wnhdrz:]w the fpl;lea. dThe pl‘é@ mhay tr)]e |nvoluhntary elthefr Eecauﬁe Sf the court fails to establish a factual basis that the defendant admits constitutes
be_en an odesgot ave acu un eés\tlan [2"29 gc g%e or tzg n%tzureggst € Nghts e ofense pleaded to, manifest injustice justifying withdrawal of a plea exists. A
elnhgwalve % tate.wan kamp,?_l ?;1 : }I' 1569 N.Ww2d 5 (Il 8). ity d€fendants not required to personally articulate the specific facts that constitute the
The test to determine a knowing and intelligent no contest plea is wHbter g|omentf the crime chayed. All that is requirets that the factual basis is devel
defendanhas made a prima facie showing that the plea was made without the COlHéedon the record. State Thomas, 2000 WI 1232 Ws. 2d 714605 N.W2d 836
conformancewith this section and whether the defendant has properly alleged thaj; he gefendant understanioisfore entering a plea that the trial court will not be
heor she in fact did not know or understand the information that shoulcbe@ve 1,qnqpy the prosecutts sentence recommendation, the trial ceuféviation from
provided. The state mushen prove that the plea was knowingly and intelligentlfpe recommendation does not result in manifest injustice. Stefdiams, 2000 WI
madeby clear and convincing evidence. Stat®¥an Camp213 Wis. 2d 131569 78,236 Ws. 2d 293613 N.W2d 132

N.W.2d582(1998). Whenthe accused rejectedplea bagai isd d instead
The unintentional misstatement of a plea agreement, promptly rectified by the f : { plea bayain on a misdemeanor cgarand instea
effortsof both counsel, did not deny the defendadtie process right to have the full Féfqtljeste%n_;try d"é‘r’tll’tthe \grosgcyt(zrgdungt ggt \fgglzctlvely in raising theghto
benefitof a relied upon plea bgain. State vKnox, 213Wis. 2d 318570 N.wad 2 felony. United States.\Goodwin,457 U.S. 36§1962). o
599 (Ct. App. 1997) Thedefendant acceptance of the prosectsgeroposeglea bagain did not bar
The court’s acceptance of a guilty plea and order to implement a diversion agrii¢ Prosecutor from W|thdr§1wmg tioffer. Mabry v Johnsong67 U.S. .5041984)-
ment,the successful completion of whiglould have resulted in dismissal of cimi~ Whena defendant knowingly entered a guilty pteal the state’evidence sup
nal chages, constituted “sentencing”. The standard to be applied in deciding@tedaconviction, the conviction was valid even though the defendant gave testi
motionto withdraw the guilty plea was the “manifest injustice” standard applicabfgony inconsistent with the plea. Hanseiathews424 F2d 1205
to such motions after sentence has been entered. SBaeney213 Ws. 2d 344 Following a guilty plea, the defendaoctuld not raise a speedy trial issue. United
570 N.w2d 731(Ct. App. 1997). Statesv. Gaertner583 F2d 308(1978).
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Guilty pleas in Visconsin. Bishop, 58 MLR 631. Paroleeligibility is not a statutorily oconstitutionally necessary component of a
Pleas of guilty; plea bgaining. 1971 WLR 583. valid plea colloquy in a case in which a life sentence is imposed. SByeye,225
Wis. 2d 702594 N.W2d 388(Ct. App. 1999).

971.09 Plea of guilty to offenses committed in several . . . -
counties. (1) Any person who admits that he or she has-corﬁ_gl'095_ C?onsultatlon with and notices to victim. (1) In
mitted crimes in the county in which he or she is in custody aHYS Section:
alsoin another county in this state may apply to the district-attor (&) “District attorney” hashe meaning given in 850.02 (2m)
ney of the county in which he or she is in custody to begdtr  (b) “Victim” has the meaning given in 850.02 (4)
with those crimes so that the person may plead guilty and be sen2) |n any case in which a defendant has beergelawith a
tencedfor them in the county of custodyThe applicatiorshall ~ crime, the district attorney shall, as soon as practicabter af
containa description of all admitted crimes and the name of the ihe victims in the case who have requested the opporamity
countyin which each was committed. opportunityto confer with the district attorney concerning the pro
(2) Uponreceipt of the application the district attorney shallecutionof the case and the possible outcomes of the prosecution,
preparean information chaging all the admitted crimes and nam including potentialplea agreements and sentencing recommenda
ing in each count the county where each was committed. The disns. The duty to confer under this subsection does not limit the
trict attorney shall send @py of the information to the district obligation of the district attorney to exercise his or her discretion

attorneyof each other county in which the defendaaimits he or concerningthe handling of any criminathage against the
shecommitted crimesogether with a statement that the defendjefendant.

the prosecution of arime of which he or she is a victim and any
changesn thedate, time or place of a scheduled court proceeding

county,and send it to the district attorney who prepared the-infqg,\y hich the victim has received notichis subsection does not

mation. o ) . . apply to a proceeding held before the initial appearance to set con
(3) The district attorney shall file the informatianany court gitions of release under cB59.

of the district attorneg county having jurisdiction to try or accept

a plea of guilty to the most serious crime alleged therein as i
which, if alleged to have been committedanother countythe
ghstnct attorney of thatounty has executed a consent as .prowd% tfor which the person was arrested tat person will not be
in sub.(2). The defendant then may enter a plea of guiltgllito araedwith a crime at that time

offensesalleged to have been committed in the county where tﬁg 9 ) e m i

courtis located and to all fenses alleged to have been committed () If @ person is chged with committing a crime and the
in other counties as to which the district attorney has executegl’grgeagainst the persas subsequently dismissed, the district
consentunder sub(2). Before entering a pleaf guilty, the a_lttorneyshall_make_areas_onable attempinform all of the vie
defendanshall waive in writing any right to be tried in the countyims of the crime with which the person was ced that the
wherethe crime was committed. The district attorney of thehargehas been dismissed.

countywhere the crime was committed need not be present wher(6) A district attorney shall makereasonable attempt to pro
the plea ismade but the district attorneyivritten consent shall be vide information concerning the disposition ofase involving a
filed with the court. crimeto any victim of the crime who requests the information.

(4) Thereuporthe court shall enter such judgment, the same History: 1997 a. 181
asthough allthe crimes chaed were alleged to have been eom . ) . i
mittedin the county where the court is located, whether or not tRé1-10 Speedy trial. (1) In misdemeanor actions trial shall
courthas jurisdiction to trgll those crimes to which the defendang@mmencavithin 60 days from the date of the defendgtitial
haspleaded guilty under this section. appearancen court. _

(5) The county where the pleia made shall pay the costs of (2) (&) The trial of a defendant ctysd with a felony shall
prosecutiorif the defendant does not pay them, and is entited ©0mmencaithin 90 days from the date trial is demanded by any
retainfees for receiving and paying to the state any fine which mggtyin writing or on the record. If the demand is made in writing,
be paid by the defendant. Tlsterk where the plea is made shalft COpy shall be served upon the opposing partye demand may
file a copy of the judgment of conviction with the clerk in eachot be made until after the filing of the information or indictment.
countywhere a crime covered by the plea was committed. The(b) If the court is unable to schedule a trial pursuant tggar
district attorney shall then move to dismiss any gbkarcovered thecourt shall request assignment of another judge pursuant to s.
by the plea of guiltywhich are pending against the defendant in51.03
thedistrict attorneys countyand the same shall thereupon be dis  (3) (a) A court may grant a continuance in a case, upon its own
missed. motion or the motion of any partjf the ends of justice served by

II;Iistory: t1979foc.tﬁ:tlgsas;[z:m. 486 © & oloa be dod it f_taking action outweigh the best interest of the public and the
s ot rcfr e cout o sceepta e befor an amerid complant s igdfendantin a speedy tral. A continuance shall not be granted
preparean amended information pritw obtaining consents by the district attorneysunderthis paragraph unless the court sets forth, in the record of the
involveddoes not invalidate the convictiqn when _the_consents_ were aabtdiped case,either oraIIy orin writing, its reasons for ﬁnding that the ends
andthe defendant waived the defect. Failure to dismiss thgeshiarone of theoury ﬂf justice served by the grantingthe continuance outweigh the

tiesdoes not deprive the court of jurisdiction. Failure of a district attorney to speci . J 3 .
cally consent as tone ofense does not invalidate the procedure when the error whestinterests of the public and the defendant in a speedy trial.

clerical. Peterson.\vState54 Ws. 2d 370195 N.W2d 837 . .
Effect of consolidation on repeater allegatigmsliscussed. StateRachwall59 (b) The factors, among others, which the court shall consider

Wis. 2d 494 465 N.W2d 490(1991). in determining whether to grant a continuance undet(@gare:

In % Icormndated c%se, a{n??ﬁmenéj& thegdsairOﬁm anothel( étotuntytiﬁ not per | 1. Whether the failure to grant the continuance in the preceed
missible. When amendment of those occurs after consolidation, the original; ; ; : ;
trial court retains jurisdiction. Where the original @@does not have the identical ing would be likely to make a continuation of the proceeding

elementf the amended chge, double jeopardy does not prevent prosecution of tHEnpossibleor result in a miscarriage of justice.

original chage in the original county although a guilpyea was entered to the :
amendedchage in the other court. Statelillon, 187 Ws. 2d 39522 N.W2d 530 2. Whether the case taken as a whole is so unasdaio com

(Ct. App. 1994). plex, due to the number of defendants or the nature of the prosecu

crime chaged in the information and committéd the other

(4) If a person is arrestefdr a crime but the district attorney
cidesnot to chage the person with a crime, the district attorney
shallmakea reasonable attempt to inform all of the victims of the
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tion or otherwise, that it is unreasonable to expect adequate preggsoon as possible and theurt may receive the plea and pro
ration within the periods of time established by this section. nouncejudgment.

3. The interests of the victim, as defined i850.02 (4) (5) If the defendant wishes to pleguilty to cases pending in

(c) No continuance under péa) may be granted because ofmore than one countthe several district attorneys involved may
generalcongestion of the coustcalendar or the lack of diligent agreewith the defendant and among themselves for all such pleas

preparatioror the failure to obtain available witnesses on the paf be received in the appropriate court of one of such counties, and
of the state. s.971.09shall govern the procedure thereon so far as applicable.

(4) Every defendant not tried in accordance with fgstion (6) Theprisoner shall be delivered into the custody of the-sher

shall be dischaed from custody but the obligations of the bondf of the county in which the clge is pending for transportation
or other conditions of release of a defendant shall continue umtithe court, and the prisoner shall be retained in that cudtady
modified or until the bond is released or the conditions removedg all proceedings under this section. The shehill return the

History: 1971 c. 405.93, 1971 c. 46298 1977 c. 18%.135 1979 ¢. 341993  prisonerto the prison upon the completion of the proceedings and
* 'Il'r?gfii?;a?'cti%t applied balancing test is applicable to review the exercise o yring anya-'djo-umments or (_:ontinuances and between the prelim
trial courts discretion on a request for thebstitution of trial counsel, with the associ | %-ry examination and the trial, except thathié department certi
atedrequest for a continuance. PhifeiState 64 Ws. 2d 24218 N.W2d 354 fies a jail as being suitable to detain the prispheror she may be

A pfarty requeSfting a cogltingancle on gr?_ugds %f surprise must show: (1) étlegualé@tainedhere until the court disposes of the case. The prisoner
D o o o eemiecied  gisting sentence continues (o run and he or she receives time

(3) resulting prejudice if the request is denied. AnguBtate,76 Ws. 2d 191251 creditunder s302.11while in custody
28,

N.w.2d s . . .

A delay of 84 days between a defendafitst court appearance and trial on misde (7) .lf the district attorney _movgas_to dlsmlss any P‘?“d!“g case
meanortrafic chages was not so inordinate as to raise a presumption of prejudi€d. if it is not brought on for trial within the time specified in sub.
State vMullis, 81 Ws. 2d 454260 N.W2d 696 (2) or (3) the case shall be dismissed unless the defendant has

A stay of proceedings caused by the staiteterlocutory appeal stopped the+un P il i i
ning of the time period under sub. (2). State ex rel. Rabervis,97 Ws. 2d 63293 escapecbr otherwise prevented the trial, in which case the request

N.W.2d 151 (1980). for disposition of the case shall be deemed withdrawn and of no
Following a guilty plea, the defendant could not raise a speedy trial iddoteed ~ further legal efiect. Nothingin this section prevents a trial after
Statesv. Gaertners83 F2d 308(1978). the periodspecified in sub(2) or (3) if a trial commenced within
S . . suchperiod terminates in a mistrial or a new trial is granted.
971.105 Child victims and witnesses; duty to expedite History: 1983 a. 5281989 a. 311993 a. 4861995 a. 481997 a. 283

proceedings. In all criminal and delinquency cases, juvenile A request for prompt disposition under this section must comply with sub. (1) in
fact—finding hearings under €8.31 and juvenile dispositional orderto impose on the statke obligation to bring the case to trial within 120 days.
hearingsinvolving a child victim or witness, as defined in sStatev. Adams207 Ws. 2d 566558 N.W2d 923(Ct. App. 1996).
950.02 the court and thdistrict attorney shall take appropriate . .
actionto ensure a speedy trial in order to minimize the length pf 1-12 Joinder  of crimes and of defebndants. .

time the child must endure the stress of the chilvolvement in (1) JOINDER OF CRIMES. Two or more crimes may be clgad in
the proceeding. In ruling on any motion or other request for hesame complaintpformation or indictment in a separate count
delayor continuance of proceedings, the court shall consider R ach crime if the crimes ctyad, whether felonies or misde

give weight to any adverse impact the delay or continuance mAganorspr both, are of the same or similar charaoteare based

have on the well-being of a child victim or witness. on the same act or transaction or on 2 or more acts or transactions
History: 1983 a. 1971985 a. 262.8; 1993 a. 981995 a. 77 connectedogether or constituting part a common scheme or
plan. When a misdemeanor is joined with a felaig trial shall
971.11 Prompt disposition of intrastate detainers. bein the court with jurisdiction to try the felony

(1) Whenevetthe warden or superintendent receives notice of an (2) JoINDER OF DEFENDANTS. Two or moredefendants may be
untriedcriminal case pending in this state against an inmade ofhargedn the same complaint, information iadictment if they
state prisonthe warden or superintendent shall, at the requestggt alleged to have participated in the same act or transaction or
the inmate, send by certified mail a written request to the distiigtthe same series of acts or transactions constituting one or more
attorneyfor prompt disposition of the case. Tieguest shall state crimes. Such defendants may be ajen in one or moreounts
the sentence then being served, the datpable eligibility if  togetheror separately and all of the defendants needbeot
applicable,or the date of release to extended supervision, tBgargedn each count.
approximatedischage or conditional release date, and priordeci - 3y pe| e rrom pREJUDICIAL JOINDER. If it appears that a
s_|0nrelat|ng to p_arole. If there has been no prellmlnar_y examing.fandanior the state is prejudiced by éjoinderodfnes or of
&%?V%r;;?,iﬁeergﬂqg{ncﬁisfﬁ thaen(rje(#usezt Ssrrllaalllligf,?)r\ghgmggtgma defendantsn a complaint, information or indictment or by such
written waiver signed by Ehe in’mate’ p y joinder for trial togetherthe court may order separate triafs
; . : L counts,grant a severance of defendants or provide whatever other

_(2) If the crime chayed is a felonythe district attorney shall yg|ief justice requires. The district attorney shaallise the court
eithermoveto dismiss the pending case or arrange a date for pigior 1o trial if the district attorney intends to use the statement of
liminary examination as soon as convenient and notify#ifelen 3 codefendant which implicates another defendant in the crime

or superintendent of the prison thereafiless such examination .parqed. Thereupon. the iudae shall arant a severance as to an
hasalready been held or has beeaived. After the preliminary such%eféndant pon, judg 9 y
examinationor upon waiver thereothe district attorney shall file (4) TRIAL TO.GETHER OF SEPARATE GHARGES. The courtmay
ninformation, unl it h Ir n fil nd mail i : g s
&éregﬂo?ﬁg V\’/;rdgrisélrtsui)seﬁng;%yegf f%r sleer(‘zi'n%hde in?rlla?e(.:ogyderz or more complaints, informations or indictments to be
The st atomey shall bring he case on o il witin 12831208 e s e serndent, Lere s me e,
aysafter receipt of the request subjec . oy - .
(3) If the crime chayed is a misdemeandhe district attorney indictment. The procedure shall be the same as if the prosecution

shall either move to dismiss the charor bring it on for trial Wﬁ{;g?_d%gzuac%sﬁmgle complaint, information or indictment.
within 90 days after recelpt of the requeSt' If 2 defendants were chyd and the cases consolidated, and one then pleads

(4) If the defendant desires to plead guilty or no contest to thaty, there is no need for a severance, especially if the trial is to the court. Nicholas
complaintor to the information served upon him or heire ’ gggiit\;fﬁi?rggﬁiidsv,\\/‘f‘w\glricir?e 2 ches involving a single act or transaction
defendanshall notify the district attorney thereof. T,he d|Str|C5reso inextricably intertwined so as to make proof of one crime impossible without
attorneyshall thereupon arrange for the defendaattaignment proof of the other Holmes v State 63 Ws. 2d 389217 N.W2d 657
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Dueprocess of law was not violated, nor did the trial court altsisiscretion, by Competencyto stand trials not necessarily siidient competency to represent
denyingthe defendarg'motion to sever 3 counts of sefeaes from a count of first- oneself. Pickens vState 96 Ws. 2d 549292 N.w2d 601(1980).
degreemurder Bailey v State65 Wis. 2d 331222 N.w2d 871 Defensecounsel having reason to doubt the competency of a client musheaise

In a joint trial on chages of buglary and obstructing anfafer, while evidence as issue with the court, strategic considerations notwithstanding. \Sgatenson133
to the fabrication of an alibi by the defendant was probative as buiglary, the sub  Wis. 2d 207 395 N.W2d 176(1986).
stantial danger that the jury might employ the evidencdfiamative proof of the ele A probationer has a right to a competency determination when, during a revocation
mentsof that crime, for which the state was required to introdeperate and inde  hrgceedingthe administrative law judge has reason to doubt the probagauen
pendentevidence showing guilt beyoraireasonable doubt, required the court tyetence The determination shall be made by the circuit court in the county-of sen
administera clear and certain cautionary instruction that the jury should not consi ﬁcing which shall adhere to s871.13 and 971.14 to the extent practicable. State
evidenceon the obstructing count as fizient in itself to find defendarguilty of bur exrel. Vanderbeke MVEndicott 210 N.W2d 503 563 N.W2d 883 (1997). ’
glary. Peters vState,/0 Ws. 2d 23233 N.W2d 420 Thereis ahigher standard for determining competency to represent oneself than

Joinderwas not prejudicial to the defendant moving for severance wheosise : - .
bly prejudicial efect of inadmissibléearsay regarding the other defendant was p"%r?rEcr?ngﬁtgr?gizitgﬂgstirclg:'oﬁ?gy%ﬁglégﬁ:gleé?sn;tﬁlwLtjr?gttlgqr%zl:lgeflrw?glt?iﬁtr;%

sumptivelycured by instructions. Statedennaro76 Ws. 2d 499251 N.W2d 800 - ) >
’ L - ; communicatea defense. When there is no pre—fitaling of competency to proceed
If a codefendang’ antagonistic testimony merely corroborates overwhelming pr(%

g ; ) h h ndpostconviction relief is sought, the court must determiitecéin make a mean
secutionevidence, refusal to grant severance is not abuse of discretion. Haldarngq nunc pro tunc inquiryIf it cannot, o it finds that it can but the defendant was

Statg,85 Wis. 2d 182 279 N.W2d 75(1978). - notcompetent, a new trial is required. Statklessig,211 Ws. 2d 194564 N.W.2d
Joinderof chages against defendants proper when separate acts exhibited somg, g (1997).

moduso_perandi. Francis. \State,8§ V\AS_- 2‘_’ 554273 N.W2d 310(1979). ; A prior mentaliliness or a mental iliness diagnosis made subsequent to the pro
Thetrial court properly deleted implicating references from a codefesdzo®  ceedingin question may create a reason to doubt competbotyeither categori

fessionrather than granting the defendamtiotion for severance under sub. (3). Poh{:a”y creates a reason to doubt competertate vFarrell,226 Ws. 2d 447595
v. State 96 Wis. 2d 290291 N.W2d 554(1980). N.W.2d 64 (Ct. App. 1999).

Thetrial court did not abusiés discretion in denying a severance motion and fail

ing to caution the jury against prejudice when 2 counts were joined. SBatinger .
100Wis. 2d 691303 N.w2d 585(1981). 971.14 Competency proceedings. (1) PROCEEDINGS. (a)

Joinderis not prejudicial when theame evidence would be admissible under sThe court shall proceednder this section whenever there is rea

904.04if there were separate trials. Statéfall, 103 Wis. 2d 125307 N.W2d 289 sonto doubt a defendalst’competency to proceed
(1981). '

Thetrial court abused its discretion in denying a motion for severance of cedefen (D) If reason to doubt competency arises afterdisfendant

oy ot have oSianiehed Mo &bl efonse and e pniie defonse was basiige S bound over for trial after a preliminary examination,
the alibi. State MBrown, 114 Ws. 2d 554338 N.W2d 857(Ct. App. 1983). €ra finding of guilty has been rendered by the jury or made by
Joinderunder sub. (2) was proper when two robberies were instigated by die court, a probableause determination shall not be required and
defendant’sprostitution and the other defendant systematically robbed custom rt shall pr nder .
who refused to payState vKing, 120 Ws. 2d 285354 N.W2d 742(Ct. App. 1984). frfe court shall p ocee(.j u C.le syB)
Misjoinderwas harmless erroiStatev. Leach,124 Ws. 2d 648370 N.w2d 240 éc) E)éc(el)y[ as|pr(|3]VId?d Indpe}?lb)’ the Couk:t ks)lhalﬁ]n()thpr(c)iciedd
(1985). undersub.(2) until it has found that it is probable that the defen
Tobe of "same or similar character” under sub. (1), crimes must be of the sagi committed the dénse chaged. The findingnay be based
type,occur over a relatively short time period, and evidence as to each must over ab). . . . N .
Statev. Hamm, 146 Wis. 2d 130430 N.W2d 584(Ct. App. 1988). u ont_he com_plalnt_onf the defendant submits arfidavit aI_Ieg
If an appellate court vacates a conviction on one or more counts when multiplg with particularity that theaverments of the complaint are
countswere tried togethethe defendarnis entitled to a new trial on the remaining materiallyfalse upon the complaint and the evidence presented
countsupon showing compelling prejudice arising from evidence introducsato . !
portthe vacated counts. StatdMcGuire,204 Ws. 2d 372556 N.W2d 111 (Ct. App. @t & hearmg.orqered by the COU'Ihe defenda;nt may call and
1996). cross—examinitnesses at a hearing under this paragrapthbut
A violation of sub. (3) does not requirenaw trial in all cases, but is subject to imi i i i
harmlesserror analysis. State King, 205 Ws. 2d 81 555 N.W2d 189(Ct. App. court Sha.” limit the issues and Wltnesse‘c:’ to those requwed for
1996). determiningprobable cause. Upon a showing by the proponent of
o Simufltan_eoqstsrials of 2defert1tri1ant%%efor:e 2 jurieg[iistpermissible. ,’]\ngmpgmissgpodcause under 807.13(2) (c) testimony may be received into
e confession in one case not heard by the jury in that case accomplishes the re ; ; i
severancef the cases. StateAvery, 215 Ws. 2d 45571 N.W2d 907(Ct. App. qu{éqecord Of. the hearing by telephone or live aUdIOVI.Sual me.ans'
1997). If the court finds that any clugr lacks probable cause, it shalldis
Joinderand severance. 1971 WLR 604. miss the chage without prejudice and release the defendant

exceptas provided in 971.31 (6)

2) ExamiNATION. (a) The court shall appoint one or more
herown defensenay be tried, convicted or sentenced for the-co minershaving the spemallze_d knowledge determined by .the
missionof an ofense so Ioné as the incapacity endures Tourtto be appropriate to examine and report upon the condition
. . ) of the defendant. If an inpatient examination is determindtey
(2) A defendant shall not be determined incompetent to prgyrtto be necessarthe defendant may be committed to a-suit
ceedsolely because medication has beeis teing administered gpjemental health facility for the examination period specified in
to restore or maintain competency par. (c), which shall be deemed dagpent in custody under s.
(3) Thefact that a defendant is not competent to prodeed 973,155 If the examination is tbe conducted by the department
not preclude any legal objection to the prosecution und1s31  of health and family services, the court shall order the individual

which is susceptible of fair determination prior to trial and withoy} the facility designated by the department of health and family
the personal participation of the defendant. services.

(4) Thefact that a defendant is not competent to prodees  (3m) Notwithstanding pata), if the courtorders the defendant
not preclude a hearing underd68.38 (4)or (S) unless the prob 14 e examined by the department or a department fachiey
able cause finding required to be made at the hearing Canno't?é?)artmen'shall determine where the examination will be-con
fairly madEBW'tthm;;‘e pe;zs(;g;il p%rglmpatlon of the defendangjcted, who will conduct the examination and whether the

History: 1981 c. 3671997 a. 1821999 a. 1 cr . : - !

Judicial Council Committee’s Note, 1981Fundamental fairness precludesn- examinatiorwill be CondUCt,ed Qn an |npat|ent or qutpe}tlgnt basis.
inal prosecutiorof a defendant who is not mentally competent to exercise his or &Ny such outpatient examination shall be conduatejail or a
constitutionaland procedural rights. State ex rel. Matalisehubert57 Ws. 2d 315 |ockedunit of a facility In any case under this paragraph in which

822(1973). the department determines that an inpatient examination is-neces
Sub.(1) states the competency standard in conformity with DudkyS/,362 U.S. p k p . A
402 (1960) and State ex rel. HaskinsDodge County Cour62 Wis. 2d 250265  sary,the 15—-day period under pée) begins upon the arrivalf

(1974). Competency is a judicial rather than a medical determination. Not evefyy fendan he inpatient facili n ient examination
mentallydisordered defendant is incompetehé court must consider the degree o? edefendant at the inpatient facilitff an outpatient exal atio

impairmentin the defendarg’ capacity to assist counsel and make decisidnsh is begu_n by or tthUgh _the depar_tme_nt, f”md the department later

counsekannot make for him or heBeeState vHarper57 Wis. 2d 541973); Nor  determineghat an inpatient examination is necessty sherif

et e 50 Taqsoa0y ) et vAlbright, 86 Wis. 2d 12A1980); Piek shalltransport the defendant to the inpatient facility designated by
Sub.(2) clarifies that alefendant who requires medication to remain competeﬁhe department, unless the defendant has been released on bail.

medicationfor te GLration of the criminal proceecings ncer 5. 971.14 (3 (9. () If the defendant has been released on bail, the court may
P 9 S siptorder an involuntary inpatient examination unless the defend

Sub.(3) is identical to prior s. 971.14 (6). It has been renumbered for better st: . . . X .
tory placement, adjacent to the rule which it clarifies. [Bill 765-A] antfails to cooperate in the examination or the exammferms

971.13 Competency. (1) No persorwho lacks substantial

mentalcapacity to understand the proceedings or assist in his,g
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the court that inpatient observatias necessary for an adequate (b) If the district attorneythe defendant and defense counsel
examination. waive their respective opportunities to present other evidence on
(c) Inpatient examinations shall be completed and the rep8i€issue, theourt shall promptly determine the defendzantm
of examination filed within 15 days after the examination ietencyand, if atissue, competency to refuse medication or-reat
orderedor as specified in patam), whichever isapplicable, mentfor the defendarg’ mental condition on the basis of the
unlessfor good cause, the facility or examiner appointed by tiigportfiled under sub(3) or (5). In the absence of these waivers,
court cannotcomplete the examination within this period anghe court shall hold an evidentiary hearing on the issue. ldpon
requestsan extension. In that case, the court may akme Showingby the proponent of good cause unded0§..13 (2) (c)
15-dayextension of the examination period. Outpatient examingstimonymay bereceived into the record of the hearing by-tele

tions shall beompletecand the report of examination filed withinPhoneor live audiovisual means. At the commencemerthef
30 days after the examination is ordered. hearing the judge shall ask the defendant whether he or she claims

(d) If the court orders that the examination be conducted ontgrpe con?Jpe_tent or incompﬁtegt.fthia ddefenhdalllnito stfandsdr_nute or
inpatient basis, it shall arrange for the transportationaaf C'@imsto be incompetent, the defendant shall be found incompe

; . i i tentunless the state proves by the greater weight of the credible

SSoniont e o b el el i e e e e, e e
antto be returned to the jail within a reasonable time after rece] eset;;ce)rgegvgg by eevi(;ae?]geamafisaclegr gﬁg cgr?\??npc?nzrr]tel;rt] ess
g]gerr]lgg%ep{é(t)gj the examining facility thatte examination has defendanis incompetent. If the defendant is found incompetent

Th " hall v ob d . r3l|ndif the stateproves by evidence that is clear and convincing that
d f(E)d e %Xaqu'l'?ﬁr sha persona;]_g]o SErve and examine Y@ jefendant is not competent to refuse medication or treatment,
eren an'adn sha i fav%accgs%et_osol fr pt))ast or present treat |\, qerthe standard specified in syB) (dm) the court shall make
mentrecords, as defined undersd..30 (1) (b) _ adetermination without a jury and issue an order that the defend
_ (f) Adefendant ordered to underexamination under this sec antis not competent to refuse medication or treatment for the
tion may receivevoluntary treatment appropriate to his or hegefendant'smental condition and thathoever administers the
medicalneeds. The defendant may refuse medication and tregkdicationor treatment to the defendant shall observe appropri
mentexcept in a situation where the medication or treatmentgge medical standards.
necessaryo prevent physical harm FO the defendant or others. (c) If the court determines that the defendant is competent, the

(9) The defendant may be examined for competency purpoggiginal proceeding shall be resumed.

at anytst?]ge of tge ;:r?mc[;eftengy p;roc%ediﬂgpgl;%lgl?nsnor other () |f the court determines that the defendant is not competent
e;](pﬁgsc osen dy e ade %T ant or by he dISfI‘ICda MY andnot likely tobecome competent within the time period-pro
shallbe permitted reasonable access to the defendgmirfooses \igedin sub.(5) (a) the proceedings shall be suspended and the

of the examination. defendant released, except as provided in @)kb).

(3) Reporr. The examiner shall submit to theurta written 5y couvirment. (a) If the court determines that the defend
reportwhich shall include all of the following: _antisnotcompetent but is likely to become competent within the
(&) A description of the nature of the examination and art ideferiod specified in this paragraph if provided wigppropriate
tification of the persons interviewedhe specific records treatmentthe court shall suspend the proceedings and commit the
reviewedand any tests administered to the defendant. defendanto the custody of thdepartment of health and family

(b) The clinical findings of the examiner servicedor placement in an appropridtestitution for a period of

(c) The examinés opinion regarding the defendanpresent time not to exceed 12 months, or the maximum sentence specified

mentalcapacity to understand the proceedings and assist in hiéasithe most serious feinse with which the defendant is ofed,
herdefense. whicheveris less. Days spent in commitment under this-para

(d) If the examiner reports that the defendant lacks comg@Phare considered days spent in custody undgrs1s5
tency, the examines opinion regarding thékelihood that the = (am) If thedefendant is not subject to a court order determining

defendantjf provided treatment, may bestored to competency the defendant to be not competent to refossdication or treat
within the time period permitted under siib) (a) mentfor the defendarg’ mentalcondition and if the treatment

(dm) I sufficient information is available to the examiner tdacility determines that the defendant shdwsdsubject to such a

reachan opinion, the examinaropinion on whether the defend coUrt order the treatmentacility may file with the court with
antneeds medication or treatmetd whether the defendant ishoticeto the counsel for the defendant, the defendadtthe dis
not competent to refuse medication or treatment. The defend}ft attorneya motion for a hearing, under the standard specified
is not competent to refuse medication or treatment if, becausd'gpuP: (3) (dm) onwhether the defendant is not competent to
mental illness, developmental disabilityalcoholism or drug elusemedication or treatment. A repam which the motion is
dependenceand after the advantages and disadvantages of edshall accompany the motion and notice of motion and shall

alternativesto accepting the particular medication or treatmerlgC udea statement signed by a licensed physician that asserts that
havebeen explained to the defendant, one of the following is trJ3€ defendant needs medication or treatmenttaatithe defend

1. The defendant is incapable of expressing an understancﬁ

ntis not competent to refuseedication or treatment, based on
. ; Standifyamination of the defendant by a licensed physiciithin

of the advantages and disadvantages of accepting medicatiop

treatmentand the alternatives.

(Plays after a motion fed under this paragraph, the court shall,
' ) ] ~underthe procedures and standards specified in(dliigb), deter
2. The defendant is substantially incapable of applying afiine the defendans’ competency to refuse medication or treat
understandin®f the advantages, disadvantages and alternativfgntfor the defendarg’ mental condition. At the request of the
to hisor her mental illness, developmental disabiktigoholism  defendantthe defendang counsel or the district attornetne
or drug dependence in order to make an informed choice ash&ringmay be postponed, but in no case may the postponed hear

whetherto accept or refuse medication or treatment. ing be held more thaR0 days after a motion is filed under this
(e) The facts and reasoning, in reasonable detail, wpach  paragraph.
thefindings and opinions under pa(b) to (dm) are based. (b) The defendant shall be periodically reexaminedHsy

(4) HearING. (a) The court shall cause copies of the report treatmentfacility.  Written reports of examination shall be fur
be delivered forthwithto the district attorney and the defensaishedto the court 3 months after commitment, 6 months after
counselor the defendant personally if mepresented by counsel.commitment,9 months after commitment and within 30 days
The report shall not be otherwise disclosed prior to the hearipgor to the expiration of commitment. Eadport shall indicate
underthis subsection. eitherthat the defendant has become competent, that the defend
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ant remains incompetent but that attainment of competencylishe court determines that the defendant is not competent, it shall
likely within the remaining commitment period, or that theeleasehim or her bumay impose such reasonable nonmonetary
defendanhas not made sugirogress that attainment of compeconditions as will protect the public and enable the court and dis
tency is likely within the remaining commitment period. Anytrict attorney to discover whether the person subsequently
reportindicating such a lack of didient progress shall include becomesompetent.

the examinets opinion regardingvhether the defendant is men History: 1981 c. 3671985 a. 29176, Sup.Ct. Ordey 141 Ws. 2d xiii (1987);

i ; ; 1987a. 85403 1989 a. 31107 Sup. Ct. Order158 Ws. 2d xvii (1990)1991 a. 32
tally ill, alcoholic, drug dependent, developmentally disaloled 19952, 275.9126 (19) 1995 4. 2681997 a. 252

infirm because of aging or other like incapacities. Judicial Council Committee’s Note, 1981Sub. (1) (a) does not require the court
(c) Upon receivinga report under paib), the court shall pro  to honor every request for an examination. The intent of sub. (1) (@) is to avoid unnec
. ! saryexaminations by clarifying the threshold for a competeénguyiry in accore
ceedunder SUb(4)' If the court determmes_that the defendant héﬁcewith State vMcKnight, 65 Wis. 2d 5831974). “Reason to doubt” may be raised
becomecompetent, the defendasttall be dischged from com by a motionsetting forth the grounds for belief that a defendant lacks competency

mitmentand the criminal proceeding shakk resumed. If the by the evidence presented in the proceedings or by the defencialftitjuies with
. : o the judge or courtroom demeanotn some cases an evidentidrgaring may be
courtdetermines that the defendant is makindiceht progress appropriateo assist the court in deciding whether to order an examination under sub.

towardbecoming competent, the commitment shall continue. (2). Even when neither party moves the court to cacesmpetency inquirghe court

: i St y be required by due process to so inquire where the evidence raisksiensuf
(d) If the _defendant is receiving _medlcatlon_ t_he court ma%bt_ Pate vRobinson383 U.S. 375387 (1966); Drope.WMlissouri,420 U.S. 162
makeappropriate orders for the continued administratiothef (197s).

medicationin order to maintain the competenmfehe defendant  The Wisconsin supremeourt has held that a defendant may not be ordered to

i i ergoa competency inquiry unless tbeurt has found probable cause to believe
for the duratiorof the proceedings. If a defendant who has begﬂgr she is guilty of the t#nse chaged. State.\McCredden33 Ws. 2d 661(1967).

reStored_tO competency thereaft_er again becomes incompetaﬁ?ﬁerethis requirement has not been satisfied through a preliminary examination or
the maximum commitment period under péa) shall be 18 verdictor finding of guiltprior to the time the competency issue is raised, a special

monthsminus the days spent in previous commitments uthier probablecause determination is required. Subsection (1) (b) allows that determina
tion to be made from the allegations in the criminal complaint withoevatentiary

subsectionpr 12 months, whichever is less. hearingunless the defendant submits a particularizéidaafit alleging thataver

(6) DISCHARGE; CIVIL PROCEEDINGS. (a) If the court deter mentsin the criminal complaint are materially false. Where a hearing is held, the
: | issueis limited to probable cause and hearssidence may be admitted. See s.

minesthat it is unlikely that the defendant will becowmmpetent g171.01(4) (c).
within the remaining commitment period, it shall disgjeathe Sub. (2) (@) requires the court to appoint one or more qualified exarrioers
defendanfrom the commitment and release him or, lescept as examinethe defendant when there is reason to doubt his aohepetency Although

: ; prior statute required the appointment of a physician, this section allows the court
prowded n par(b). The court may order the defendant to appemppoint examiners without medical degrees, if thaiticular qualifications enable

in courtat specified intervals for redetermination of his or hafemto form expert opinions regarding the defendactmpetency
competencyto proceed. Sub.(2) (b), (c) and (d) is intended to limit the defendmntay at the examining

. . acility to that period necessary for examination purposes. In many cases, it is pos
(b) When the courtlischages a defendant from Commnmemgiblefor an adequate examination to be made without institutional commitment,

underpar (a), it may order that the defendare taken immeedi expeditingthe commencement of treatment of the incompetent defendant. Fosdal,
ate'y into custody by a law enforcemenffiofal and prompt'y The Contributions and Limitations of Psychiatrieslimony 50 Ws. Bar Bulletin,

h J. o . No. 4, pp. 31-33 (April 1977).
deliveredto a facility specifiedn s.51.15 (2) an approved public Sub.(2) (e) clarifies the examiniarright of access tihe defendars’past or present

treatmenlfacility under s51.45 (2) (cr an approlori{:lte medical treatmentecords, otherwise confidential under s. 51.30.
or protective placement facility Thereafter detention of the  sub.(2) (f) clarifies that a defendant on examination status may receive voluntary

defendanshall begoverned by $1.1551.45 (]]_) or55.06 (]]_)’ treatmentbut, until committed under sub. (5), magt be involuntarily treated or
asappropriate. The district attorney or corporation counsel mgﬁ?éc)?}%‘)i‘grl%sz)ﬁecessafw the safety of the defendant or others. See s. 51.61 (1)

preparea statement meeting the requirements 815 (4)or(5), Sub. (2) (g), like prior s. 971.14 (7), permits examinatiothetlefendant by an
51.45 (13) (apr55.06 (1) based on the allegationkthe criminal expertof his or her choosing. It also allows access to the defendant by examiners

complaintand the evidence in the case. This statement shallsﬁgmd’y the prosecution at any stage of the competency proceedings.
ub.(3) requires the examiner to render an opinion regarding the probability of

givento the director of the facility tavhich the defendant is deliv imely restoration to competendy assist the couin determining whether an incem
eredand filed with the branch of circuit court assigned to exercigetentdefendant shoultle committed for treatment. Incompetency commitments

criminal jurisdiction in the county in which the criminal chas may not exceed the reasonable time necessary to determine whether there is a sub
di h it shall sid ith b . b h stantial probability that the defendant will attain competency in the foreseeable
arepending where it sha e, withoutcorroboration by other fyyre: Jackson vindiana406 U.S. 715738 (1972). The new statute atsguires

petitioners,as a petition for commitment under54..2Q 51.45 thereport to include the facts and reasonivigch underlie the examinisrclinical
(13) or55.06 (2) This section does not restrict thewer of the f'“g'ngi;”)”?dgp'“'g” on Comp‘;;elf-‘ii @), The revis hasizes that the.det

H H H H oY H : up. IS based upon prie: . . e revision emphnasizes thal e-aeter
branchof circuit court in V_\IhIC_h the pe_tltlon is filed t_O tr_a”_Sfe_r th(?ninationof competency is a judicial matteBtate ex rel. Haskins Bodge County
matter to the branch of circuit cowrssignedo exercise jurisdic  Court,62 Ws. 2d 250(1974). The standard of proof specified in State ex rel. Matalik
tion under ch51 in the county Days spent in commitment or pro V- Schubert57 Wis. 2d 315(1973) has been changed to confornthe “clear and

tective placement pursuant to a petition under this paragraph sﬁ@‘('{‘&%‘%’?f’gﬁfg‘;ﬁgﬁ?ﬁzﬂg{ 2‘551'20 (13) (€) and Addingtdaxas 441 U.S.

notbe deemed days spent in custody und@v3.155 Sub.(5) requires, in accordance with Jacksomstiana 406 U.S. 71§1972), that

(C) If a person is committegnder 551.20pursuant to a peti competencycommitments be justified lie defendard’ continued progress toward
becomingcompetent within a reasonable time. The maximum commitment period

tion under pal(b), the county departmen_t unde5$.420r 5_1-437 is establishedt 18 months, in accordance with State ex rel. HaskiDedge County
to whose care and custody the person is committedrsdtdjl the  Court,62 Wis. 2d 250(1974) and other data. dfdefendant becomes competent while

court which dischayed the personnderpat (a), the district attor committedfor treatment and later beconiasompetent, further commitment is per
! ittedbut in no event may the cumulated commitment periods ex@estbnths or

neyfor the county in Which that[ court is |006_1ted and the pmso's:emaximum sentence for thefefise with which the defendaistchaged, which
attorneyof record in the prior crimingroceeding at least 14 dayseveris less. State ex rel. DeisingerTveffert, 85 Ws. 2d 257(1978).
prior to transferring or dischging the defendant from an inpa Sub. (6) clarifies theprocedures for transition to civil commitment, alcoholism

: O : - tidfgatmenor protective placement when the competency commitment haseof
tienttreatment faC|I|ty and at least 14 days prior to the eXpIrat@ﬁis not likely to be, successful in restoring the defendant to compet€hepew

of the order of commitment or any subsequent consecotiles  statuterequires the defense counsel, district attorney and criminal court to be notified

unlessthe county department or the department of health and faghenthedefendant is dischged from civil commitment, in order that a redetermina
; ; ; ; tion of competency may be ordered at that stage. State ex rel. Pdiiée;80 Ws.
ily services has applied for an extension. 2d 197297 N.W 2d 881(1977). The procedures specified in subafé)not intended

(d) Counsel who have received notice under (@mor who to be the exclusive means of initiating civil commitment proceedings against such
otherwiseobtain information that defendant dischged under BEfSOns: See, e.g. In Matter of HaskirGl, Ws. 2d 176(Ct. App. 1980). [Bill
par.(a) may have become competent may move the court to Ordejudicial Council Note, 1990{Re amendment of (1) (c)] The McCreddezaring
thatthe defendant undgm a competency examination under subs substantially similar ipurpose to the preliminary examination. The standard for
(2). Ifthe court so orders, a report shall be filed under(&)land admissiorof telephone testimony should be the same in either proceedmg.l
a hearing held under sub4). If the court determines thétie [Re amendment of (4) (b)] The standard for admission of telephone testimony at

. X a competency hearing is the same as that for a preliminary examination. See s. 970.03
defendanis competent, theriminal proceeding shall be resumed(13) and NOTE thereto. [Re Ordeif.ef-1-91]
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Té!egegislatuge i(?tended by the referéence tos. 973.155 in Subd- ) I(a) thaingeod or combination thereof, to examine the defendanttarnestify at
v ggcgglagg’i;_svf’vgifggggg‘gz)és incompetent to stand trial. . 3%@®, o trig| The compensation of the physicians or psychologists

A competency hearing may be waived by defermensel without dirmative ~ Shallbe fixedby the court and paid by the county upon t_he order
assenbf the defendant. State@uck,176 Ws. 2d 845500 N.w2d 910(1993).  of the court as part of the costs of the action. The receighpy

The statebears the burden of proving competency when put at issue by thedef?ﬁysicianor psychologist summoned under this section of any
ant. A defendant shall not lRubject to a criminal trial when the state fails to prov . f s
competencéy the greater weightf the credible evidence. A trial cosrtompe  Othercompensation than th.at so fixeyg the court and paid by the
tencydetermination should reversed only when clearly erroneous. Sta®ar  county,or the ofer or promise by any person to pay such other
f20307t'v2v072\/21131'929521%45?\153\12‘&\/%’7626(1997)' See also StateByrge, 2000 W1 101, compensationis unlawful and punishable as contempt of court.

is. . / L . .

A probationer has a right to a competency determination when, during a revoca-g(;?\e fact that the phyS|C|an or pSyCho_l09|St has been ap_p_omted by

proceedingthe administrative law judge has reason to doubt the probatamer  the court shall be made knowto the jury and the physician or

petence.The determination shall be made by the circuit court in the county-of s i i — i
tencing,which shall adhere to s371.13 and 971.14 to the extent practicable. Sta%?smh()loglssha” be subject to cross-examinatignboth par

exrel. Vanderbeke \Endicott,210 N.W2d 503 563 N.W2d 883 (1997).
Whena competency examination was ordered, but never occurred, the time Iimits(g) Not less than 10 days before trial, or at any other tivae
b”a(j,féﬁ?zbz'é2\)\1(5‘{(’230&8%659&%%’%3’}%&"1‘9’&‘;‘?0“ occurred. State ex rel. Hagefyq oot directs, any physician psychologist appointed under
Wisconsin'snew competency to stand trial statute. Fosdal and Fullin. WBB Oﬁub-(Z) Sha"_f”e a report ohis or her examination of _lhe defend
1982. ant with the judge, who shall cause cop@be transmitted to the

Theinsanity defense: Ready for reform? Fullin. WBB Dec. 1982. districtattorney and to counsel for ttefendant. The contents of

Qo the report shall be confidential until the physician or psychologist
D s of s oy 125 S ra the ompleto of h e report sl con
ductasa result of mental disease or defect the person lacked an opinion regarding the ability of the defendaragipreciate
stantialcapacity either to appreciate the wrongfulness of his or wrongfulness of the defendamionduct or to conform the

p : fendant'sconduct with the requirements of law at tinee of the
congucior confdor_m hrlls or Ller cor;lduct 0 th? reqwrler(?_ents af Iacommissionof the criminal ofense chaged and, if sdicient
d f( ) | cszl used in tI '5‘ ¢ apt,ett)t e terlms merjfta :jseasle %rinformationis available to the physician or psychologisteach
efect d:o' not llnc uhe an abnorma 'lty mglnl ested only bYn gpinion, his orher opinion on whether the defendant needs
repeatectriminal or otherwise antisocial conduct. ~ padicationor treatment and whether the defendant iscootpe
(3) Mental disease or defect excluding responsibility is afentto refuse medication or treatment. The defendant is not com
affirmative defense which the defendant must establish to-a rewtentto refuse medicatioor treatment if, because of mental ill
sonablecertainty by the greater weight of the credible evidencgess,developmental disabilifyalcoholism or drug dependence,
::lisstaroyt: alv?c?l:;t?é:g?due process to put the burden of firenative defense of andaft_er the advan-tages adi!;e_\dvz_intages ey
mentaldisease or defect on the defendant. Statéebard,50 Ws. 2d 408 184 accepting the part'CUIar medication or treatment have been

N.W.2d 156 explainedto the defendant, one of the following is true:
Psychomotorepilepsy may be legally classified as a medtatase or defect. (a) The defendant is incapable of expressing an understanding

Spraguev. Statep2 Wis. 2d 89187 N.W2d 784 . ! ] .
The state does not have to prodesédence contradicting an insanity defense. Th@f the advantages and d|5advamages of accepting medication or

burdenis on the defendant. GibsonState55 Wis. 2d 1.0, 197 N.W2d 813 treatmeniand the alternatives.

A voluntarily drugged condition is not a form of insanity that can constitute a men i ; P i
tal defect or a disease. Medi¢estimony can hardly be used both on the issue of guilt (b) The defendant is substantially incapable of applying an

to prove lack of intent and also to prove insaniGibson vState55 Wis. 2d 10, ~ understandingf the advantages, disadvantages and alternatives
197N.w.2d 813 to his or her mental iliness, developmental disahiktjzoholism

Thelegislature, in enacting the ALI Institute definition of insanity as this sectiogyp drug dependence in order to make an informed choice as to
deliberatelyand positively excluded “antisociebnduct” from the statutory defini . .
tion of “mental disease or defect.” SimpsoStates2 Ws. 2d 605215 N.w2d 435 Whetherto accept or refuse medication or treatment.

Thejury was not obliged to acceffite testimony of 2 medical witnesses, although (4) If the defendant wishes to be examined by a physician,

the state did not present medi¢astimony because it was the jusyfesponsibility ; : ; ;
to determine the weight and credibility of the medical testimdPgutz vState 64 psychologlsbr other expert of his or her own choice, the examiner

Wis. 2d 469219 N.W2d 327 shallbe permitted to have reasonable access to the defendant for
Voluntary intoxication instructions were proper when the defendantiesufy  the purposes of examination. No testimony regarding the mental

from anon-temporary pre—psychotic condition, precipitated a temporary psychoj i ; i
stateby voluntary intoxication. State Kolisnitschenko84 Ws. 2d 492267 N.W2d tondition of the defendant shall be received frorphysician,

321(1978). psychologisior expert withessummoned by the defendant unless
_Thecourt properly directed the verdict agaitiet defendant on the issue of mentalnot less than 3 days before trial a reportted examination has
diseaser defect. State.¥each,124 Ws. 2d 648370 N.W2d 240(1985). beentransmitted to the district attorney and unless the prosecution

Useof expert evidence gfersonality dysfunction in the guilt phase of a criminal . .
trial is discussedState vMorgan, 195 Ws. 2d 388536 N.W2d 425(Ct. App. 1995). hasbeen abrded an opportunity to examine and observe the

Theburden of proof under suft) (b), when a defendant claims to be competendlefendantf the opportunity has been seasonably demanded. The

doesnot violate equal protection guarantees. It balances the fundamentabfight: ici i m@e
notbeing tried when incompetent and of not having liberty denied because of inccigx%;a,tet;nayhsummon a pEyﬁluan, PSyChO!OQISt or Ol n tOl tes h
petence. State vWanta,224 Ws. 2d 679592 N.W2d 645(Ct. App. 1999). iy, but that witness shall not give testimony unless not less than

Whena defendant requests attii-hour change to a not guilty bsason of mental 3 days before trial a written repast his or her examination of the

diseaseor defect plea, the defendant has the burden of showing why the changgg i
appropriate. There must be an fef of proof encompassing the elements of thgtJe&i':ﬁ:}ndanhas been transmitted to counsel for the defendant.

defenseand a showing of why the plea was not entered eaBiate vOswald, 2000 (5) If a physician, psychologist or other expert who has

W'Tﬁep%gﬁ:fo‘f’\ﬁé Z;S;‘C)giggfc’\('e-x"gjgezﬁaueck 53 MLR 229 examinedthe defendant testifies concerning the defensliangn
Theinsanity defenseConceptual confusion andvthe erosion of fairness. MacBai%al condition, he (.)r she shaie perm[tted tp make a .Statem.ent as
67 MLR 1 (1983). 0 the nature of his or her examination, his or her diagnosis of the

Evidenceof diminished capacity inadmissible to show lack of intent. 1976 WLRnentalcondition of the defendant at the time of the commission
623. of the ofense chaged, his or her opinion as to the ability of the

oo . — defendanto appreciate the wrongfulnesstbé defendard’con
971.16 Examination of defendant. (1) In this section: duct or to conform to the requirements of law and, ifisignt

(a) “Physician” has the meaning given i48.01 (5) informationis available to the physician, psychologist or expert
(b) “Psychologist” means a person holding a véitgnse to reach an opinion, his or her opinion on whether the defendant
unders.455.04 needsmedication or treatment anchether the defendant is not

(2) If the defendant has entered a plea of not guilty by reasmympetent to refuse medication or treatment fordéfendans
of mental disease or defect or there is reason to believe that menehtalcondition. Estimony concerning théefendans need for
diseaseor defect of the defendant will otherwise become an issmeedicationor treatment and competence to refuse medication or
in the case, the coumay appoint at least one physician or at leageatmenimay not be presented before the jury thdeigrmining
onepsychologist, but not more than 3 physicians or psychologigite ability of the defendant to appreciate the wrongfulness of his
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or her conduct or to conform his or her conduct with the require (b) If a defendant is found not guilty by reason of mental dis
mentsof law at the time of the commission of the criminéén$e easeor defect, the court shall enter a judgment of not guilty by rea
chaged. The physician, psychologist or other expert shall be psonof mental disease or defect. The court shall thereupon proceed
mittedto make an explanation reasonably serving to clarify his anders.971.17 A judgment entered under this paragraph is-nter
herdiagnosis and opinion and may be cross—examinedasyto locutory to the commitment order entered unde®%1.17 and
matterbearing orhis or her competency or credibility or the valid reviewableupon appeal therefrom.

ity of his or her diagnosis or opinion. Hé)séozr%:7 &\?8723. 86(1195357?. 31334 1995 a. 2%.9126 (19) Sup. Ct. OrdeNo.
L . . . 5 s. 2d xv .

. (6) NOthmg '_n _th|s section Sha" require the atter_]dance at tFiﬁ:t\ludi(':ial Cquncil Note, 1987:Wisconsin presently requirgs each elemerthef
trial of any physician, psychologist or other expert witness for aByme (including any mental element) to r@ven before evidence is taken on the
purposeother than the giving of his or her testimony pleaof not guilty by reason of mental disease or defect. This statute provides for the

History: 1989 a. 31359 1991 a. 391995 a. 268 procedurabifurcation of the pleas of not guilty and not guilty iason of mental

ry: ’ A : ; : ) - diseaseor defect, in order that evidence presented on the latter issue not prejudice

Denyingthe defendard’motion for a directed verdict after the defendasdinity  geterminatiorof the former State ex rel. LaFollette Raskin34 Wis. 2d 607(1976).

witnesseshad testified and the state had rested, and then allowing 3 witnesse: . . " .
appointecby thecourt to testifywas not an abuse of discretion. Sta@ergenthal, %’helegal efect of a finding of not guilty by reason of mental disease or defect is

47 Wis. 2d 668178 N.W2d 16 that the court must commit the defendant to the custody of the department of health

. . . andsocial services under s. 971.17.
Zd-l;‘%%rglgi sNt.a\l/t\tIazddlgg;genthalapply to atrial to the court. Lewis State57 Wis. Sub.(2) allows a five-sixths verdict on the plefnot guilty by reason of mental

) L - o diseaseor defect. [87 Act 86]
It is not error to allow a psychiatrist to expres®gpimion that no psychiatrist could - . .
form an opinion as to thdefendant legal sanity because of unknown variables, SUb-(1) (¢) provides several necessary exceptions to the prior staggairement
Kempv. State51 Ws. 2d 125211 N.W.2d 793 thatthe same jury try both pleas in order to avoid unnecessary redeterminations of

“Mental condition” under sub. (3) refers to the defeosmental disease or defect, guilt. Kemp v State1 Ws. 2d 1251973).

f ot The decision to withdraw a not guilty by reason of mental defect plea belongs to
notto an intoxication defense. LovedayState;74 Ws. 2d 503247 N.W2d 16, o gefendant, not counsel. Stat@yrge, 225 Ws. 2d 702594 N.W2d 388(Ct.
An indigent defendant is constitutionally entitled to an examining physician a

ttutior ¢ ) Y . 1999).
stateexpense when mental status is an issue, but this statute is not the vehicle to sati

: P P : directed verdict against a criminal defendant on the issue of insanitonsts
rrl)spf:ggss)tét)u.tlonal obligation. StateBurdick,166 Ws. 2d 785480 N.W2d 528(Ct. tutional. Leach vKolb, 911 F2d 1249(1990).

Thetrial courts wholesale exclusion of the defendamttoferedexpert and lay
. i R testimonyregarding pos—traumatic stress disorder from the guilt phase of a murder
971.165 Trial of actions upon plea of not guilty by rea - without valid justification violated the defendantight to present a defense and to

son of mental disease or defect. (1) If a defendant couples testify on her own behalf. Mgan v Krenke,72 F Supp. 2d 98¢1999).

aplea of not guilty with a plea of not guilty by reason of mentg|Restricting the admission gBychiatric testimony on a defendamtiental state:
diseaseor defect: ’ ’

(a) There shall be a separation of the issues with a sequerdiadl 17 Commitment of persons found not guilty by
orderof proof in a continuous trialThe plea of not guilty shall be reason of mental disease or mental defect. (1) CommiT-
determinedirst and the plea of not guilty by reason of mental digyent periob. When adefendants found not guilty by reason of
easeor defect shall be determined second. mentaldiseas®r mental defect, the court shall commit the person

(b) If the pleaof not guilty is tried to a jurythe jury shall be to the department of health and family services for a specified
informed of the 2 pleas and that a verdict will be taken upon tperiodnot exceeding two—-thirds of the maximum term of impris
pleaof not guilty before the introduction of evidence on the plesnmentthat could be imposed underd3.3.15 (2) (apgainst an
of not guilty by reasonf mental disease or defect. No verdict onffenderconvicted of the same crime or crimes, includingris-
the first plea may be valid or received unless agreed talby onmentauthorized by s846.65 (2) (f) (2j) (d) or (3m), 939.62

jurors. 939.621 939.63 939.635 939.64 939.641 939.645 940.09
(c) If both pleas are tried to a jutiat jury shall be the same,(1b), 940.25 (1b)and961.48and other penalty enhancement-stat
exceptthat: utes,as applicable, subject to the credit provisions 678.155

1. If one or more jurorasho participated in determining the!f the maximum term of imprisonment is life, the commitment
first plea become unabte serve, the remaining jurors shall deterPeriod specified by the court may be life, subject to termination
minethe 2nd plea. undersub.(5).

2. If the jury is dischayed prior to reaching a verdict time (1g) If the defendant under su(tt) is found not guilty of a fel
2ndplea, the defendant shall not solely on timtount be entitied ©ny by reason of mental disease or defect, the court shall inform
to a redetermination of the first plea aadifferent jury may be the defendant of the requirements and penalties unééf <29
selectedo determine the 2nd plea only (1j) SEXUAL ASSAULT; LIFETIME SUPERVISION. (@) In this sub

3. If an appellate court reverses a judgment as to the 2nd igation,"serious sex dénse” has the meaning given ir889.615
but not as to the first plea and remands for further proceedings{¥r(b).
if the trial courtvacates the judgment as to the 2nd plea but not as(b) If a person is found not guilty by reason of mental disease
to the first plea, the 2nd plea may be determined byfexelift jury or defect of a serious sexfefise, the court mayn addition to
selectedor this purpose. committingthe person to the departmerfithealth and family ser

(d) If the defendant is found not guiltye courtshall enter a vices under sub(1), place the person on lifetime supervision
judgmentof acquittal and dischge the defendant. If the defend unders. 939.615if notice concerning lifetime supervision was
antis found guilty the court shall withhol@ntry of judgment givento the person under $73.125and if the court determines

pendingdetermination of the 2nd plea. thatlifetime supervision ofhe person is necessary to protect the
(2) If the plea of not guilty by reason of mental disease BHbIiC.
defectis tried to a jurythe court shall inform the jury that théesft (1m) SEXUAL ASSAULT; REGISTRATIONAND TESTING. (@) If the

of a verdict of not guilty by reason of mental disease or defectigfendanunder sub(1) is found not guilty by reason of mental
that, in lieu ofcriminal sentence or probation, the defendant witliseaser defect for a violation of 940.225 (1)r(2), 948.02 (1)
be committed to the custody of tliepartment of health and fam or (2) or 948.025 the court shall require the person to provide a
ily services anavill be placed in an appropriate institution unlessiological specimertio the state crime laboratories for deoxyfibo
the court determines that the defendant would not pose a danga¢leicacid analysis.
to himself or herself or to others if released under conditions (b) 1m. Except as provided in subah, if the defendant under
orderedby the court. No verdict on the plea of not guilty by reasagub. (1) is found not guilty by reason of mental disease or defect
of mental disease or defey be valid or received unless agreetbr any violation, orfor the solicitation, conspiracy or attempt to
to by at least five—sixths of the jurors. commit any violation, of ch940, 944 or 948 or s5.943.01t0

(3) (a) If a defendant is not found not guilty by reason of me®43.15 the court may require the defendant to comply with the
tal disease adefect, the court shall enter a judgment of convictiaeportingrequirements under 301.45if the court determines that
andshall either impose or withhold sentence undéi72.13 (2) the underlying conductvas sexually motivated, as defined in s.
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980.01(5), and that it would be in the interestpublic protection (d) If the court orders aimpatient examination under pér),
to have the defendant report undeB®@1.45 it shall arrange for the transportation of the person to the examin
2m. If the defendant under suf) is found not guilty by rea ing facility within a reasonabléime after the examination is
sonof mental disease or defect for a violation, or for the solicitrderedand for the person to be returned to the jail or asittin
tion, conspiracy or attempt to commit a violation, d40.22(2), ~areasonable time after the examination has been completed.
940.225 (1)(2) or(3),944.06948.02 (1)or(2),948.025948.05 (e) The examiner appointed under.p@) shall personally
948.055948.06 948.07 948.08 948.095948.11 (2) (a)or(am), observeand examine the person. The examiner or facility shall
948.12 948.130r 948.3Q or of 5.940.300r 940.31if the victim have access to the persopast or present treatment records, as
wasa minor and the defendant was not the vidiparentthe definedin s.51.30 (1) (b)and patient health care records, as pro
court shall requirethe defendant to comply with the reportingrided under s146.82 (2) (c) If the examiner believes that theper
requirementainder s301.45unless the court determines, after 8on is appropriate for conditional release, the examsiell
hearingon a motion made by the defendant, that the defendantéporton the type of treatment and services that the person may
not required to comply under 301.45 (1m) needwhile in the community on conditional release.
3. In determining under subfim. whether it would be inthe  (f) The costs of an examination ordetgler par(a) shall be
interestof public protection to have the defendant report undergaid by the countyupon the order of the court as part of the costs

301.45 the court may consider any of the following: of the action.

a. The ages, at the time of the violation, of the defendant and(g) Within 10 days after the examingmreport is filed under
the victim of the violation. par.(c), the court shall hold a hearing to determine whether com
b. The relationship between the defendant and the victimroftment shall take the form of institutional care conditional

the violation. release.
c. Whether the violation resulted in bodily harm, as defined (3) COMMITMENT ORDER. (&) An order for commitment under
in 5.939.22 (4) to the victim. this section shall specify either institutionzdre or conditional

d. Whether the victim stdred from a mental illness or mentalr€lease.The court shall order institutional care if it finds by clear
deficiencythat rendered him or her temporarily or permanent§nd convincingevidence that conditional release of the person

incapableof understanding or evaluating the consequences of Wguld pose a significant risk of bodily harm to himself or herself
or her actions. or to others or of serious property damadfethe court does not

makethis finding, it shall order conditional release. In determin
ing whether commitment shall be for institutional care or condi
. tional releasethe court may considewithout limitation because
9. Any other factothat the court determines may be relevanft onymeration, thelatureyand circumstances of the crime, the
to the particular case. _ _person’smental history and present mental condition, where the
4. If the court orders a defendant to comply with the reportirgersonwill live, how the person will support himself or herself,
requirementsinder s301.45 the court may order the defendaniyhat arrangements are available to ensure that the person has
to continueto comply with the reporting requirements until his 0ogccesgo and will take necessary medication, and what arrange
herdeath. mentsare possible for treatment beyond medication.

5. If the court orders a defendant to comply with the reporting () If the state proves by clear and convincing evidence that the
requirementsinder s301.45 the clerk of the court in which the personis not competent to refuse medication or treatmerthfor
orderis entered shall promptly forward a copfythe order to the person’smental condition, under the standard specified in s.
departmenbf corrections. If the finding of not guilty by reasorg71.16(3), the court shall issue, as part of the commitment prder
of mental disease or defect on which dinder is based is reversedan order that the person is not competent to refuse medication or
setaside or vacated, the clerk of the camall promptly forward treatmentfor the persors mental condition and thathoever
to the department of correctioasertificate stating that the find 5gministersthe medication or treatment to the persgimall
ing has been reversed, set aside or vacated. observeappropriate medical standards.

(2) INVESTIGATION AND EXAMINATION. (a) The courshall (c) If the court ordespecifies institutional care, the department
enteran initial commitment order under this section purst@nt of health and family services shall place the person in an institu
a hearing held as soas practicable after the judgment of nofion under s51.37 (3)that the department considers appropriate
guilty by reason of mental disease or mental defect is entéredi, jight of the rehabilitative services requiregithe person and the
the court lacks sticient information to make the determinationyrotectionof public safety If the person is not subject to a court
requiredby sub.(3) immediately after trial, imay adjourn the orgerdetermining the person to be not competent to refuse medi
hearingand order the department of health and family servicesdgyion or treatment for the persenmental condition and if the
conducta predisposition investigation using the procedure in gstjtutionin which the person is placed determines that the person
972.150r a supplementary mentkamination or both, to assistshould be subject to sucftaurt orderthe institution may file with
the court in framing the commitment order the court, with notice tdhe person and his or her counsel and the

(b) If a supplementary mental examination is ordered undgigtrict attorney a motion for a hearing, under the standard speci
par.(a), the court mayappoint one or more examiners having thffed in s.971.16 (3) on whether the person is not competent to
specialized knowledge determined by the court to be appropriggtusemedication or treatment. A repam which the motion is
to examine and report upon the condition of the perdorieu  basedshall accompany the motion and notice of motion and shall
thereof,thecourt may commit the person to an appropriate meniatiudea statement signed by a licensed physician that asserts that
healthfacility for the periodspecified in pac), which shall count the person needs medication or treatment and that the person is not
asdays spent in custody unde©§3.155 competentto refuse medication or treatment, based on an

(c) An examiner shall completan inpatient examination examinatiorof the person by a licensetlysician. Vithin 10 days
underpat (b) and file the report within 15 days after the examinaftera motion is filed under this paragraph, the court shetkr
tion is ordered unless, for good cause, the examiner cannet conne the persors competency to refuse medication or treatment
pletethe examination and requests an extension. In that case ftiéhe persors mental condition. At the request of the person, his
courtmay allow one 15-day extension of the examination periaak. her counsel or the district attornefie hearing may be pest
An examiner shall complete an outpatient examination and file thened,but in no case may the postponed hearing be held more
report of examinationwithin 15 days after the examination isthan20 days after a motida filed under this paragraph. If the-dis
ordered. trict attorneythe person anlis or her counsel waive their respec

e. The probability that the defendant wittmmit other viola
tionsin the future.
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tive opportunities to present other evidence on the issue, the ceaorrtto modify its order by authorizing conditional releasatif
shalldetermine the persantompetency to refuse medication oteast6 months have elapsed since thiéial commitment order
treatmenbn the basis of the report accompanying the motien. was entered, the most recent release petition was denied or the
the absence of these waivers, the court shall hold an evidentiargstrecent order for conditional release was revoked. The-direc
hearingon the issue. If the state prou®sevidence that is clear tor of thefacility at which the person is placed may file a petition
andconvincingthat the person is not competent to refuse mediaanderthis paragraph on the persstyehalf at any time.

tion or treatment, under the standard specified 97$.16 (3) the (b) If the persorfiles a timely petition without counsel, the

courtshall ordetthat the person is not competent to refuse medicgurtshall serve a copy of the petition the district attorney and,
tion or treatment for the perssnmental conditiomnd that whe  subjectto sub(7) (b), refer the matter to the state public defender
everadministers the medication or treatment to the pesbaii  for determination of indigency and appointment of counsel under
observeappropriate medical standards. 5.977.05 (4) (j) If the person petitions through counsel, his or her
(d) If the court finds that the person is appropriate for condittorneyshall serve the district attorney
tional release, the court shall notify the department of health and(c) Within 20 days after receipt of the petition, the court shall
family services. The department of health &dily services and appointone or more examiners having the specialized knowledge
the countydepartment under §1.42in the county of residence determinedoy the court to be appropriate, who shall examine the
of the person shall prepazeplan that identifies the treatment anghersonand furnish a written report of the examination to the court
servicesif any, thatthe person will receive in the communifthe  within 30 days after appointment. The examiners shall have rea
planshall address the perssmieed, if anyfor supervision, medi  sonableaccess to the person fourposes of examination and to
cation, community support services, residential services, voGge persons past and present treatment records, as defined in s.
tional services, and alcohol or other drug abuse treatment. TH1©€30(1) (b), and patient health care records, as provided under
departmentof healthand family services may contract with a.146.82 (2) (c) If any such examiner believes that the peison
countydepartment, under 51.42 (3) (aw) 1. dwith another pub  appropriatefor conditional release, the examiner shall report on
lic agency or with a private agency to provide the treatment afig type oftreatment and services that the person may need while
servicesdentified in the plan. The plan shall speaifiio will be  jn the community on conditional release.
responsibldor providing the treatment and services identified in (d) The court, without a junshall hear the petition within 30
theplan. The plan shall be presented to the court for its approygal satter the report of theourt—appointed examiner is filed with
within 21 daysafter the court finding that the person is appropriafie coyrt, unless the petitioner waives this time limit. Expenses
for conditional releaseinless the county department, departmegt roceedings under this subsection shall be paid as provided
of health and family services and person to be relesspeest |, qerg 5120 (18) The court shall grant the petition unless it
additionaltime to develop the plan. If the county department i]ﬂds by clear and convincing evidence that the person wmnse

the persons county of residence declines to prepare a plan, P ; ; ;
departmenf health and family services may arrangeaioother @lgnlflcant risk of bodily harm to himself or herself orothers

; r of serious property damage if conditionally releasedndking
countyto prepare the plan if that county agrees to prepare the p?ﬁi’% determination, the court may considaithout limitation
andif the individual will be living in that county .

- _ becauseof enumeration, theature and circumstances of the
(e) An order forconditional release places the person in th&ime, the persors mental history and present mental condition,
custody and control of the department of health and family s@jherethe person will live, how the person will support himself
vices. A conditionally released person is subject to the conditiopgrself what arrangements are available to ensure that the person
setby thecourt and to the rules of the department of health apgs access to and wiltake necessary medication, and what
family services. Before a person is conditionally released by th@angementare possible for treatment beyond medication.
courtunder this subsection, the court shall so notify the municipal (e) If the courfinds that the person is appropriate for condi

police department and county shefdr the area where the personyj, 5 rejease, the court shall notify the department of health and
will be residing. The notification requirement under this-parg, iy services. The department of health tardily services and
graphdoes not apply if a municipal departmentounty sherf yho 06 ntydepartment under §1.42in the county of residence

submitsto the court a written statement waiving the righbéo ¢ yhe herson shall prepaseplan that identifies the treatment and

Phontﬁedll If thg departrr;]ent dﬁlte?ltg and fan:jl_lg_/ serwcels alletgr]]e JSgrvicesif any, thatthe person will receive in the communifhe
atareléased person nas violated any conaiion or rule, or thal e, sp | address the perssmieed, if anyfor supervision, megli

safetyof the persorr others requires that conditional release tion, community support services, residential services, voca
revoked he or she mage taken into custody under the rules of thg | services, and alcohol or other drug abuse treatment. The
department. The department of health and family services sh Epartmentof healthand family services may contract with a

submita statement showing probaluause of the detention andcountydepartment, under 51.42 (3) (aw) 1. dwith another pub

a petition to revoke the order for conditional release to the copi : ; ;
L . ) > gency or with a private agency to provide the treatment and
mitting court and the regionalfafe of the state public defe”derservicesidentified in the plan. The plan shall speaifiio will be

responsibléor handling cases in the county where the committings,nihfor providing the treatment and services identified in

court is located within 48 housdter the detention. The court shal ;
" S . h eplan. The plan shall be presented to the court for its approval
Pear_the petltlc?IE)WIttr?m d3cz d_ayz, unless thg hegrlngﬁ%tlmt_edeq}githin 60 daysafter the court finding that the person is appropriate
Iné IS waived by the detained person. Fenadingravwdcation ¢, congitional releasainless the county department, department
hearing the department of health and family services may detgifiaaith and family services and person to be releaspeest

the person in a jail or in a hospital, center or facility specified By jiionaltime to develop the plan. If the county department of
$.51.15 (2) The state has the burden of provinglsar and con e nersorg county of residence declines to prepare a plan, the
vincing evidence that any rule or conditiofirelease has been vio partmenbf health and family services may arrangesfoother

7 d
lated,or that the safety of the person or others requires th‘”‘t".:o'lcguntyto prepare the plan if that county agrees to prepare the plan
tional release be revoked. tlie court determines after hearln%]ndif the individual will be living in that county
e

thatany rule or condition of release has been violated, or that .

safetyof the persorr others requires that conditional release he (4M) NOTICEABOUT CONDITIONAL RELEASE. (@) In this subsec
revoked,it may revoke the order for conditional release amttr ) ) ) )

that the releasegberson be placed in an appropriate institution 1. “Crime” has the meaning designated i949.01 (1)
unders.51.37 (3)until the expiration of theommitment or until 2. “Member ofthe family” means spouse, child, sibling,par
againconditionally released under this section. entor legal guardian.

(4) PETITION FORCONDITIONAL RELEASE. (&) Any person who 3. “Victim” means a person against whom a crime has been
is committed for institutional care maetition the committing committed.
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(b) If the court conditionally releases a defendant under this 1. If the person has submitted a card under(@arequesting
section the district attorney shall do all of the following in aceordnotification, make a reasonable attempt to notify the vicfithe
ancewith par (c): crime committedby the defendant, oif the victim died as a result

1. Make a reasonable attempnotify the victim of the crime f the crime, an aduthember of the victing' family or if the vic
committedby the defendant pif the victim died as a result of thetim is younger than 18 years old, the victrparenbr legal guard
crime,anadult member of the victira’family ot if the victim is  1an.
younger than 18 years old, the victingarent or legal guardian. 2. Notify the department of corrections.

2. Notify the department of corrections. (c) The notice under pafb) shall inform the departmeiwof

(c) The notice under pafb) shall inform the departmenf correctionsand the person under pb) 1. of the defendans
correctionsand the person under pé) 1. of the defendang nameand termination or dischge date. The department of health
nameand conditional release date. The disatorney shall send andfamily services shall send tmetice, postmarked at least 7
the notice, postmarkedo later than 7 days after the court orderdaysbefore thedefendans termination or dischge date, to the
the conditional release under this section, to the departmentdgpartmenbf correctionsand to the last-known address of the
correctionsand to the last-known address of the person under ggrsonunder par(b) 1.

(b) 1. (d) The department of health and family services shall design

(d) Upon request, the department of health and faseityices andprepare cards for persons specified in (rl.to send to the
shall assist district attorneys wbtaining information regarding department.The cards shall have space for these persqm®+o
personsspecified in par(b) 1. vide their names a_nd addr(_asses, the narﬂwﬁppllcablg def_eHd

(5) PETITION FOR TERMINATION. A person on conditional antand any other information the department determines is-neces

releasepr the department of health and family services on his $#7y: The department shall provide the cards, withoutgehao
her behalf, may petition the committing court to terminate th@Strictattorneys. District attorneys shall provide the cards,with
orderof commitment. If the person files a timely petition withouut chage, to persons specified in pdr) 1. These persons may
counselthe court shall serveapy of the petition on the district Séndcompleted carde the department. All departmental records
attorneyand, subject to sul§7) (b), refer the matter to the state®r POrtions of records that relate to mailing addreséese per
public defender foxetermination of indigency and appointmengOnsare not subject to inspection or copying undei9s3s (1)

of counsel under 877.05 (4) (j) If the person petitions through €Xceptas needed to comply with a request under &) (d)or
counselhis or her attorney shall serve the distaittorney The S 301.46 (3) (d)

petition shall bedetermined as promptly as practicable by the (7) HEARINGS AND RIGHTS. (a) Thecommitting court shall
courtwithout a jury The court shall terminate tioeder of com conductall hearings under thigection. The person shall be given
mitmentunlessit finds by clear and convincing evidence that furreasonable notice of the time and place of each such heatiag.
ther supervision is necessary to prevent a significant risk of bodfipurtmay designate additional persons to receive these notices.
harmto the person ao others or of serious property damage. In (b) Without limitation by enumeration, at any hearing under
makingthis determination, the court may consjoeithoutlimi-  this section, the person has the right to:

tation because of enumeratioiie nature and circumstances of 1 Counsel. If the person claims or appears to be indigent, the
the crime, the persoa'mental history and current mental cendicoyrt shall refer the person to the authority for indigency deter
tion, the persors behavior while on conditional release, afahs minationsunder s977.07 (1)

for the persoms living arrangements, support, treatment and other 2 Remain silent
requiredservices after termination of the commitment ardér ) ' . .

petition under this subsection may not filed unless at least 6  3- Presentand cross—examine witnesses.
monthshaveelapsed since the person was last placed oncondi 4. Have the hearing recorded by a court reporter

tional release or since the mastent petition under this subsec  (c) If the person wishes to be examinedéphysician, as
tion was denied. defined in $971.16 (1) (a)or a psychologistas defined in s.

(6) EXPIRATION OF COMMITMENT ORDER. (&) At least 60 days 971.16(1) (b), or other expertf his or her choice, the procedure
prior to the expiration of a commitment order under ¢lipthe unders.971.16 (4)shall apply Upon motion of an indigent per
departmenbf health and family services shall notify all of the folson,the court shall appoint a qualified and available exanfiarer
lowing: the person at public expense. Examiners for the person or the dis

1. The court that committed the person. trict attotreney shall have {jeasor?able access to ctjhe persparfor

L : : .poses okxamination, and to the perssmpast and present treat

m enztlorTjr: V(iilgs;rlé:;tzztrtgéney of the county in which the Comm'ﬁ%entrecords, as defined in%1.30 (1) (b)and patient health care
' recordsas provided under $46.82 (2) (c)

3. The appropriate county department undeblk42 or (d) Upon a showing by the proponent of geadise under s.
51.431 o . 807.13(2) (c) testimony may be received into the record of a-hear

(b) Upon the expirationf a commitment order under sib), ing under this section by telephone or live audiovisual means.
the court shall dischge the person, subject to the right of the (8) AppLICABILITY. This section governs the commitment

departmendf health and family services or the appropriate counfy, : .~ .
! easeand dischage of persons adjudicated not guilty by reason
departmentinder s51.420r51.437to proceed against tiperson mental diseas?or mpental defeétf fenbes cor%mitt}t/edyon or

underch.51 or55. If none of those departments proceeds agai . .

! erJanuary 1, 1991. The commitment, release and dgeloér
the person under cia1 orS5, the court may order the procee(_j'ngpersonsadjudicated not guilty by reason of mental disease of men
(6m) NOTICE ABOUT TERMINATION OR DISCHARGE. (a) Inthis t5] gefect for ofenses committed prior to January 1, 1991, shall

subsection: _ _ _ begoverned bg.971.17 1987 stats., asfatted by1989 Wscon-
1. “Crime” has the meaning designated i849.01 (1) sin Act 31

2. “Member ofthe fami|y” means spouse, child, sib|ing, Jar History: 1975 c. 4301977 c. 3531977 ¢.428s.115 1983 a. 359Sup. Ct. Order
entor legal guardian 141Wis. 2d xiii (1987);1987 a.394 1989 a. 31142, 334, 359 Sup. Ct. Orderl58
g_ _g : ) . Wis. 2d xvii (1990);1991 a. 39189, 269, 1993 a. 198,227, 1995 a. 25.9126 (19)
3. “Victim” means a person against whom a crime has be&95a. 417425 440,448 1997 a. 35130, 181, 252, 275 1999 a. 89
committed Judicial Council Note, 1990:Sub.(7) (d) [created] conforms the standard for
’ . . admissionof testimony by telephone or live audio-visual means at hearings under
(b) If the court orders that the defendammmitment is ter this section to that governing other evidentiary criminal proceedjRgsOrder e

minatedunder sub(5) or that the defendant be disaiped under 1717911

; ; Neithersub. (3)the due process clause or equal protection clause provide a right
sub.(6), the department of health and family serviskall do all to a jury trial in recommitment proceedings. StatdhS.159 Ws. 2d 206464

of the following in accordance with p#c): N.W.2d'41 (Ct. App. 1990).
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Thestate, and not the county responsible for funding the conditions for a person  (b) The county in which he or she was convicted, found not
conditionally released under this section. RoloGoers,174 Ws. 2d 709 497 . : :
N.W.2d 724 (CL. App. 1993). guilty or notresponsible by reason of mental disease or defect or

It is not a denial of due process for an insanity acquitee to be confined to a Mdicatedje“nquent for the sexfese that requires the person
healthfacility for so long as he or she is considered dangerous, although sane, pporegister under 801.45

videdthat: (1) the commitment does not exceed the maximum term of imprisonment . . .
thatcould have been imposed for the crimindnse chayed; and (2) the state bears . (C) If the def_enda_nt is required to register und@04.45 (lg)
the burden of proothat the commitment should continue because the individual (glt), the county in which the persaras found to be a sexually vio
adanger to himself, herself or others. Stat@andall, 192 Ws. 2d 800532 N.w2d lent person under cl®80
94 (1995). p ol _

Thesentence of a defendant convicted of committing a crime while committed due (d) If the person is required to register only und&04.45 (1g)

toa %g?fbréozgugéygg’nfafggtof,mﬂ?ﬂ;e;s& gwtiefseg é"“?é“iéme’.l-tz%%dve& s. 97{f}7or (g), any county in which the person has been a student in this
y Servi ur wi I . 2UICZEeWSKI S. - - - .
2d1, 561 N.W2d 781(Ct. App. 1997). stateor has been employed or carrying on a vocation in this state.

A court may not order a prison sentence consecutive to an s. 971.17 commitment{10) In an actiorunder s30.547for intentionally falsifying an
A sentence can only be imposed concurrent or consetugvmther sentence. State i i ifi i i ifi
V. Hart 211 Wis. 2d 584568 N W2d 307(Ct. App. 1997). applicationfor a certificate of numbea registration or a certifi
A commitment under this section is legal cause under s. 973.15(8ytihe sen ~ Cateof title, the defendant may be tried in the defendarlinty
tenceof a defendant who commits a crime while servingctiramitment. Whether of residence at the time that the complaint is filed, in the county
to stay the sentence while the commitment isfiector to begin the sentence imme ;
diatelyis within the sentencing coustdiscretion. State $zulczewski216 Ws. 2d wherethe defendant purchased the boat if purChaSEd from a dealer
494,574 N.W2d 660(1998). or the county where the departmennatural resources received
Sub.(3) (c) is unconstitutional to the extent that it allows administration of psychthe appllcatlon.

tropic medication to an inmate based on a finding of incompetence to refuse withoutjistory: 1987 a. 3321993 a. 98486, 1995 a. 4401997 a. 1981999 a. 89
therebeing a finding that the inmate is dangerous to himself or others. Hbépart Whenfailure to file a registration form and the act of soliciting contributions were

mentof Health and Social Servic@62 F Supp. 192(1997). elementf the ofense, venue was proper in either of the 2 counties under sub. (2).
Blenskiv. State,73 Wis. 2d 685245 N.W2d 906

971.18 Inadmissibility of statements for purposes of

examination. A statement made by a person subjectgmbyo  971.20 Substitution of judge. (1) DEeFINITION. In this se€
chiatricexamination or treatment pursuant to this chapter for thien, “action” means all proceedings before a court from the filing
purposesf such examination or treatment shall not be admissildéa complaint to final disposition at the trial level.

in evidence against the persoreimy criminal proceeding onany (2) One sussTITUTION. In any criminalaction, the defendant

issueother than that of the perserthental condition. hasa right to only one substitution afjudge, except under sub.
History: 1993 a. 486 (7). The right of substitution shall be exercised as provided in this
section.

971.19 Place of trial. (1) Criminal actions shall be tried in 3) S
the county where the crime was committed, except as otherwige(3) SUBSTITUTION OF JUDGE ASSIGNED TO PRELIMINARY
provided. EXAMINATION. @) In this subsectlon, judge mcludes'a_court
- .. commissionerwho is assigned to conduct the preliminary
(2) Where?2 or more acts are requisite to the commission %§
c

any offense, the trial may be in any county in which any of su amination.
actys occurréd. Y Y y y (b) A written request for the substitution of afeient judge

(3) Wherean ofense is committed on or within onefoutth for the judge assigned to preside at the preliminary examination

> . may be filed with the clerk, or with the court at the initial appear
amile of the boundary of 2 or more counties, the defenti@yt ;<o ¢ fied with the clerk, the request mustfied at least 5 days
betried in any of such counties.

M . : ) i before the preliminary examination unless the court otherwise
(4) If a crime is committed in, on or against any vehicle-passermits. Substitution of a judge assignéd a preliminary

ing through or within this state, and it cannot readily be detetyaminationunder this subsection exhausts the right to substitu
minedin which county the crime was committed, the defendafibn for the duration of the action, except under €ap.

may be tried in any county through which such vehicle has passe
orin the county where the defendarttavel commenced or termi written request for thesubstitution of a diérent judge for the

nated. judgeoriginally assigned to the trial of the action may be filed with

(5) If the act causing death in one county and the deathihe clerk before making any motions to the trial court and before
ensuesn anotherthe defendant may be tried in either courfy arraignment.

neitherlocation can be determined, the defendant may be tried |n(5) SUBSTITUTION OF TRIAL JUDGESUBSEQUENTLYASSIGNED. If

the county where the body is found. __anew judge is assigned to the trial of an action and the defendant
(6) If an ofense is commenced outside the state and is cqys not exercised the right to substitute an assigaee, a writ
summatedwithin the state, the defendamtay be tried in the tenrequest for the substitution thfe new judge may be filed with
countywhere the dénse was consummated. the clerk within 15 days of the cleskpiving actual notice or send
(7) If a crime is committed on boundary waters at a plaggy notice of theassignment to the defendant or the defengant’
where2 or more counties have common jurisdiction und2r@8  attorney. If the notification occurs within 20 days of the date set
or 2.04or under any other lawhe prosecution may be in eitherfor trial, the request shall be filed within 48 hours of the cterk’
county. The county whose proceagainst the éénder is first giving actual notice or sendingptice of the assignment. If the
servedshall be conclusively presumed to be the county in whigfatification occurs within 48 hours of the trial or if there has been
the crime was committed. no notification, the defendant may make an oral or written request
(8) In an action for a violation of 848.31 the defendant may for substitution prior to the commencement of the proceedings.
be tried in the county where the crime was committed or the (6) SUBSTITUTION OF JUDGEIN MULTIPLE DEFENDANT ACTIONS.
county of lawful residence of the child. In actions involving more than one defendant, the request fer sub
(9) In an action under 801.45 (6) (apr (ag), the defendant stitutionshall be made jointly by all defendants. If severance has
may be tried in the defendasttounty of residence at the tit@at beengranted and the right to substitute has not been exercised
the complaint is filed. If the defendant does not have a countymrfor to the granting of severance, the defendant or defendants in
residencen this state at the time that tbemplaint is filed, or if eachaction may request a substitution under this section.
the defendans county of residence is unknown at the time that the (7) SUBSTITUTION OF JUDGEFOLLOWING APPEAL. If an appellate

complaintis filed, the defendant may be tried in any of the followeourtorders a new trial asentencing proceeding, a request under

4) SUBSTITUTION OF TRIAL JUDGE ORIGINALLY ASSIGNED. A

ing counties: this section may bdiled within 20 days after the filing of the
(a) Any county in which he or she has resided while subjectemittitur by the appellate court, whether or not a request for sub
s.301.45 stitutionwas made prior to the time the appeal was taken.
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(8) PrROCEDURESFORCLERK. Upon receiving a request fealy  vide adequate notice of the assigned judge prior to arraignment, deadlines are relaxed
stitution, the clerk shall immediately contact the judge whose s a"ngh‘;g’;fveu”d‘;z‘;‘;é?{él{'%e%'ﬁdeégé?ge s ”gfé%%? WaukesheCounty
R N . rcuit Ct. S. . t. App. .
stitution has been _requested_fardetermlnatlon of Whethe_r th_e Once a judge is substituted ftre judge may only act in the case as specified in
requestvas made timely and in proper form. If no determinatiofub. (9); understandable inadvertent appearance before the substituted jndge is
is made within 7 days, the clerk shall refer the matter to the chiefaiver of the substitution. StateAustin, 171 Ws. 2d 251490 N.w2d 780(Ct.

; R ; : App. 1992).
judgefor the determination and reassignment ofdtt#on as nec Whena case isssigned to a newly appointed judge prior to the appairtaking

essary. If the r?queSt is determine_d to be promlae clerk shall thejudicial oath, the time limit to request a substitution commencéiseodate the
requesthe assignment of another judge undéts4..03 appointeebecomes a judge. StrongDane County Circuit Court,84 Ws. 2d 223

. " 416N.W.2d 451(Ct. App. 1994).
(9) JupGE'SAUTHORITY TOACT. Upon the filing of a request for Thereis no “trial court” under sub. (4) until after a bindavér motion to reduce

SUbStitUtioniU proper form and within the proper time,. the judggy; prior to the bindover wasot a motion to the trial court that prevented filing a
whosesubstitution has been requested has no authority to act feguestor substitution. Mace. \Green Lake Co. Circuit Couft93 Ws. 2d 208532

therin the action except to conduct the initial appearance, acchpy.2d 720(1995).
pleasand set bail.

(10) Form OF REQUEST. A request for substitution of a judge
may be made in the following form:
STATE OF WISCONSIN
CIRCUIT COURr

971.22 Change of place of trial. (1) The defendanmay
movefor a change of the place of trial on the ground that an impar
tial trial cannot be had in the countyhe motion shall be made
atarraignment, but it may be made thereafter for cause.

(2) Themotion shall be in writing anslupported by &ftlavit

... County . which shall state evidentiary facts showing the nature of the-preju
State of Visconsin dicealleged. The district attorney may file countdidatfvits.

VS. (3) If the court determines that there exists in the county where
....(Defendant) the action is pending such prejudice that a fair trial cannaicioe

Pursuanto s.971.20the defendant (or defendants) request (§)shall order that the trial be held in any county where an impartial
asubstitution for thedon. ... as judge in the above entitled actioritial can be had. Only one change may be granted under this sub

Dated...., .... (year) section. The judge who orders the change in the piéi¢ceal shall
presideat the trial. Preliminary matters prior to trial may be-con
ductedin either county at the discretion thie court. The judge

. (1f1) RETURN OFAtCT!ON TS’SUEt‘ﬁT'LUTfEDéUD?E' Lchp?n tg;tg: shall determine where the defendant, if he or she is in custody
Ing ot an agreement signed by the detendant or detes shall be held and where the record shall be kept. If the criteria

neyand by the prosecuting attornélye substituted judge and the ;
substitutingjudge, the criminal action and all pertinent recordgngflrséggl('zz)zs (1) (8Jo(c) exist, the court may proceed under

shallbe transferred back to the substituted judge.

History: 1981 c. 1371987 a. 271997 a. 250 Relevantfactors as to necessity of a chargevenue are discussed. State v

NOTE: See thel979-80 Statutes for notes and annotationglating to 971.20
prior to its repeal and ecreation by ch. 137, laws of 1981. Hevl\a/egg,SS&V\As. 2d 403184 N.W2d 156 Tucker v State,56 Ws. 2d 728 202

Judicial Council Note, 1981:Section 971.20 has been revised to clarify its ebjec lesfor d - heth . udi istsdis d Th
tive of allowing defendants in criminiials one substitution of the assigned judge Rulesfor determining whether community prejudice existstiseussed. Thomas
uponmaking a timely request. The statute is not to be used for delay nor for “judgState53 Ws. 2d 483192 N.Ww2d 864 )
shopping,”but is to ensure a fair and impartigiél for the defendants. The statute ~ While actual prejudice need not be shown, there must be a shokdngasonable
doesnot govern removal for causéthe assigned judge through afidaivit of preju probability of prejudice inherent in the situation. GibsoBtate55 Wis. 2d 1.0, 197
dice. N.W.2d 813

Sub.(2) clarifies that the defendant has a right to only one substitution of judge inThetiming, specificity inflammatory nature and degree of permeation of publicity
acriminal action, unless an appellate court orders a new trial. Prior sub. (2) so jg@xtremely important in determining the likelihood of prejudice in the community
vided, but the efect of this provision was unclear in light of the introductphyase  Stateex rel. Hussong.\Froelich,62 Ws. 2d 577215 N.W2d 390
of prior sub. (3). . o ) ) Whennews stories concerning the crime were accurate informational articles of

Sub.(3) allows the defendastright ofsubstitution to be used against the judgea nature that would not cause prejudice and 4 months had elapsed betweésiithe
assignedo the preliminary examination and specifies the timing of these requesggtion of the news stories and the trialténded to indicate little or no prejudice

Sub.(4) allows the defendastright ofsubstitution to be used against the judgeagainstdefendant. Jones 8tate 66 Ws. 2d 105223 N.W2d 889
originally assigned to preside at trial, specifying the timing of these requests. Therewas no abuse of discretion in not changing the venue of a prosecution for

Sub. (5) allows the defendastright of substitution to be used against a judge st-degreenurder when the transcript of the hearmghe issuance of the arrest war
assignedo preside at trial in place of the judge originally assigned, specifying thgnt, the preliminary examination, and other hearings wkrsed to public and press
timing of these requests. the police and prosecutor refused to divulge any facts to the public and qmdss,

Sub. (6) clarifies that all defendants in a single action must joinsabstitution  pressreports were generally free from the details of incriminating evidence, straight
request. forwardand not incendiaryState vDean,67 Ws. 2d 513227 N.w2d 712

~Sub.(7) allows a substitution request to be made upon appellate réonangew Only the defendant may waive the rightvenue where the crime was committed.
trial, irrespective of whether a substitution of judge was requested prior to the appsgdtev. MendozaB0 Wis. 2d 122258 N.W2d 260
It is the only exception to the rule of one substitution per action. The time limit forTheright to venue where the crime occurred is not a fundamental right of a criminal
therequest is tied to filingf the remittiturin accordance with Rohl $tate97 Ws.  gefendant. The decision to move for a change of venue is a tactical judgtatent
2d514(1980). [LRB NOTE: Senate Amendment 1 revised this subsection to algedto counsel that does not require the defensigetisonal concurrence. State v
allow the substitution request to be made upon appellate remand for new sentengiigord, 224 Wis. 2d 605592 N.W2d 247(Ct. App. 1999)
proceedings.] ’ ' ' ' ' '

Sub. (8) provides for the determination of the timeliness and propriety of the s .
stitution request to be made by thiief judge if the trial judge fails to do so within _bb71-225 Jury _fl’0m another county . (1) In lieu of Chang
7 cié%lyt?-(g) s prior sub. (2 ded o allow fidge wh bstiution has b ing the placeof trial under s971.22 (3) the court may require the

ub.(9) is prior sub. (2), amended to allow jhdge whose substitution has been ; i if-
requestedo accept any plea. Tipeior statute allowed the judge to accept only pIea§e|eCtlonOf a jury under §UH2) if: .
of not guilty This revision promotes judicial economy by allowing the judge whose (@) The court has decided to sequesterjurors after the com
substitutionhas been requested to accept a guilty or no contest plea tendered b 1 i ;
defendanbefore the action is reassigned. Defendants preferring to have guilty o%ﬁ?ﬂcemenbf the trial, as provided in 872.12
contestpleas accepted by the substituting judge may obtain that result by standing(b) There are grounds for changing the place of trial under s.

....(Signature of defendant or defendamatitorney)

History: 1981 c. 15.

muteor pleading not guilty until after the action has been reassigned.
Sub. (10) is prior sub. (5). 971.22 (1) and_ .
Sub. (1L) is prior sub. (6). [Bill 163-S] (c) The estimated costs to the couappear to be less using
Section 971.20, 1979 stats., was not unconstitutional. Steiteimes, 106 Ws.  the procedure under this section than using the procedure fer hold
2d 31,315 N.W2d 703(1982). ing the trial in another county

Whenan appellate court remands for the exercise of discretion in ordering-restitu . . . .
tion, it has not remandefdr a sentencing proceeding, and defendant is not entitled (2) If the court decides to proceed under this section it shalll
to substitution under sulf7). State vFoley 153 Wis. 2d 748451 N.W2d 796(Ct. follow the procedure under 871.22until the Jury is chosen in the
App. 1989). . . s .
2ndcounty At that time, the proceedings shall return to the-origi

Whenan initial appearance is conducted before judge assigned to hearstratter ) . ; L
applicationof the filing deadline is appropriate; when the intake system does rot pRtall county using the jurors selected in the 2nd counhe original
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county shall reimburse the 2nd county for all applicable costs (5) SciENTIFIC TESTING. On motion of a party subject ®
unders.814.22 971.31 (5) the court may order the production of any item of
History: 1981 c. 15,1991 a. 39 physicalevidence which is intended to be introduced atriaé

. . . for scientific analysis under such terms and conditions as the court
971.23 Discovery and inspection. (1) WHAT A DISTRICT prescribes. 4

ATTORNEY MUST DISCLOSETO A DEFENDANT. Upon demand, the dis .
trict attorney shall, within a reasonable time before trial, disclo (?]) fi)rF:wc:sTi(;gg/rEt?wZ?EdRiégori/on'mgtl(e)gt%fnaoeatﬁgrllii t(i:r?ur(twrﬂf_iy
to thedefendant or his or her attorney and permit the defendan %”‘ 4 emsp 9

his or her attorney to inspect and copy or photograph all of the fiFSSESTequired under this section be denied, restricted or
lowing materials and information, if it is within the possessio eferred or make other appropriate ordersthé district attorney
' dr defense counsel certifies that to list a witnesy subject the

custodyor control of the state: , witnessor others to physical or economic harm or coercion, the
(@) Any written or recorded statement concerning the allegeg,,t may order that the deposition of the witness be taken pur
crime made by the defendant, including ttestimony of the g anti0 5.967.04 (2)0 (6). The name of the witness need not be
defendantn a secret proceeding unde®88.26or before a grand iy, yiged prior to the taking of sucteposition. If the witness
jury, and the names of witnesses to the defenslanttten state becomesinavailable or changes his or her testimaing deposi
ments. _ tion shall be admissible at trial as substantive evidence.
(b) A written summary of all oral statements of the defendant (6m) IN CAMERA PROCEEDINGS. Either party may move for an

which the district attorney plans to use in the course of theatitdl i, cmera inspection by the court of any document required to be
the names of witnesses to the defendaotal statements. disclosedunder sub(1) or (2m) for the purpose of masking or

(bm) Evidence obtained in the manner described underdg|etingany material which isot relevant to the case being tried.
968.31(2) (b), if the district attorney intends to use the evidencene court shall mask or delete any irrelevant material.

atuial. . (7) CoNTINUING DUTY TO DISCLOSE. If, subsequent to com
(c) A copy of the defendastcriminal record. pliancewith a requirement of this section, and prior to or during
(d) Alist of all witnesses and their addresses whom the distrigial, a party discovers additional material or the names of addi
attorney intends to call at ttiéal. This paragraph does not applytional witnesses requested which are subject to discoivesgyee
to rebuttal witnesses or those called for impeachment only  tion or production under this section, the party shall promptly
(e) Any relevant written or recorded statements of a witnesstify the other party of the existence of the additional material or
namedon a list under pafd), including anyideotaped oral state names.
ment of a child under s908.08 any reports or statements of (7m) SancTIONS FORFAILURE To compLY. (a) The courshall
expertsmade in connectiowith the case oif an expert does not exclude any witness not listed or evidence not presented for
prepareareport or statement, a written summary of the exper{nspectionor copying required by this section, unless good cause
findings or the subject matter of his or her testimoagdthe s shown for failure to complyThe court may in appropriate cases
resultsof any physical or mental examination, scientific tesgrantthe opposing party a recess or a continuance.
experimentor comparisorthat the district attorney intends tdesf (b) In addition to or in lieu of any sanction specified in (=
in evidence at trial. Thiparagraph does not apply to reports-suby -t may subject to sul(3), advise the jury of any failurer
jectto disclosure under §72.11 (5). _ _ . refusalto disclose material or information required to be disclosed
(f) The criminal record of a prosecution witness WHEh yndersub.(1) or (2m), or of any untimelydisclosure of material

knownto the district attorney or information required to be disclosed under §lipor (2m).
(g)_ Any physical evide_nce that the district attorney intends to (8) NoTicEOFALBI. (a) If the defendant intends to rely upon
offer in evidence at the trial. analibi as a defense, the defendant stiak notice to the district
(h) Any exculpatory evidence. attorneyat thearraignment or at least 15 days before trial stating

(2m) WHAT A DEFENDANT MUST DISCLOSE TO THE DISTRICT  particularly the placewhere the defendant claims to have been
ATTORNEY. Upon demand, the defendamt his or her attorney whenthe crime is alleged to have been committed together with
shall,within a reasonable time before trial, disclose to the distrittte names and addresses of witnesses to the alibi, if known. If at
attorneyand permit the district attorney to inspactd copy or theclose of the state’case the defendant withdraws the alibi or
photographall of the following materials and information, if it isif at the close of the defendantase the defendant does not call
within the possession, custody or control of the defendant:  someor any of the alibi witnesses, the state shall not comment on

(a) A list of all witnesses, oth¢han the defendant, whom thethe defendang withdrawal or on the failure to call some or afiy
defendantintends to call at trial, togethevith their addresses. thealibi witnesses. The state shall not calllany alibi_witnesses not
This paragraph does not apply to rebuttal witnesses or those cafieliedby the defendant for the purpose of impeaching the defen
for impeachment only dant'scredibility with regard to the alibi notice. Nothing in this

(am) Any relevant written or recorded statements of a witne§ctionmay prohibit the state from calling said alibi witnesses
named on a list under péa), including any reports or statementsany other purpose. ) _ o
of expertsmade in connection with the caseiban expert does  (b) In default of such notice, no evidence of the alibi shall be
not prepare a reporor statement, a written summary of théeceivedunless the court, for cause, orders otherwise.
expert'sfindings or the subject matter lois or her testimonynd (c) The court may enlge the time for filing a notice of alibi
including the result®f any physical or mental examination, seienas provided in pafa) for cause.
tific test, experiment or comparison that the defendant intends tqd) Within 10 days after receipt of the notice of alibi, or such
offer in evidence at trial. This paragraph does not apply to repQitfertime as the court orders, the district attorney shall futhish

subjectto disclosure under 872.11 (5). defendannotice in writing of the names and addresses, if known,
(b) The criminal record of a defense witness, other than of any witnesses whom the state proposesftr of rebuttal to

defendantwhich is known to the defense attorney discreditthe defendard’alibi. In default of such notice, no rebut
(c) Any physical evidence that the defendant intendsfés oftal evidence on the alibi issue shall be receivekkss the court,

in evidence at the trial. for cause, orders otherwise.
(3) COMMENT OR INSTRUCTION ON FAILURE TO CALL WITNESS. (e) A witness list required under pga) or (d) shall be provided

No comment or instruction regarding the failure to callismess in addition to a witness list required under gdb.(d) or (2m) (a)
at the trial shall be made or given if the sole b&sissuch com anda witness disclosed on a list under giip(d) or (2m) (a)shall
mentor instruction is thdact the name of the witness appearbeincluded on dist under par(a) or (d) if the witness is required
upona list furnished pursuant to this section. to be disclosed under pda) or (d).
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(10) PAYMENT OF PHOTOCOPYCOSTSIN CASESINVOLVING INDI- Sub. (7) requires determination by the trial court of whether noncompliance was
; ; for good cause; if it was not, exclusion is mandatdfnjt was, sanction is discretion
GENT DEFENDANTS. When the state public defendara private ary. State vWild, 146 Wis. 2d 18429 N.W2d 105(Ct. App. 1988).
attorney aPPOI_nted under &/77.08requests phOtOCOpIeS of any Criminal defendants are not required to comply with the rules of criminal-proce
item that is discoverable under this section, the spatielic dureto obtain a record available under the open records &ate ex rel. oung v

; Shaw 165 Wis. 2d 276477 N.W2d 340(Ct. App. 1991).
defendershall pay any fee chged for the photocopies from the When the statenferred that a complainant sought psychological treatment as the

appropriatiomnder $20.550 (1) (a) Ifthe person providing PRO  esuitof a sexual assault by the defendant but did riet tfe psychological records
tocopiesunderthis section chages the state public defender a feer opinions of theherapist as evidence, it was not improper to deny the defendant

i esgo the records when the court determined that the records contained nothing
for the photocopies, thee may not exceed the actual, necessal?f?zftwas material to the fairness of the trial. Statelainiero,189 Wis. 2d 80525

anddirect cost of photocopying. N.W.2d 304(Ct. App. 1994).
History: 1973 c. 1961975 c. 378421;1989a. 1211991 a. 2231993 a. 16486, Althoughof public record, it is an intolerable burdenadefendant to be required
1995a. 27 387. to continually comb criminal records to determine if any of the statithesses are

Inadequate preparation for trial that resulted district attorneys failure to dis  subjectto criminal penalty The burden is on the state to provide this information,
closeall scientific reports does not constitute gaadse for the failure if the defense particularlyin light of a discovery request for the criminal records of the staiié’
is misled, but this is subjet the harmless error rule. ol v. State57 Wis. 2d 344  nesses.State vRandall, 197 Ws. 2d 29539 N.W2d 708(Ct. App. 1995).
204N.W.2d 482 Sub. (2m) requires disclosuref relevant substantive information that a defense

Whena prosecutor submitted a list of 97 witnessemtended to call, the court €xpertis expected to present at trial whether as findings, test resulttescaption
should have required him to be more specific as to those he really intended to 8&proposed testimonyThe privilege against self-incrimination and the right to-pres
Irby v. State 50 Wis. 2d 31, 210 N.W2d 755 entadefense are not violated by the requirement. St&Rewels221 Ws. 2d 315

Whena party successfully moves to have material masked or deleted from a a r’]\."W'Zd. GOi(Ct. App. 1993)-f iction di defendant h
coverydocument, the proper procedure to be pursued is to place it in a sealed epyghiS Section does not provide for postconviction discoveny a defendant has

lope or containerif necessanso that it may be preserved for the aid of the suprenjidht to postconviction discovery when the sought adteidence is relevant to an
courtupon appellate reviewState vVvan Ark,62 Ws. 2d 155215 N.W2d 41 ISsueof consequence. State@Brien, 223 Ws. 2d 303588 N.W2d 8(1999).

- - ] . .. _Thestates failure to disclose that it took samples failed to have them analyzed
Underboth the statutory discovery provisions of this section and the constitutiongle (e the defendarg'ight to a fair trial, becatﬁ’se it prevented the defenda)r/n from

duty of the state to disclose to a criminal defendant evidence exculpatory in natiligsingine issue of the reliability of the investigation and from challenging the credi

thereis no requirement to provide exculpatory evidence that is not within the exclijiin of 5 witness who testified that the test had not been performed. . DalReal

sive possession of the state aifmes not surprise or prejudice the defendant. State c'\yis. 2 565593 N.W2d 461(Ct. App.1999). !

v. Calhoun67 Ws. 2d 204226 N.w2d 504 ... Whenan indigent defendant requests that the state furriisk &anscript of a sep
Although substantial evidence indicates that the state had subpoenaed its “refigftetrial of a codefendant, the defendant must show that the transcript wéluse

tal” witness at least 2 weeks before he was called to testify and deliberatélinheld apleto him or her State vOswald, 2000VI App 3,232 Ws. 2d 103606 N.W2d

backfor “dramatic” efect, no objection or motion to suppress was made on the progesg

groundthat the witness was not a bona fide rebuttal witness hence objedifien to T state unconstitutionally excluded the defendsalibi testimony for failure to

witness'testimony was waived. CaccitoloStatef9 Ws. 2d 102230 N.W2d 139 o mnjvwith this section, buhe error was harmless. AliceaGagnonB75 F2d 913
The prosecutos duty to disclose does not ordinarily extémdiscovery of crimi (1982).

nalrecords from other jurisdictions. The prosecutor must make good faitts & Comparisorof federal discovery and the ABA standards with thisdahsin stat

obtainrecords from other jurisdictions specifically requested by the defense. Joggs 1971 WLR 614

v. State 69 Wis. 2d 337230 N.W2d 677 ’ ’
Policeofficers’ “memo books” and reports were within the rule requiring produ P . .

tion of witness statements, since the books and reports were writtendffidaes, (‘97]_--26 Formal defeCtS-_ NO_ indictment, mformat!on, com

the reports signed by them, and botfiagrs testified as to the incident precedingplaint or warrant shall be invalid, nor shall the trial, judgment or

defendant'arrest. State.(Groh,69 Ws. 2d 481230 N.w2d 745 otherproceedings be faicted by reason of any defect or imperfec
When the state calls a witness not included in its list of witnesses, the preferﬁﬁ&,l in matters of form which do not prejudice the defendant
h

procedure is not to strike the witness but to allow a defendant, who makes a ti . ) -
showingof surprise and prejudice, a continuancéicieht to interview thewitness. efact that the information alleged the wrong date for tfeneé was not prejudi

Kutcherav. State 59 Ws. 2d 534230 N.W2d 750 cial when the complaint stated the correct date and there wagidence that the
Thewritten summaryunder sub. (1), of all oratatements made by the defendan@éfendantvas misled. A chge of the violation of s. *946.42 (2) (@) ()" was a techni
thatthe state intends to introduce at trial is not limited to statements to the poli¢@|defectof language when both paragraphs applied. Burkhalftete52 Ws. 2d
Incriminatingstatements made by the defendant to 2 witnesses were within the s 190 N.wzd 502 ) ) " L
of the disclosure statute. KutchersBtate,69 Ws. 2d 534230 N.W2d 750 Thefailure tocite in the information and certificate of conviction the correct statu
All statements, whether possessed by direct-examining counsel or crd$$¥ subsections violated was immaterial when defendant the could not show that he
examiningcounsel, must be producetgre notes need not be produced. State Wasmisled. Craig vState55 Ws. 2d 489198 N.w2d 609 ) )
Lenarchick,74 Ws. 2d 425247 N.W2d 80 A lack of prejudice to the defendant, notwithstanding technical defects in the infor
Whenthe defendant relied solely on an alibi defense and on the day of trial the C&ﬁtllon,vr\]/as madehpatent by dedfen_sg ﬁOU_BSEﬁI'nCESS_IOI'] dthat lehcllegt knewpreh
plainingwitness changed her mind as to date of occurrence, a request for a-confiiite Y What crime he was ctged with having committed, and the absence in the
ancebased on surprise was properly denied becaefemdant failed to show preju recordof any sucftlaim asserted during the case, which was vigorously tried. Clark
dice from the unexpected testimongingus v State76 Ws. 2d 191251 N.w2d 28 V- State62 Wis. 2d 194214 N.w2d 450

A generalized inspection of prosecution files by defeosesel prior to a prelimi Failureto allege lack of consent was not a fatal jurisdictional defes informa

naryhearing is so inherentlyarmful to the orderly administration of justice that thelio" chaging buglary. Schieiss vState,71 Ws. 2d 733239 N.w2d 68

trial court may not confesuch a right. Matter of State ex reynich v County Ct. . . . Lo
82 Wis. 2d 454262 N.w2d 773 971.27 Lost information, complaint or indictment. In

Undersub. (8) (d), the state mysiovide the names of all people who will testify the case of the loss or destruction of an information or complaint,

atany time during the trial that the defendant was at the scene of the cricleer T ot 8 .
v. State 84 Wis. 2d 630267 N.W2d 630(1978). the district attorney may file a copgind the prosecution shall pro

Thetrial court erred in ordering the defense to turn over “ranscripts” of interviee€dWithout delay from that cause. In the case of the loss or
betweendefense counsel, the defendant and alibi witnesgeen oral statements destructionof an indictment, an information may be filed.
werenot recorded verbatim. Pohl$tate 96 Wis. 2d 290291 N.W2d 554(1980).

The prosecutoss repeated failure to disclose prior statements of witnesses was : . : .
prosecutoriabverreaching that would bar reprosecution after the defendant mov%%’l'zg_ P!eadmg JUdgme_nt' In pleadlng aJUdg_menF or other
for a mistrial. State.\Copening100 Ws. 2d 700303 N.W2d 821(1981). determinatiorof or proceeding before any court oficsr, it shall

pnderthe facts of the cgsg_;)thg victrmedical records év%rzezralgtlrﬁlp%sdrggzired)e sufiicient to state that the judgment or determination was duly
to be disclosed under sub. (5). StatMeriarty, s. . ;

(Ct App. 1982). renderedor made or the proceeding duly had.

Whenthe defendanwvas not relying on an alibi defense and did not file a notice i ) X
of alibi, the court did not abuse its discretion in barring alibi testimatgte vBur ~ 971.29 Amending the charge. (1) A complaint or infor
roughs,117 Ws. 2d 293344 N.W2d 149(1984). ) mationmay be amended at any time prior to arraignment without

Disclosureof exculpatory evidence is discussed. Stafewz,118 Ws. 2d 177 leaveof the court
347 N.W2d 352(1984). o

A defendant chaed as a “party to a crime” for conspiratorial planning afb- (2) At the trial, the court may allow amendment of the com

bery, was not required to give an alibi notice regarding testimony concerning théaint, indictment or information to conform to the proof where

defendant’'svhereabouts during planning sessions as an alibi is a denial of being p . PSS )
entat the scene of thime when it was committed. StateHorenbeger, 119 Wis. chamendment is not prejudicial to the defendant. After verdict

2d 237,349 N.W2d 692(1984). the pleading shall be deemed amended to conform to the proof if
Whenblood alcohol content is tested under statutory procedures, results of theistobjection to the relevance of the evidence was timely raised

are mandatorily admissibleThe physical sample tested is not evidence intendegé nthe trial

required,or even susceptible of being produced by the state under ss. 971.23 (4) Ré) ' . .

(5). State vEhlen,119 Wis. 2d 451351 N.W2d 503(1984). (3) Upon allowing an amendment to the complaininalict-

Whenthe state impounded a vehicle but released it to a scrap dealer beforertient or information, the court maglirect other amendments

defendant'expert could examine it, the cgarwas properly dismissed for destruc ;
tion of exculpatory evidence. StateHahn,132 Ws. 2d 351392 N.W2d 464(Ct. :Pglrebyrendered necessary and npmgceed with or postpone the
|

App. 1986).
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Whenthere is evidence that a jury could believe proved guilt, the trial caarot  hours pending issuance of a new summons or warrant or the filing
suasponte set aside the verdict, amend the informaaiueh find defendant guilty on FH : ; f
alesser chae. State vHelnik, 47 Wis. 2d 720177 N.W2d 881 of a new indictment, information or complaint. _

A variance was not material when the court amended thgechgainst the defend (7) If the motion to dismiss is based upon a misnpmher

antto Chage a lesser included crime. MooreState 55 Ws. 2d 1197 N.w2d 820 Courtsha” forthW|th amend the |nd|ctment' |nf0rma’[|0n or eom
Sub.(2), in regard to amendments after verdict, applies only to technical varian o f
in the complaint, not material to the merits of the action. It may not be used te suk@%‘mt in that respect, and require the defendant to plead thereto.

tutea new chage. State vDuda,60 Ws. 2d 431210 N.w2d 763 (8) No complaint,indictment, information, process, return or
IT.h?ferSfa' OfaAPVOPOSZd ame”d”t‘!em of an .i”fOV?“a“O'k‘) hadeut e the origi Iother proceeding shall bdismissed or reversed for any error or

nalinformation. An amendment to clgara violation of a substantive section as wel . . .

asa separate penalty section is not prejudicial to a defendagne/v State 60 Ws. |st§1kewhere thecase and the identity of the defendant may be

2d 722211 N.w.2d 449 readily understood by the court; and the court may order an
Sub.(1) does not prohibit amendment of the information with leave of the cmamendmenturing such defects.

afterarraignment, but before trial, provided that the defenslaigtits are ngpreju . .

diced. Whitaker v State 83 Wis. 2d 368265 N.W2d 575(1978). (9) A motion required tde served on a defendant may be
Failureof the statdo obtain court permission to file a post-arraignment amendé&ervedupon the defendastattorney of record.

informationdid not deprive the court of subject matter jurisdiction. Staféebster, ; ; P
196 Wis. 2d 308538 N.W2d 810(Ct. App. 1995). (10) An order denying a motion to suppress evidenca or

Thetrial court cannot after trial amend a ajmof sexual intercourseith a child ~ MOtion Chal_lenging the admissibility Of_a statement of a _de_fendant
to one of contributing to the delinquency of a minor since tfensésequireproof may be reviewed upon appeal from a judgment of conviction not

of different facts and the defendant is entitled to notice of thgetagainshim. i i i
LaFondv, Quatsoe325 F Supp. 1010 withstandingthe fact that such judgment was entered upon a plea

of guilty.
971.30 Motion defined. (1) “Motion” means an application ~ (11) In actions under £40.225948.02 948.0250r 948.095
for an order evidencewhich is admissible under 872.11 (2) must be deter

minedby the court upon pretrial motion to bwterial to a fact at
motionsshall meet the following criteria: issuein the case and of didient probative value to outweigts
. . ' inflammatoryand prejudicial nature before it may be introduced
(a) Be in writing. at trial.
(b) Crc])ntalln afce;]ptlon _settlnhg fglrth the tr:l;ne of the (_:ourt,f the (12 In actions under ©40.22 the court may determine the
venue, the title of the action, the file numb@denomination of ,ymissibility of evidence under €72.11only upon a pretrial
the party seeking the order or relief and a brief description of th& ion.

type of order or relief sought. . . Co
yp(c) State with particula%ity the grountis the motion and the (13) (a) A juvenile over whom the court has jurisdiction under
; s.938.183 (1) (b)r (c) on a misdemeanor actianay make a
ord‘eror. relief sought. . ) motion beforetrial to transfer jurisdiction to the court assigned to
History: Sup. Ct. OrderL71 Ws. 2d xix (1992). exercisgurisdiction under chgl8 and938 The motion mawllege
thatthe juvenile did not commit the violation under tieum
anceglescribed in ©38.183 (1) (bpr(c), whichever is applica
e, or that transfer of jurisdiction would be appropriate because
of all of the following:

(2) Unlessotherwise provided oordered by the court, all

971.31 Motions before trial. (1) Any motion whichis
capableof determination without the trial of the general issue m
be made before trial.

(2) Exceptas provided in sul(5), defenses and objections : . : .
basedon defects in the institution of the proceedings, ifitsuf me nlt-ir:ftﬁgnx%?r?élthfs![lijg:glIitg?rl:ld not receive adequate-treat
ciencyof the complaintinformation or indictment, invalidity in . _J o _y ) . .
whole or in part of the statute on which the prosecution is founded, 2: Transferring jurisdiction to the court assigned to exercise
or the use of illegal means to secure evidence shall be raised bdfgigdiction under chs48 and938would notdepreciate the seri
trial by motion or be deemed waived. The court nmyevey Ousnes®f the ofense.
entertainsuch motion athe trial, in which case the defendant 3. Retaining jurisdictioris not necessary to deter the juvenile
waivesany jeopardy that may have attached. The motion to s other juveniles from committinghe violation of which the
pressevidence shalbe so entertained with waiver of jeopardyuvenile is accused under the circumstances specified in s.
whenit appears that the defendant is surprisethbystates pos  938.183(1) (b)or (c), whichever is applicable.
sessiorof such evidence. (o) The court shall retain jurisdiction unless the juvenile

(3) The admissibility of any statement of ttlefendanshall provesby a preponderance of the evidence that he or she did not
bedetermined at the trial by the court in an evidentiary hearing @@mmit the violation undetthe circumstances described in s.
of the presence of the jumynless the defendant, by motieshat  938.183(1) (b) or (c), whichever is applicable, or that transfer
lengesthe admissibility of such statement before trial. would be appropriate because all of thetors specified in paia)

(4) Exceptas provided in sul(3), a motion shall be deter 1-2.and3.are met.

minedbefore trial of theyeneral issue unless the court orders th%?'ggij)égfgg% 1891985 2. 2751987 a. 332.64, 1993 a. 227486 1995 a.

!t be deferred for de_terminaticm th_e trial. All issues Qf fact a{_is Whendefense counsel refused, for strategic reasons, to pursue a motion made pro
ing out of such motion shall be tried by the court without a jurgeby the defendant before trial to suppress evidence of identification at a timenep,

. . . e asa waiver of the motion. StateMcDonald,50 Ws. 2d 534184 N.W2d 886
(5) (@) Motionsbefore trial shall be served and filed within 1d\/ A claim of illegal arrest for lackf probable cause must be raised by motion before

days after the initial appearance of the defendant in a misdgal. Lampkins vState51 Ws. 2d 564187 N.W2d 164
meanoraction or 10 days after arraignmentdrfelony action  Thewaiver provision in sub. (2) is constitutional. DayState52 Wis. 2d 122
unlessthe court otherwise permits. 187N.w.2d 790 _ _ _ _ _
. . . . A defendant is not required to make a motion to withdraw his plea to preserve his
(b) In felonyactions, motions to suppress evidence or MotioRght to a review of an alleged error of refusal to suppress evidence. Sty
unders.971.23or objections to the admissibility of statements o0 Wis. 2d 452210 N.w2d 685

a defendant shall ndie made at a preliminary examination and A motion to suppress statementstioa ground that they were products of an alleg
edly improper arrest was timelyotwithstanding failure to assert that challenge prior

not until an information has been filed. to arraignment, since it was madfter the information was filed and prior to trial.
(c) In felony actions, objections based on the ificighcy of ~Rinehartv. State3 Ws. 2d 760218 N.W2d 323

i 1 i inatinnA request for &oodchildhearing after direct testimony is concluded istimoely
theco_mpla;]nt Sh?” bs m dade prg)r to th?j preliminary examinatiQi;er<in™ ) Coleman Btate4 Wi, 2d 124218 N.\W2d 744
orwaiver thereof or be eeme_ WaNe_ " Therule in sub. (2) does not apply¢onfessions, because sub. (2) is qualified by
(6) If the court grants a motion to dismiss based upon a def&s(3) and (4). Upchurch Btate,64 Ws. 2d 553219 N.W2d 363

i indi i i i i i it A challenge tahe search of ong’person cannot be raised for the first time on
in the indictment, information or complaint, or in the institution, b 2% 205, YIS 2icha Vis 2 Bos 216 Nwad 250
0 € proceedings, may order that the deténdant be held It CUS" 5 yetendang right to testify at &oodchildhearing may be curtailed only for the

tody or that the defendastbail be continued for not more than 72nostcompelling reasons. Franklin State74 Ws. 2d 717247 N.w2d 721
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971.31 PROCEEDINGS BEFORE AND AT TRIAL Updated 99-00Wis. Stats. Database 20

Whenthe state used a tfiafcitation to initiate legal proceedings and subsequentitheft of property to acertain value committed between certain

decidedto prosecute the action as a crime, the trial court erredtigiving the ; [ ; . .
defendantlO days fronthe date of the amended oo object to the sfigiency dateswithout specifying any particulars. On the trial, evidence

of the complaint. State ¥Mudgett,99 Wis. 2d 525299 N.W2d 621(Ct. App. 1980). may be given of any such theft committed on or between the dates
Sub.(6) authorizes the court to hold a defendant in custody or on bail for 72 hoal$eged;and it is suffcient to maintain the chge and is not a vari

ggg‘ﬂzggfé’”,\ﬁ’r\j’vczejgfg(sdsgg efgrg'l-)B’OCK‘NaMMa“kee CyCir Ct105Ws.  anceif it is proved that any propertyas stolen during such period.

Factorsthat a court should consider when a defendant requests to be tried aftefhi @n acquittal or conviction in any such case does_ not bar a sub
trial of a codefendant in order to secure the testimony of codefendant are discussegiuenprosecution for any acts of theft which no evidence was

Stg‘e‘glgggiz‘sglﬂz lﬁ‘z-dﬁeﬁﬁfo :,-\g’jft’hfr(g;t?opgb;zgﬁ)r;al couting on receivedat the trial of the original chge. In case of a conviction
y ing guilty waiv i i i P ; P
the admissibility of other crimes evidence. Stat&elson,108 Ws. 2d 698324 onthe Ongmal chzsge ona plea of gu”ty or nmontest, the district

N.W.2d 292 (Ct. App. 1982). attorney mayat any time before sentence, filbill of particulars
A finding of not guilty by reason of mental disease or defect is a judgment-of c@r other written statement specifying what particular acts of theft

wg°2”d“23$5359,\7"‘{,'\}2%)3"’17%‘2{3@)3' 971.31 (10) is applicable. StaBmith,113  zrejncluded in the chge and in thagvent conviction does not bar
Sub.(10) does not apply to civil forfeiture cases. County of RaciSenith,122 asubsequent prosecution for any other acts of theft.
Wis. 2d 431 362 N.W2d 439(Ct. App. 1984). History: 1993 a. 486

To admit evidence of prior untruthful allegations of sexual assault under &yb. (1

ands. 9725} (2) (b) 3., thfi‘dC_Ol#ﬂ Thustttkﬁe able tc|> GonC:udetjromm of prtoomat " 971.365 Crimes involving certain controlled sub -
areasonable person could infer tha e complainant made a prior untru al

tion; “allegation” is not restricted to allegations reported to the police. StaeSan Sfances. (1) (a) ,Inany, case under 961'41_(1) (,Cm')(d)’ (e)'
tis, 155 Ws. 2d 774456 N.W2d 600(1990). (em), (f), (g) or (h) involving morethan one violation, all viola

Sub.(10) is inapplicable when the statement sought to be suppressed has notlosis may be prosecuted as a singtene if the violations were

siblerelevance to the chge to which the defendapted guilty State vP0z0,198 1 i F
Wis. 2d 706544 N.W2d 228(Ct. App. 1995). pursuanto a single intent and design.

Theharmless error approach in s. 971.31 (10) appeals is not precluded in any way(b) In any case under 861.41 (1m)cm), (d), (e), (em), (f),
StaTthe;’- S;“S“:t;?]';gfzb?_cv‘g Zvednlt)zic?r?slt'{\lgﬁgﬁ%ﬁtgei?é oretrial suppression () or (h) involving more than oneiolation, all violations may be
unli \Y cutn | I ul I . . . . .
hearing when the defendant demanfisedhearing to avoid prejudicial publicity p_rose(_:utedas a smgle crime if the violations were pursuard to
GannettCo. v DePasquale}43 U.S. 36§1979). singleintent and design.
. - L (c) Inany case under$61.41 (3g) (a) 2(c), (d), (dm)or (e)
971.315 Inquiry upon dismissal. Before a court dismissesnyolving more than one violation, all violations may be prose

a criminal chage against a person, theurt shall inquire of the ¢\tedas a single crime if the violations were pursuant to a single
district attorney whether he or she has complied wiv4.095  jntentand design.

Q).

History: 1997 a. 181 (2) An acquittal or conviction under sufl) does not baa

subsequenprosecution for any acts inolation of s.961.41 (1)
971.32 Ownership, how alleged. In an indictment, infor (€M), (d), (&), (em), (f), (9) or (h), (1m) (cm) (d), (e), (em), (f), (9)
mationor complaint for a crimeommitted in relation to property ©F (h) or(3g) (a) 2, (c), (d), (dm) or (e) on which no evidence was
it shall be stfcient to state the name of any one of several ceowffceivedat the trial on the original chge.

ers, or of any dicer ormanagenf any corporation, limited liabil  jHistory; 1985 a. 3281987 a. 3391989 a. 1211993 a. 98118 49011995 a. 448
ity company or association owning the same. '

History: 1993 a. 12, 491 971.37 Deferred prosecution programs; domestic
97133 P . f ¢ hat sufficient. I th abuse. (1) In this section, “child sexual abuse” means an
- ossession of property , what sutficient. - In theé - jagedviolation of s.940.225 948.02 948.025 948.05 948.06

prosecutiorof a crime committed upon or ielation to or in any 928 095t the alleged victim is a minor arible person accused
way affecting real property oany crime committed by steallng,of or chaged with, the violation:

damagingor fraudulently receiving azoncealing personal prop . : : : L
erty, it is suficient if it is proved that athe time the crime was (@) Lives with or has lived with the minor; .
committedeither the actual or constructive possession or the gen (b) Is nearer of kin to the alleged victim than a 2nd cousin;

eralor special property in any part of such property ivabe per (c) Is a guardian or legal custodian of the minor; or
sonalleged to be the owner thereof. (d) Is or appears to be in a position of power or coruvelr
the minor.

971.34 Intent to defraud. Where the intent tdefraudisnec (1) (a) The district attorney may enter into a deferred pro
essaryto constitute the crime it is didient to allege the intent ggcytion agreement under this section with any ofaf@wing:

generally;and on the trial ishall be sdfcient if there appears to 1. A person accused of or ciyad with child sexual abuse.

bean intent to defraud the United States or any state or any person, . - o
y yp 2. An adult accused of or clgad with a criminal violation of

971.36 Theft; pleading and evidence; subsequentpro - S 940.19 940.20 (1m) 940.201 940.225 940.23 940.285
secutions. (1) In any criminal pleading for theft, it is Sidient 940.30 940.42 940.43 940.44 940.45 940.48 941.20 941.30
to chage that the defendant ditieal the property (describing it) 943.01 943.011 943.14 943.13 946.49 947.01 947.0120r

of the owner (naminthe owner) of the value of (stating the valu@47-0125and the conduct constituting thiplation involved an
in money). actby the adult person against his or her spouse or former spouse,

- : : gainstan adult with whom the adult person resides or formerly
rec(eziz/iﬁgt};] ec rslg“? ea L)Eéizwgrjgrtrﬁgﬁgr;n r?"l)z/;\)(/: %ﬂgag]&zycgfutﬂzfofesidedor against an adult with whom the adult person has created

. p . achild.
personhaged guilty of either of the crimes. . I
(3) In any case of theft involving more than one theft, all thef@) (:;) A person accused of or chad with a violation of $13.12

may be prosecuted as a single crime if:
yoe p 9 (b) The agreement shall provide that the prosecution will be

(@) The property belonged to the same owner and the theé%?s - g . .
: . ; . : pendedor a specified period if the person complies with-con
werecommitted pursuant to a single intent and design or in exeg ions specified in the agreement. The agreement shall be in writ

tion of a single decepiive scheme; ing, signed by the district attorney or lisher designee and the
(b) The property belonged to the same owner and was stqlghison and shall provide that the person waives his or her right to

by a person in possession of it; or aspeedy triabnd that the agreement will toll any applicable civil
(c) The property belonged to more than one owner and was gfpcriminal statute of limitations during the periotithe agree

len from the same place pursuant to a single intent and desigient,and, furthermore, that the person shall file with the district
(4) In any case of theft involving more thame theft but attorneya monthly written report certifying his or her compliance

prosecuteds a single crime, it is didient to allege generally a with the conditions specified in the agreement. The district attor
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ney shall provide the spouse of the accused person and the alletgfdndantand theorganization or agencyThe district attorney
victim or the parent or guardian of the alleged victim with a coghallensure that the defendanpi®vided a written statement of
of the agreement. theterms of the community service order and that the community
(c) 1. The agreement may provide as one of its conditions ttsgrviceorder is monitored.
aperson covered under sifh) (b) or (c) pay the domestic abuse (2) Any organization omgency acting in good faith to which
assessmeninder s973.055 Payments and collections under this.defendant is assigned pursuant to an order under this section has
subdivisionare subject to £73.055 (2)o (4), except agollows:  immunity from any civil liability in excess of $25,000 for acts or
a. The district attorney shall determine the amount due. TR®issionsby or impacting on the defendant.
district attorney mayauthorize less than a full assessment if he orHistory: 1981 c. 831987 a. 101
shebelieves that full payment would have a negditiveact on the . .
offender’sfamily. The district attorney shall provide the clerk 0971'39 Deferred prosecution program; — agreements

P : ; : ; ith department. (1) Exceptas provided in £67.055 (3)in
(i'.rgl.“t court withthe information necessary to comply with SUbdc,'vountieshaving a population of less than 100,000, if a defendant

is chaged with a crime, the district attorndiie departmerdand

'Y defendant may all entamto a deferred prosecution agreement
which includes, but is not limited to, the following conditions:

. ’ X ; (@) The agreement shall be in writing, signed by the district
is subsequently convicted, a court shall give the pecsedit attorneyor his or her designee, a representative oflépartment
unders.973.055for any amount paid under sulid. andthe defendant

(2) The written agreement shall be terminated and the pro ) e gefendant admits, in writing, all of the elements of the
secutionmay resume upon written notice by either the person grr o chaceq

thedistrict attorney to the other pritw completion of the period (¢) The defendant agrees to participate in therapy or in cemmu

of the agreement. nity programs and to abide by any conditions imposed under the
(3) Upon completion ofthe period of the agreement, if thethgrgpygor programs. y any P

agreemenhas not been terminated undeb.(2), the court shall . . .
dismiss, with prejudice, any chygr or chages against the person (d) The department monitors compliance with the deferred
in connectiorwith the crime specified in suflm), or if no such Prosecutioragreement. _
chargeshave been filed, none may be filed. (e) The district attorney may resume prosecution upon the
(4) Consento a deferred prosecution under this section is r\]/gfzfendans failure to meet or comply with any condition of a
anadmissiorof guilt and the consent may not be admitted in evii€T€rredprosecution agreement. _ o
dencein a trial for the crime specified Bub.(1m), except if rele (f) The circuitcourt shall dismiss, with prejudice, any ajer
vantto questions concerning the statute of limitations or lack which is subject tothe agreement upon the completion of the
speedytrial. No statement relating to the crime, made by the péeriod of the agreement, unless prosecution has been resumed
sonin connection with any discussions concerning defasred underpar (e).
secutionor to any person involved a program in which the per  (2) Any written admission under sufl) (b) and any state
sonmust participate a& condition of the agreement, is admissibleentrelatingto the crime under sufd) (intro.) made by the per
in a trial for the crime specified in sudm). sonin connection with any discussions concerning defgured
(5) This section does ngireclude use of deferred prosecutiogecutionor to any person involved in a program in which the
agreement$or any alleged violations not subject to this sectiofR€rsonmust participate as a condition of the agreement, are not

History: 1979 c. 11 1981 c. 88366, 1983 a. 2041987 a. 271987 a. 3323.64; admissiblein a trial for the crime.
1991a. 39 1993 a. 227262, 319 1995 a. 343353 456, 1997 a. 35143 History: 1985 a. 291987 a. 101

b. The clerk of circuit court shall collect the amount due fro
the person and transmit it to the county treasurer

2. If the prosecution isssumed under suf®) and the person

971.38 Deferred prosecution program; community — 971.40 Deferred prosecution agreement; placement
service work. (1) Except as provided in 867.055 (3)the dis  with volunteers in probation program.  The court, district
trict attorney may require as a condition of any deferred presegitorneyand defendant magnter into a deferred prosecution
tion program for any crime that the defendant perform communiggreementor the defendant to be placed wahvolunteers in
servicework for a public agency or a nonprofit charitablga-  probationprogram under €£73.11 Theagreement must include
nization. The number of hours of work requirethy not exceed therequirement that the defendant comply with the ceorter
what would be reasonable considering the seriousness of thlers.973.1 (1)

allegedoffense. An order may only apply if agreed tothg History: 1991 a. 253
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