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2001 ASSEMBLY BILL 175

March 7, 2001 — Introduced by Representatives Powers, HAHN, LA FAVE, KREIBICH,
TOWNSEND, SYKORA and REYNOLDS, cosponsored by Senator ERPENBACH.
Referred to Committee on Personal Privacy. :

AN ACT to amend 40.07 (1) (intro.), (2) and (3), 230.13 (1) (intro.) and 233.13
(intrb.); and fo create 19.32 (1w) and (2g), 19.356 and 19.36 (10) of the statutes;
relating to: access to public employee personnel records and certain other

public records containing personally identifiable information.

Analysis by the Legislative Reference Bureau

Under current law, any requester has a right to inspect or copy any public record
unless otherwise provided under statutory or common law or unless, under a
“balancing test” derived from common law, the custodian demonstrates that the
public interest in withholding access to the record outweighs the strong public
interest in providing that access. See s. 19.35 (1), stats., and State ex rel. Youmans
v. Owens, 28 Wis.2d 672, 682-83 (1965) and Hathaway v. Green Bay School District,
116 Wis. 2d 388, 395-96 (1984). If a custodian fails to provide prompt access to a
requested record or to make this demonstration, a requester may obtain a court order
requiring a custodian to provide access to a record. See s. 19.37 (1), stats.

In Woznicki v. Erickson, 202 Wis.2d 178, 192-193 (1996), the Wisconsin
supreme court held that a district attorney must notify any individual who is the
subject of a record which the district attorney proposes to release to a requester prior
to release, and that the individual may appeal a decision to release a record to circuit
court, which must determine whether permitting access would result in harm to the
privacy or reputational interests of the subject individual that outweigh the public
interest in allowing access. In Milwaukee Teachers Education Assn. v. Milwaukee
Bd. of School Directors, 227 Wis. 2d 779, 799 (1999), the supreme court expanded this
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decision to apply to all public records. There is no statutory basis for these decisions.
The decisions also depart from the supreme court’s previous decisions, which held
that, unless otherwise provided, custodians have no obligation to withhold public
records from access and no person may require them to do so. See Newspapers, Inc.
v. Brier, 89 Wis.2d 417, 431-32 (1979) and State ex rel. Bilder v. Twp. of Delavan, 112
Wis.2d 539, 558 (1983)

This bill affirms current statutory law by providing that, unless otherwise
specifically provided by statute, no custodian of a public record is required to notify
an individual who is the subJect of a record prior to providing to a requester access
to a record containing information pertaining to that individual and that, unless
otherwise provided by statute, no person is entitled to judicial review of the decision
of a custodian to provide a requester with access to a public record.

However, the bill also creates a statutory procedure under which individuals
who are the subjects of certain public records may seek a court order to restrain state
or local government officers or agencies from providing access to those records to

third parties if the subject individuals can demonstrate that the harm to their

privacy or reputational interests resulting from disclosure of the information
contained in those records outweighs the public interest in providing access to those
records. Under the bill, if the officer or agency having custody of a public record
receives a request to provide access to a record containing personally identifiable
information as the result of an investigation by the officer or agency into a
disciplinary matter or possible violation of a statute, rule, regulation, or policy of the
officer or agency, the officer or agency must, before providing access, provide written
notice to each subject individual of the officer’s or agency’s intent to release the
record. If a subject individual notifies the officer or agency, within 5 days, of his or
her intent to seek a court order restraining release of the record and files an action
seeking such an order within 10 days, the record may not be released unless the court
SO permits.

The bill also provides that no state or local governmental officer or agency may
release certain personnel records and information in response to a request for
inspection, except to a public employee or employee’s representative to the extent
required under current law or an applicable collective bargaining agreement.
Affected records include personal medical records; records containing home
addresses and telephone numbers, {inless arndffected employee otherwise: permits;y
records relating to a possible crnmnal offense or possible misconduct connected with
employment by a public employee prior to disposition of the investigation; letters of
reference; records of employment examinations, except examination scores if not

- otherw1se prohibited; and other records relating to staff management planning,

performance evaluations, salary and wage proposals, management bonus plans,
promotions, job assignments, and comments relating to public employees.

} forot
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Currently, access to some of these records. may be denied under specific laws
governing these records or under the common law “balancing test.”

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

ey

SEcTtiON 1. 19.32 (1W) and (2g) of the statutes are created to read:

19.32 (1w) “Public employee” means an md1v1dual who is em é)loyed by an
o Shate P‘»\bllb oxtice or Loﬁdv/ #
authority, other than an individual holding an-eleetive-officee . ﬂobl, ¢ ofle
. s defined er 5. 1y

(2g) “Record subject” means an individual about whom personally 1dent1ﬁable

information is contained in a record.
SECTION 2. 19.356 of the statutes is created to read:
- 19.356 Notlce to record sub_]ect nght of action. (1) Except as authorized

in thls section or as otherwise provided by statute, no authority is required to notify

© ® T O ;A W N

a record subject prior to providing to a requester access to a record containing

=
o

information pertaining to that record subject, and no person is entitled to judicial

review of the decision of an authority to provide a requester with access to a record
(;2) -~ quor‘ the r‘&l%ﬁ& of any u.bh C r‘c,wrd/ an a,b\-moflfj Must elermine.
2 . an-auth rdecides-topermit-a O o created-¢ aintained
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@ ¥ €3) Within 5 days after receipt of a notice under sub. (2), any record subject may
provide written notification to the authority of his or her intent to seek a court order
restraining the authority from providiﬁg access to the requested record.
/] G4 Within 10 days after receipt of a notice under sub. (2), any recdrd sﬁbject
may commence an action seeking a court order to restrain the authority from
providing access to the requested record. If a record subject commenées such an
action, the i‘ecord subject shall name the authority as a defendant. The record
subject shall also join the requester as a party to the action under s: 803.03.

v (L Z+5) An authority shall not provide access to a reiiuested record within 12 days
of sending a notice pertaining to that record under sub. (2). In addition, if the record
subject commences an action under sub. (4), the authority shall not provide access
to the requested record during pendency of the action. Ifthe record subject appeals
or petitions for review of a decision of the court or the time for appeal or petition for
review of a decision adverse to the record subject has not expired, the authority shall
not provide acceés to the reqﬁestéd record until any appeal is decided, until the
period for appeéling or petitioning for review expires, until a petition for review is
denied, or until the authority receives written notice from the record subject that an
appeal or petition for review will not be filed, whichever occurs first.

ﬁ 8 (6)’ if the record subject demonstrates that the harm to his or her privacy or

‘reputational iﬁterests caused by disclosure of the information contained in the
requested record outweighs the public interest in disclosﬁre of that information, the
court shall restrain the authority from providing access to that record under s. 19.35
(.

O A D The court shall not grant any request by a requestér to delay the

proceedings. The court shall issue a decision within 10 days after the filing of the
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1 summons and complaint and proof of service of the summons and complaint upon the
2 defendant and the requester, unless a party demonstrates cause for extension of thié
3 period. In any event, the court shall issue a decision within 30 days after those filings
4 are complete.
5 \ 'V 32 (8) If a party aﬁpeals a decision of the court under sub. (7), the court of appeals
6 shall grant precedence to the appeal over all other matters not accorded similar
7 precedence by law.

hepmsen—taﬁve—te—the—eﬁent—req‘med—mﬁ 5. 103.13 orja collective
Wemﬁm "Fﬁ R @"‘“H“““”‘f‘ht *C,Mﬂo 3%&’5 —
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d) Lett pertaining to i ployee: .
21— (e) Any record pertaiming to an employment examinatiom, wcept_aa/o\
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1 promotions, job assignments, or other comments or ratings relating to publie
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SEcTION 4. 40.07 (1) (intro.), (2) and (8) of the statutes are amended to read:

40.07 (1) (intro.) Notwithstanding any other statutory provision, individual
personal information in the records of the department is not -a-public record-and shall
;mt-—be—d}selesed,—unless subject to access under s. 19.35_ (1), but access to that
information may be provided, unless prohibited under s. 19.36 (10), if:

(2) Notwithstanding sub. (1), information contained in medical records may be

disclosed only when permitted under s. 19.36 (10) and only when a disability

application denial is appealed or under a court order duly obtained upon a showing-
to the court that the information is relevant to a pending court action, but medical
information gathered for any one of the benefit plans established under this chapter
may be used by any other benefit plan established under this chapter.

(8) The department shall not furnish lists of participanfs,_ annuitants or

beneficiaries to any person or organization except as permitted under s. 19.36 (10)

and as required for the proper administration of the departmeht.

SECTION 5. 230.13 (1) (intro.) of the statutes is amended to read:

230.13 (1) (intro.) Except as provided in sub. (3) and - ss. 19.36.(10) and 103.13,
the secretary and the administrator may keep records of the following persénnel' »
matters closed to the public:

SEC'fION 6. 233.13 (intro.) of the statutes is amended to read:

23_3.13 Closed records. (intro.) Except as provided in s- ss. 19.36 (10) and
103.13, the authority may keep records of the following personnel matters closed to
the public:

(END)
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If an authority decides to permit access to any of the following records, the
authority shall, before permitting access and within 72 hours after making the
decision to permit access, serve written notice of that decision on any record
subject to whom the record pertains either by certified mail with return receipt
signed by the addressee or by personally serving the notice on the subject:

a. Records created or maintained by the authority under s. 19.35 (1) as a result
of the authority’s investigation into a disciplinary matter relating to a public
or private employee or a possible violation of a statute, rule, regulation,

ordinance or policy of the authority which relates to a public or prlvate

employee.

b. Records containing the home address or telephone number or Social Security

number of a public or private employee, if the employee expressly requests
that the authority not provide access to such records.

c. Letters of reference pertaining'to a public or private employee.

d. Individual public or private employee personnel records used by an authority
for staff management planning or employee evaluation, including employee
performance evaluations, judgments or recommendations concerning future
salary adjustments or other employee wage treatments, management
employee bonus plans, promotions, job assignments, letters of reference or

. other comments or ratings relating to individual public or private employees.

e. Records pertaining to an individual public or private employee’s
employment examination, except an examination score if access to that score
is not otherwise prohibited.

The notice required under s. 19.356 (4) shall briefly describe the requested
record and include a description of the rights of the record subjcct under this
section.

(18) Unless otherwise provided by law, this section does not apply to an authority

who is providing a record to a public or private employee who is the subject of a
record or to that employee’s representative or a collective bargaining
representative to the extent required under s. 103.13 or to fulfill an employer’s

duty to bargain or to the extent requircd under a collective bargaining agreement
established under ch. 111.
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1 AN ACJT to amend 4067 (1) (intro.), (2) and (3), 23613 (1) (intro.) and 233.13 |
2 Cftrd.); and-£o create 19.32 (1w) an , 19.356 and 19.36 (10)of the statutes; —

"y

3 Telating to: access to public employee pei'sonnel records and certain other
4 public records containing personally identifiable information.

-

Analysis by the Legtslatwe Reference Bureau {“

Under ¢urrent law, any requester has a right to inspect or copy any public. record
" unless otherw1§\pr0V1ded under statutory or common law or unless; under a
“balancing test” derived_from common law, the custodian dem mstrates that the
public interest in withholding access to the record outwelghs the strong public
interest in providing that accéss, See s. 19.35 (1), stagg,,fand State ex rel. Youmans
v. Owens, 28 Wis.2d 672, 682-83 (1965) and Hathawey v. Green Bay School District,
116 Wis. 2d 388, 395-96 (1984). (}?%gtodlamfalls to provide prompt access to a !
requested record or to make this demons atQE a requester may obtain a court order j

[

H

!

e e

requiring a custodian to provide accegs- £0 a vecord. See s. 19.37 (1), stats.
In Woznicki v. Erickson, 202" “Wis.2d 178,N92-193 (1996), the Wisconsin
supreme court held that a d1str1ct attorney must notify any individual who is the|
subject of a record which the’ district attorney proposes to release to a requester prior
to release, and that thp ifidividual may appeal a decision to reléase a récord to circui
court, which must détermine whether permitting access would res
privacy or reputétmnal interests of the subject individual that outweigh.the publi
interest in.al owmg access. In Milwaukee Teachers Education Assn. v. Mi
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decision-to-apply to all public fecords. There is no statutory basis for these decisions:
{The decisions also depart from the supreme court’s previous decisions, whick eld\

that, unless otherwise provided, custodians have no obligation to withhold‘] public
records from access and no person may require them to do so. See Newspapers, Inc. |
v\Brier, 89 Wis.2d 417, 431-32 (1979) and State ex rel. Bilder v. Twp. of Délavan, 112
Wis2d 539, 558 (1983). 1/’

his bill affirms current statutory law by providing that, umless otherwise

speciﬁcany provided by statute, no custodian of a public record is required to notify
an individyal who is the subject of a record prior to providing te’a requester access
to a record eontaining information pertaining to that individtal and that, unless
otherwise provided by statute, no person is entitled to judicidl review of the decision
of a custodian to'provide a requester with access to a public record.

However, the hill also creates a statutory procedlui{e under which individuals
who are the subjects of certain public records may seek’a court order to restrain state
or local government offisers or agencies from proyiding access to those records to
third parties if the subject_individuals can demionstrate that the harm to their

rivacy or reputational interests resulting fom disclosure of the information
ontained in those records outweighs the public interest in providing access to those
ecords. Under the bill, if the officer or agency having custody of a public record
Eeceives a request to provide accesstg a‘record containing personally identifiable
information as the result of an investigation by the officer or agency into a
isciplinary matter or possible viola}i’éi of\a statute, rule, regulation, or policy of the
o_&ﬁicer or agency, the officer or agenéy must, before providing access, provide written
tice to each subject individual of the officex’s or agency’s intent to release the
record. If a subject individua;;ﬁotiﬁes the officelnor agency, within 5 days, of his or
r intent to seek a court order restraining releasé\of the record and files an action
seeking such an order within 10 days, the record may hot be released unless the court
sQ permits. r
3 The bill also provqjc’fes that no state or local governmental officer or agency may
release certain persennel records and information in redponse to a request for
inspection, except £6 a public employee or employee’s representative to the extent
required under current law or an applicable collective bargaining agreement.

Affected records include personal medical records; records -g;%iing home

addresses and telephone numbers, unless an affected employee otheérwise permits;
records rel/a-fing to a possible criminal offense or possible misconduct connected with
employment by a public employee prior to disposition of the investigationyletters of
rf@ferepée; records of employment examinations, except examination scores if not
oigh/gf{vise prohibited; and other records relating to staff management planning, _
pefformance evaluations, salary and wage proposals, management bonus plans,

{ro i ns,_jgb_wmewents relating to public employees
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Currently, access to some of theseﬂrecords may be denied under gggg1ﬁc’1aws
governing these re‘,g;nds»er'u‘hder the common law “balancg’g”gg‘stfw
nng t1ese e

The people of the state of Wlsconsm, represented in senate and assembly, do
enact as follows:

SECTION 1 19 32 (1 ) and (2g) of the statutes are created to read:
19.32 (1‘) LPbM ployee” means an individual who is employed by a

A focal pblic dfﬁ?e or 4 Shie p- !e;/t‘/gce as
/

authority, other than an 1nd1v1dual holdmg/{ 4{%/ ” " L./ ‘)12.
(2g) “Record subject” means an individual about whom personally identifiable aj‘r
information is contained in a record. v
» bt t3
SECTION 2. 19.356 of the statutes is created to read: Lenpf 0)4%/
67 24, AN

19.356 Notice to record subject; rlght of action. (1) Except as authorized tevp/ Wy

Oftg,
rd
in this section or as otherwise provided by statute, no authority is required to notify ﬁ%

information pertaining to that record subject, and no person is entitled to judicial -

review of the decision of an authority to provide a requester with access to a record.
W@ﬂbfd@&d@ﬂ@aﬂmﬂf@ss to a record created"“" orF-tigifitained
by the authority under s 19 3571) as a result of the authorlty’s investigation into a

disciplinary matter or’ poss1ble violation of a statute’rule regulation, or policy of the
4’*

o
authorlty, the authority shall, before permlt'tmg access and within 72 hours aft’élr
o ,/’"
makmg the decision to permlt access, serve written notice of that dec1s1on on any

record subject to whom th Fecord pertains, either by reg1stﬁ;ed ma11 with return

o
A1y Serving the iotice-on-the-subj

hall briefly describe the requested record and include a description of the

.S seckm
rlghts of the record subject under /f@?ﬁhﬂd-@é@

ay

a record subject prior to providing to a requester access to a record containing %77’
Q

A3
by
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(s) | |
( ‘()t&) Within 5 days after receipt of a notice under sub. (2){ any record subject may -

provide written notification to the authority of his or her intent to seek a court order
restraining the authority from providing access to the requested record.

{ S\(’Q Within 10 days after receipt of a notice under sub. (2% éﬁ}z record subject
may commence an action seeking a court order to restrain the authority from |
providirig access tb the requested record. If a record subjeét commences such an
action, the record subject%‘shall name the authority as a defendant. The record
subject shall also join the requester as a party to the action under s. 803.03.

KD\Q An authority shall not provide access to a requested record within 12 days
of sending a notice pertaining to that record)u.nder sub. (2/{ I(; addition, if the record
subject commences an action under sub.y(gg, the authority shall not pfovide access
to the requested record during pendency of the action. If the record subject appeals
or petitions for review of a decision of the court or the time for appeal or petition for
review of a decision adverse to the record subject has not expired, the authority shall
not provide accéss to the requested record until any appeal is decided, until the
peﬁod for appealing or petitioning for review expires, until a petition for review is
denied, or until the authority receives written notice from the record subject that an
appeal or petition for review will not be filed, whichever occurs first.

h\()?{ If the record subject demonstrates that the harm to his or her privacy or
reputatidnal interests caused by disclosure of the information contained in the
requested record outweighs the public interest in disclbsure of that information, the

—
court shall restrain the authority from providing access to that record under s. 19.35

(L. |
@) w The court shall not grant any request by a requester to delay the

proceedings. The court shall issue a decision within 10 days after the filing of the
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1 summons and complaint and proof of service of the summons and complaint upon the
2 defendant and the requester, unless a party demonstrates cause for extension of this
3 period. In any event, the court shall issue a decision within 30 days after those filings
4 are complete. ( ?)
5 ?)ﬂ)\ If a party appeals a decision of the court under subW the court of appeals
6 shall grant precedence to the appeal over all other matters not accorded similar
7 precedence by law. |
36 (10) of the.statutes.is.created toread: ="
9 \ 19.36 (10) PUBLIC EMPLOYEE PERSONNEL RECORDS. Unless access is specltfcally
10 autho:lzed \Sr required by statute, an authority shall not prov1de access to the

11 following records under 8. 19.35 (1), except to a public employee«‘ér the employee’s

12 representative to the extent required under s. 103.13 gfm/a/e/(’)’llectwe bargaining

v

z 13 agreement under subch IV of ch. 111: Y e

b 14 (a) Personal medical rec&r‘ds\of a public employee

\1 15 (b) Records containing the ho : address or telephone number of a public }
16

employee, if the employee requests the aut rity to do so. !

(c) Records relating to the investigation ofap s{i}ie criminal offense or possible

- M;,...nq:m““"“‘“"
=
oo 3

misconduct connected Withf_,em:ployment by a public emplo&i'ior to disposition of

the investigation.

NG i =~y
©

“0 (d) Letters eg'f:ret;erence pertainirrg to a public employee. _ "\

2!*2‘1 (e) An¥,.~"record pertaining to an employment examination, 6 ept an
2% examine;giér; score if access to that score is not otherwise prohibited. \

23% /Cf) fRecords of any material ueed by an authority for staff management planning,
241 ine’lpilding. performance evaluations, judgments or recommendations concerning
5\

future salary adjustments or other wage treatments, management bonus plans,

e
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RIS
G e

1 promotlons JOb aSs'a‘gnmentsu or oth;e;” céigg@entg,&gr ~ratings-relating. to _public’
2 Smployees:==- - :_ B , -~ ™
3 SECTION 4. 40.07 (1) (intro.) and (3) of the statutes are amended to read:
4 40.07 (1) (intro.) Notwithstanding any other statutory provision, individual

5 personal information in the records of the department is not -a-public reeord-and-shall

ing.sub. (1), i tion contained in medical records-may-be

r/ 19.36 (10) and only when a d1sab111ty

to the court that tl};y;xf‘ rmatlon is relevant to a pendmg COW’ actlon but medical

information ggthered for any one of the beneﬁt {S established under this cha%(il}/

13 U.Il.dt:.l. Ju}.un.o \.cl.l.a}lt\.u..
14 (8) The department shall not furnish lists of participants, annuitants or
15 beneficiaries to any person or organization except BAT AN

eSS g‘%ﬂw SC,

or e& wju?&f
intro:)-of- thwst:a‘tutemmmendeito .readw . (7 25 6( 7) &
M’Q_IB (1) (intro.) Except as prowged’ in sub (3) and &- ss. 19.36 (10) and 10“:3\;\\1&3,

the secretary and the admlmstrf tor may keep records of the followin ersonnial

matters closed to the pubhc
o
A
SECTION-B "233.13 (intro.) of the statutes is ame
.ie*“‘

233 13 Closed records. (intro.) Except’ as prov1ded in s- ss. 19.36 (10) and

o 103 13, the authority may keep records of the following personnel matters closed to

the publie:

25 (END)
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SEcTION 1. 19.35 (1) (a) of the statutes is amended to read:

19.35 (1) (a) Except as otherwise provided by law, any requester has a right to

inspect any record.

required by law, before permitting inspection of a recbrd, an authority having

custody of the record shall determine whether the harm to the public interest in

withholding access to the information contained in the record outweighs the public

interest in permitting access to that information. Unless otherwise required by law

or unless otherwise ordered by a court under s. 19.856 (7). if the authority can

demonstrate that the harm to the public interest in permitting inspection of the

information contained in the record outweighs the public interest in permitting

access to that information, the authority may withhold access to the information

contained in the recor@él‘lf ('e;.r::)tions to the requirement of a governmental body
to meet in open session under s. 19.85 are indicative of public policy, but may be used
as grounds for denying publie access to a record under this paragraph only if the
authority or legal custodian under s. 19.33 makes é. specific demonstration that there

is a need to restrict publie access at the time that the request to inspect or copy the
record is made.

History: 1981 c. 335, 391; 1991 a. 39, 1991 a. 269 ss. 34am, 40am; 1993 a. 93; 1995 a. 77, 158; 1997 a. 94, 133; 1999 a. 9.

v
INSERT 3-11:

(2) (a) Except as provided in par. (b) and except as otherwise required by law,

an authority shall, before permitting access and within 72 hours after making a
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decision to permit access to a record, notify any record subject to whom the record
pertains, either by certified mail with return receipt signed by the addressee or by
personally serving the notice on the record subject if the record contains:

1. Information concerning the authority’s investigation into a disciplinary
matter relating to an employee or a possible violation by an employee of a policy of
the employee’s employer,‘ér of a statute, rule, regulatim} or ordinance or in
connection with the employee’s employment.

2. Information concerning the home address or telephone number, or the social
security account number, of an employee of the authority, if the employee expressly
requests that the authority not provide access to that information.

3. A letter of reference pertaining to an employee of the authority.

4. Information relating to one or more employees that is used by the authority
or by the employer of the employees for staff management planning or employee
evaluation, including employee performance evaluations, judgementfgo or
recommendations concérm'ng future salary adjustments or other employee wage
treatments, management employee bonus plans, promotions, job assignments,
letters of reference)or other comments or ratings relating to individual employees.

5. Information pertaining to an employee’s employment examination, except an
examination score if access to that score is not otherwise prohibited.

(b) .Paragraph (a) does not apply to an authority who provides access to a record
pertaining to an employee to the employee who is the subject of the record or to his
or her representative to the extent required under s. 103.13 l/or to a collective
bargaining I;epresentative to the extent required to fulfill a duty to bargain or

pursuant to a collective bargaining agreement under ch. 111.
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Representative Powers:

1. I think the restatement of the common law balancing test is best placed in s. 19. 35
(1) (a), statsYin lieu of the current reference to the test contained in that paragraph.
Proposed s. 19.356 has a more limited application to records containing personal
information, whereas the balancing test pertains to all information that might be
contained in a record, whether or not it contains personal information.’

2. Concermng the presumptmn of access, this rule is currently codified in s. 19.31,

stats (the declaration of policy)!T therefore did not include specific mention of it in thlS
draft.
v/

3. I have reworded slightly the exception in proposed s. 19.856 (2) (b) relating to access
to records by record subjects and representatives. I believe it calymur intent.

4. The most difficult part of the draft is proposed s. 19.356 (2) (a), whith describes the
categories of information which, if contained in a record, trigger$the requ1red notice
to the record subject before access may occur. I think it is important to recognize here
that em oyees are a large group of people (probably 60% of Wisconsin’s population)
and n Eﬁﬁmployees are also a large group (the remainder of the population). In this
paragraph, I think we are concerned only with information arising as a result of an
employment relationship, or in some cases a prospectlve or past employment
relationship. We don’t want to make distinctions in granting access to other
information contained in records solely on the basis of whether the record subject
happens to be an employee (which may not be apparent from the record). For example,

if we are concerned with information pertaining to a murder, it would make no
difference whether the alleged perpetrator happens to be an employee. With respect
to employees of private employers, I think the primary potential impact is in proposed
s. 19.356 (2) (a) 4., and possibly, 1. I think proposed s. 19.356 (2) (a) 2. and 5. (with the
exception of soc1al security nux%loers) would probably only relate to employees of the

authority. S0\

5. Proposed s. 19.356 (2) (a) 3., it seems, would relate equally to letters of reference

pertaining to employees and prospect1ve employees Do you wish to cover letters
relating to prospective employees‘? N
6. Proposed s. 19.356 (2) (a) 2. f his draft potentially restricts access to the home
addresses, telephone numbers and social security numbers of employees. This draft

/
N
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provides that this provision applies only to employees of the t&i::r to whom an
access request is made. The issue of social security numbers wag not addressed in the
original bill. This subject has been treated in a number of otlier pieces of proposed
legislagion. The subject is also treated extensively in federal{and state law/{which
requirgand forbidfaccess to social security numbers under various circumstafites. If
this provision were to apply to all employees, there might not be a rational basis to treat
employees and nopgemployees differently in this regard. In addition, it might be
impossible to adminsiter because many records (for example, records filed with
registers of deeds) do not indicate vyether the record subject is an employee,’/and even
where the record does so indicate;there would be no way to determine whether the

record subject was still an employee at the timean access request is made. If you would
like to broaden the treatment of this issue, pl{ase let me know.

Y

Jeffery T. Kuesel
Managing Attorney
Phone: (608) 266-6778

W

X
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Representative Powers:

1. I think the restatement of the common law balancing test is best placed in s. 19.35
(1) (a), stats., in lieu of the current reference to the test contained in that paragraph.
Proposed s. 19.356 has a more limited application to records containing personal
information, whereas the balancing test pertains to all information that might be
contained in a record, whether or not it contains personal information.

2. Concerning the presumption of access, this rule is currently codified in s. 19.31,

stats. (the declaration of policy). I therefore did not include specific mention of it in this
draft.

- 3. I'have reworded slightly the exception in proposed s. 19.356 (2) (b) relating to access

to records by record subjects and representatives. I believe it captures your intent.

4. The most difficult part of the draft is proposed s. 19.356 (2) (a), which describes the
categories of information which, if contained in a record, trigger the requlred notice to
the record subject before access may occur. I think it is important to recognize here that
employees are a large group of people (probably 60% of Wisconsin’s population) and
nonemployees are also a large group (the remainder of the population). In this
paragraph, I think we are concerned only with information arising as a result of an
employment relationship, or in some cases a prospective or past employment
relationship. We don’t want to make distinctions in granting access to other
information contained in records solely on the basis of whether the record subject
happens to be an employee (which may not be apparent from the record). For example,

if we are concerned with information pertaining to a murder, it would make no

difference whether the alleged perpetrator happens to be an employee. With respect

to employees of private employers, I think the primary potential impact is in proposed
s. 19.356 (2) (a) 4., and possibly subd. 1. I think proposed s. 19.356 (2) (a) 2. and 5. (with

the exception of soc1al security numbers) Would probably only relate to employees of
the authority.

5. Proposed s. 19.356 (2) (a) 3., it seems, would relate equally to letters of reference

pertaining to employees and prospect1ve employees. Do you wish to cover letters
relating to prospective employees?

6. Proposed s. 19.356 (2) (a) 2. in thié draft potentially restricts access to the home

addresses, telephone numbers, and social security numbers of employees. This draft
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provides that this provision applies only to employees of the authority to whom an
access request is made. The issue of social security numbers was not addressed in the
original bill. This subject has been treated in a number of other pieces of proposed
legislation. The subject is also treated extensively in federal law and state law, which
require and forbid access to social security numbers under various circumstances. If
this provision were to apply to all employees, there might not be a rational basis to treat
employees and nonemployees differently in this regard. In addition, it might be
impossible to administer because many records (for example, records filed with
registers of deeds) do not indicate whether the record subject is an employee, and, even |
where the record does so indicate, there would be no way to determine whether the
record subject was still an employee at the time that an access request is made If you
would like to broaden the treatment of this issue, please let me know.

Jeffery T. Kuesel
Managing Attorney
Phone: (608) 266-6778
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| TO 2001 ASSEMBLY BILL 175

AN ACT to amend 19.35 (1) (a) and 40.07 (1) (intro.) and (3); and fo create 19.32
(1bg) and (2g) and 19.356 of the statutes; relating to: access to public employee

personnel records and certain other public records containing personally

identifiable information.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SecTION 1. 19.32 (1bg) and (2g) of thé statutes are created to read:

19.32 (1bg) “Employee” méans an individual who is employed by an authority,
other than an individual holding a local public office or a state public office, as defined
in s. 19.'42, or any individual who is employed by an employer other than an

authority.

(2g) “Record subject” means an individual about Whom' personally identifiable

_information is contained in a record.

SECTION 2. 19.35 (1) (a) of the statutes is amended to read:
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19.35 (1) (a) Except as otherwise provided by law, any requester has a right to

inspect any record.

required by law, before permitting inspection of a record, an authority havin:

custody of the record shall determine whether the harm to the public interest in

withholding access to the information contained in the record outweighs the ublic

interest in permitting access to that i 6rmation’._ Unless otherwise required by law

or unless’ otherwise ordered by a. court under s. 19.356 (7), if the authority can
demonstrate that the harm to the public ihterest in permitting inspection of the

information contained in the record outWeighs the public interest in permitting

" access to that information, the authority may withhold access to the information

contained in the record. The exemptions to the requirement of a governmental body
to meet in open session under s. 19.85 are indicative of public policy, but may be used

as grounds for denying public access to a record under this paragraph only if the

 authority or legal custodian under s. 19.33 makes a specific demonstration that there -

is a need to restrict publie access at the time that the request to inspect or copy the
record is made.

SECTION 3. 19.356 of the statutes is crveatevd to read:

19.356 Notice to record subject; right of action. (1) Except as authorized
in this section or as btherwise provided by statute, no authority is required to notify
a record subject pﬁor to providing to a requester access to a record containing
information pertaining to that record subject, and no person is entitled to judicial
review of the decision of an authority to provide a requester with access to a record.

(2) (a) Except as provided in par. (b) and except as otherwise required by law,

an authority shall, before permitting access and within 72 hours after making a
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decision to permit access to a record, notify any record subject to whom the record
pertains, either by certified mail with return receipt signed by the addressee or by
' [
personally serving the notice on the record subjectgif the record contains. & lowi ,,6
1. Information concerning the authority’s investigation into a disciplinary
matter relating to an employee or a possible violation by an employee of a policy of
the employee’s employer, or of a statute, rule, regulation, or ordinance or in
connection with the employee’s employment.
2. Informatmn concerning the home address or tele hone number or the social
Te E loyCe
security account number, of an employee of the authority, 1f the employée expressly

requests that the authority not prov1de access to that information.

3 4, Information relating to one or more employees that is used by the authority -
or by the employer of the employees for staff management planning or employee 7
evaluation, including employee performance evalua_tions,‘ judr -

recommendations concerning future salary adjustments or other employee wage

treatments, management employee bonus plans, promotions, job assignments,

letters of ‘refereng_aj ;r other comments or ratings relating to individual employees.
4 5. Information pertaining to an employee’s employment examination, except
an examination score if access to that score is not otherwise prohibited.
(b) Paragraph (a) does not apply to an authority who provides access to a record
pertaining to an employee to the employee who is the subject of the record or to his
or her represente.tive to the extent required urder s. 103.13 or to a collective

bargaining representative to the extent required to fulfill a duty to bargain or

pursuant to a collective bargaining agreement under ch. 111.

(see belono)



© 00 I O O A W N

=
N = O

13
14
15

.16

17
18
19
20

21

22
23
24
25

' ' ‘ _ - LRBs0070/1
2001 - 2002 Legislature -4 — , - JTK:kmg:jf

SEcTION 3.

(3) The notice under sub. (2) .(.a) shall briefly describe the requested record and
include a description of the rights of the record subject under this section.

(4) Within 5 days after receipt of a notice under sub. (2) (a), any record Subject
may provide written ﬁotiﬁcation to the authority of his or her intent to seek a court
order restréining the authority from providing access to the requested record.

(5) Within 10 days after receipt of a notice under sub. (2) (a), any record subject
may cominence an action seeking a court order to rest;,rain the authority from
p;'ovidihg access to the requested record. If a record subject commences such an
action, the record subject shall name the authority as a defendant. The record
subject shall also join the requester as a party to the action under s. 803.03.

(6) An authority shaJl not provide access to a requested record within 12 days
of sending a notice pertaining to that record under sub. (2) (a). In addition, if the
record subject commences an action under sub. (5), the authority shall not provide
access to the requested record during pendency of the action. If the record sﬁbject

appeals or petitions for review of a decision of the court or the time for appeal or |

petition for review of a decision adverse to the record subject has not expired, the

authority shall not provide access to the requested record until any appeal is decided,
until the period for appealing or petitioning for review expires, until a petition for

review is denied, or until the authoﬁty receives written notice from the record subject

- that an appeal or petition for review will not be filed, whichever occurs first.

(7) If the record subject demonstrates that the harm to his or her privacy or
reputational interests caused by disclosure of the in_formé.tion contained in the
requested record outweighs the public interest in disclosure of that information, the

court shall restrain the authority from providing access to that record under s. 19.35

(D
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SECTION 3

(8) The court shall not grant any request by a requester to delay the
proceedings. The court shall issue a decision within 10 days after the filing of the
summoris and complaint and proof of service of the summons and complaint upon the
defendent and the requester, unless a party demonstrates cause for extension of this
period. In any event, the court shall issue a decision within 30 days after those ﬁlmgs '
are complete. _ |

(9) If a party appeals a decision of the court under sub. (8), the court of appeals

shall grant precedence to the appeal over all other matters not accorded similar

O 0 3 Ot W N

precedence by law.

10 . SECTION 4. 40.07 (1) (intro.) and (3) of the statutes are amended to read:

11 ‘ 40.07 (1) (intro.) Notwithstanding any other statutory provision, individual
12 personal mformatlon in the records of the department is not -a—p&bhe—reeerd—and—shall
13 net—be——d&selosed—unless ub]ect to access under s. 19.35 (1), but access to that

14 information may be provided, unless otherwise ordered under s. 19.356 (7 ), if*
15 (3) The department shall not furnish lists of part1clpants annuitants or

16 beneficiaries to any person or orgamzatlon except as requlred for the proper

administration of the department unless otherwise ordered under s. 19.356 (7).

(END)
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ro. ) and _(3), and to create

personnel records and certain other pubhc records contalnmg personally

1dent1ﬁable 1nformat10n

The people of the state of Wisconsm, represented in senate and assembly, do
enact as follows:

SECTION 1. 19 32 (1bg) and (2g) of the statutes are created to read
19.32 (lbg) “Employee means an individual who is employed by an authonty,

other than an individual holdlng a local public office or a state pubhc ofﬁce, as defined '_

in s 19.42, or any individnal who is employed by an employer other than an

authonty

| (2g) “Record subJect” means an individual about whom personally identifiable |

mformatlon is contamed ina record

 LRBs0070R2 4——
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Mamm}mp_d he exemptions to the requ em ent of a governineutal body

interest in permitting actess to that information Un s otherwise required b law

& 5. 19.356 (7), if the authority

demonstrate that the harm to h public interest in permitting inspection ¢

information contained in he recdfd OAh;:; he public interest in permi ing |

| . A ~ | _
0 that information, tHe authority maywithhold access to the informatic

to meet in operrﬁon under s. 19 85 are 1ndlcat1ve of pub . ohcy, but may be used
- as grounds fo den ying pu-bhe access to a record und or this paragraph only if the

authorlty r legal custodian under s. 19. 33 makes a spec1ﬁc demonstratlo n.that there

is d to restnct pu-bhe access at the tlme that the request to 1nspect or Ccop; he _

SECTION 3. 19.356 of the statutes is created to read:

19.356 Notice to record subject; right of action. (1) Ekcept as authorized

" in this section or as otherwise provided by statute, no authority is required to notify -

a rec_ord subject prior to providing to a requester access to a recbrd containing
information pertaining to that record subject, and no person is entitled to judicial

review of th.e-decision of an authority to provide a requester with access to a record.

(2) (a) Except as prov1ded in par. (b) and except as  otherwise requlred by law, :

. an authonty shall, before permlttmg access and within 72 hours aﬁ:er making a

,:.{‘
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perta.ms, e1ther by cert1ﬁed mail with return recelpt signed by the addressee or by
ary oF

‘ personally serving the notice on  the record subje$1f the record contalnjl ,C{; /,f'ow; Vg

1. Informatlon concerning the authorlty’s 1nvest1gatlon into a d1sc_1phnary

‘matter relating to an employee or a possible violation by an employee of a policy of

-the employee’s employer, or. of 2 statute, rule regulation, or ordinan_ce'o'r’ in

requests that the authorlty not prov1de access to that 1nformatlon :

or by the employer of the employees for staff management plannmg or employee |
evaluat1on 1nclud1ng employee performance evaluations judgg ents or
» recommendatlons concermng future salary adjustments or other employee wage

treatments, management employee bonus plans promotlons JOb ass1gnments,A

letters of reference or other comments or ratlngs relating to 1nd1v1dual employees

' ‘{ ﬂh Informatlon pertamlng to an employee s employment examlnatlon except .

an exammatlon score if access to that score is not otherw1se proh1b1ted

(b) Paragraph (a) does not apply to an authorlty who prov1des access to a record .
‘pertammg to an employee to the employee who is the subJect of the record or to his -

or her representatlve to the extent requlred under s. 103. 13 or to a collective

'bargalnlng representatlve to the extent requlred to fulfill a duty to bargain or

‘pursuant to a collective bargaining agreement under ch. 111,

‘f,‘_ . V“Q A ¢ OV‘ Z M@Wf/()fp?" .
2. Informatlon/goncernmg the home address or lephone number, or the somal _
71 o g ﬂ@ éw\y oyew P, L

a0 RIS ea 6 5 2 = RPN

%]/Informatlon relatmg to one or more employees that is used by the authorlty _

decision to permit access to a record, notify any record subject to whom the recOrd .

J

e

securlty account number of an employee of e Authofs 1f the employee expressly R
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(3) The notice under sub. (2) (a).Shall hrieﬂy describe the requested record and

_ include a descrlptlon of the nghts of the record subJect under this section.

(4) Within 5 days after receipt of a notice under sub. (2) (a) any record subJect

may prov1de wntten notification to the authonty of his or her intent to seek a court

o order restra1n1ng the authorlty from prov1d1ng access to the requested record.

(5) Withln 10 days aﬂ;er recelpt of a not1ce under sub. (2) (a), any record subject

'may commence an actlon seeklng a court order to restrain the-authorlty from

prov1dmg access to the requested record Ifa record sub_]ect commences such an

vactlon the record sub_]ect shall name the authorlty as a defendant ‘The record

subject shall also j Jom the requester asa party to the actlon under s. 803. 03.
(6) An authorlty shall not prov1de accesstoa requested record within 12 days

of sendlng a notice pertaining to that record under sub. (2) (a). In add1t10n if the

record sub_;ect commences an action under sub. (5), the authonty shall not prov1de

access to the requested record during pendency of the actlon If the record subJect :

appeals or petitions for review of a decision of the court or the time for appeal or

" petition for review Of a decision adverse to the record subject has not expired the

authority shall not prov1de access to the requested record unt11 any appeal is decided,

until the penod for appeahng or petitlomng for review expires unt11 a petltion for

_ rev1ew is denied, or unt11 the authonty receives written notice from the record sub_]ect

that an appeal or pet1t10n for review w111 not be ﬁled whlchever occurs first.

(7) If the record.subject demonstrates that the harm to his or her prlvacy or
reputational interests caused by _disclosure of the Ainformation contained in the
requested record outweighs the pubiic interest in-disclosure of that information, the

court shall restrain the authority from providing access to that record under s. 19.35

(.
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(8) The court shall not grant any request by a requestei' to delay the

' ' prdceédings. The court shall issue a decision within 10 _'days after the ﬁlil_ig of the _

summons and complaint and proof of service of the suinm_o_ns and complaint upon the
defendant aild the requester, unless a party demonstrates cause for extension of this
peri'od.. In any event; the court shall .issue é. decision within 30 days a&er'thos-,e ﬁlirigs
are complete. | | 1 - | B | |

| (9) If a party appeals a decision of fhe court under sﬁb. (8), the court of appeals

shall grant precedence to the appeal over all other 'm.atters not accorded‘s_imilar

- precedence by law. } (9) o o %J

SecTion4, 40.07|( J Ane estatutes to read:

beg i f

f€‘/"‘eﬁ" ﬁ/ m/fwmwézm JSCW é‘f u faSse .
fi in E‘reegrdsgfbhe’d‘épalctment—m-not" ie-record-an

s

v(END)
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ASSEMBLY SUBSTITUTE AMENDMENT
TO 2001 ASSEMBLY BILL 175

AN ACT to create\19.32 (1bg) and-42g); ~19.356-and 40,

Y of thé statutes;

. relating to: access to pubhc employee personnel records and certain other

pubhc records contalmng personally identifiable information.

The people of the state of Wisconsin, represented in senate and assembly, do

enact as follows:
S(ldm)y ot (4)
SECTION 1. 19.32 (1bg) /{aﬁd (2g)[of the statutes are created to read:

) 19.32 (1bg) “Employee” means an individual who is employed by an authority,
other than an individual holding a local public office or a state public office, asdefined-
dn_s~1942;- or any individual who is employed by an employer other than an

autho;?M] ((L“CJ\J ((ic dﬁ{:c( /\qg Hy e rhg 5weﬂ me, 1142 (7W)

‘Record subject” means an individual about whom personally identifiable

information is contamed ina record.

SECTION 2. 19.356 of the statutes is created to read ,,,,,,,
St («éccdﬂﬁcf has foe meauing o iven i S, (9-42(13),
D iSge o pacitin dentfied i 10,923 L) (F) to




AW N e

o

10

11 -

12
13

14

15

16
17
18

19

20
21
22

23
24

95

S o | LRBs0070/2
2001 — 2002 Legislature : -2 -+ JTKkmg:pg

SECTION 2

19.356 Notice to record subject; right of action. (1) Except as authorized

in this section or as otherwise provided by statute, no authority is reqﬁired to notify

a record subject prior to providing to a requester access to a record containing

information pertaining to that record subject, and no person is entitled to judicial .

_ review of the decision of an authority to provide a requester with access to a record.

(2) (a) Except as provided in par. (b) and except as otherwise reduired by law,

an authority shall; before permitting accesé and within 72 hours after making a

decision to permit access to a record, notify any record subject to whom the record

pertains, either by certified mail with return receipt signed by the addressee or by

‘personally serving the notice on the record subject, if the record contains any of the

following:

1. Information concerning the authority’s investigation into a disciplinary A

mattgr rélating to an employee or a possible violation by an employee of a poliéy‘ of
the erhployee’s employer, or of a statute, rule, regulatioﬁ, or ordinance or in
connecﬁon with the employee’s employment.

2. Information prepared or provided by an employer co.nceljning the home
address or telephone number, or the social securify account _number, of an employee

of that employer, if the employee expressly request.s~ that the authority not provide

access to that information.

3. Information relating to one or more employees that is used by the authority .

or by the employer of the employeés for staff managément planning or employee
evaluation, in_cluding employee performance evaluations, judgxﬁents or
recommendations concerning future salary adjustments or other eﬁpié);ee wage
treatments, management employee bonus plans, promotioﬁs, job assignments,

letters of reference, or other comments or ratings relating to individual employees.

o™
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4. Information pertaining to an employee’s employment examination, excépt
an examination score if écce_ss to that score is not otherwise prohibited.

(b) Paragraph (a) does not apply to an authority Who provides access to a record
pertaining to an employee to the e_mployee WhQ is the subject of the record or to his
or her representative to the extent reqﬁired under s. 103,13 or to a collective
bargaining representative to the extent required to fulfill a duty to bafgain or
pursuant to a collective bargaining agreement under ch. 111.

| (3) The notice under sub. (2) (a) shall briefly describe the requested record and
include a description of the rights of the record subject under this section.

(4) Within 5 days after receipt of a notice under sub. (2) (a), any record subject

may provide written notlﬁcatmn to the authority of his or her intent to seek a court

" order restralmng the authonty from providing access to the requested record.

(5) Within 10 days after receipt of a notice under sub. (2) (a), any record subject
may commence an action seeking a court order to restrain the authority from
providing access to the requested record. If a record subject commences such an
action, the record subject shall name the authority as a defendant. The record
subject shall also join the requester as a party to the action under s. 803.03.

(6) An authority shall not provide access to a requested record within 12 days
of sending a nbtice pertainiﬁg to that fecord under sub. (2) (a). In addition, if the
record subject commences an action under sub. (5), the authority shall not provide

access to the requested record duriné pendency of the action. If the record subject

" appeals or petitions for review of a decision of the court or the time for appeal or

petition for review of a decision adverse to the record subject has not expired, the
authority shall not provide access to the requested record until'any appeal is decided,

until the period for appealing or petitioning for review expires, until a petition for
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review is denied, or until the authority receives written noticé from the repord subject |
that an appeal or petition for review will not be filed, whichever occurs first. |
(7 If the record subject demonstrates that the harm to his or her Apl»'iv'acy or
reputational interests caused by disclosure of the information cohtained in the
requested record outweighs the pubﬁc interest in disclosure of that infqrmaﬁon, the |

court shall restrain the authority from providing access to that record under s. 19.35

(.

(8) The court shéll not grant any request by a requesté,r to delay the
proceédings. The court shall issue a decision within 10 days after the filing of the
summons and complaint and proof of service of the summoné and _coﬁlplaint-upon the
defendant and the requester, unless a party denionstrates cause for extension of this
period. In any event, the court shall issue a decision within 30 déys after those filings |
are compiete. ‘ _

9) Ifa party appeals a decision of tile court undér sub. (8), the court of appeals
shall g’rant precedence to the appeal over all other matters. not aécorded similar

precedence by law.

.SECTION 3. 40.07 (4) of the statutes is created tob read:

40.07 (4) Section 19.356 does not apply to any request for informétion described

in this section.

(END)
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