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o Under federal law, activities involving the discharge of dredged or fill material “
/' into “navigable waters” must comply with certain guidelines contained in
regulations promulgated by the federal environmental protection agency (EPA) in 5,
order for a discharge permit to be issued by the U.S. army corps of engineers (ACE). \

i
|
{
]

i Before ACE may issue a permit, the department of natural resources (DNR) must
/ determine that the project complics with state water quality standards, including
( those for wetlands.

. Federal law defines “navigable waters” to be “the waters of the United States.”
\ ACE in turn has interpreted “the waters of the United States” to include

e p—

. nonnavigable, isolated, intrastate wetlands if they serve as habitat for migratory
birds that cross state lines.

A recent U.S. Supreme Court decision, Solid Waste Agency of Northern Cook i
County v. Army Corps of Engineers, 69 U.S.L.W. 4048 (2001), limited the types of |
bodies of waters for which ACE discharge permits are required. The court held that /
these nonnavigable, isolated, intrastate wetlands that serve as habitat for migratory - ,..v/
birds cannot be interpreted by ACE to be navigable waters and that, therefore, no /

\\ ACE discharge permits are required to discharge dredged or fill material into these /
\\Wetlands. Muovedoruam ' /
\ This bill places a on any person discharging dredged or fill material inj:/o

\, . . .
wetlands for which ACE discharge permits are no longer require i
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wetlands.

Vs ASSEMBLY SUBSTITUTE AMENDMENT,
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The people of the state of Wisconsin, represented in senate and assembly do

enact as follows:

~ _
SEcTION 1. Nonstatutory provisions.

(1) DEFINITIONS. In this SECTION:

7t et

tificial wetlam
a "’*\—,,‘/p

.

“has the meaning given in the water quality standards
%, e s, .

for wetlands t

hat are set under Hﬂes promulgated under section 281.15 (1) of the

tatutes. J

ra—

(OQ £6% “Nonfederal wetland” means a wetland to which the federal permitting

process under 33 USC 1344 does not apply due to the decision in Solid Waste Agency
<

of Northern Cook County v. U.S. Army Corps of Engineers, No. 99-1178 (U.S. Jan.

9, 2001) but to which such permitting process did apply on.January 8, 2001.
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SECTION 1
4

(b) o) “Wetland” has the meaning given in section 23.32 (1) of the statutes.

(2) PROHIBITION. No person may discharge dredged or fill material into a
nonfederal wetland.

(3) INAPPLICABILITY.

Oleto

(a) Subsection§ @ (2) do‘not apply to a discharge of dredged or fill material
into a nonfederal wetland that is subject to a permitting or other approval
requirement under sections 59.692, 61.351, 62.231, 87.30, 281.11 to 281.47, or 281.49
to 281.85 or ch. 30, 31, 283, 289, 291, 292, 293, 295, or 299 of the statutes.

(b) Subsectmn@ (2) de{not apply to a discharge of dredged or fill material

into a nonfederal wetland that is not subject to a permitting or other approVal

requirement under sections 59.692, 61.351, 62.231, 87.30, 281.11 to 281.47, or 281.49 %
to 281.85 or ch. 30, 31, 2883, 289, 291, 292, 293, 295, or ZQ%—fthe discharge is exempt
from the water quality standards for wetlands that are set under rules promulgated
under section 281.15 (1) of the statutes.
coeo -

(c) Subsection%@ 2 df{not apply to a discharge of dredged or fill material
into a nonfederal wetland if the discharge is permitted under a permit issued by the
U.S. Army Corps of Engineers on or before January 8, 2001, and if the discharge is

performed in compliance with that permit. M

(d) This SEcTION does not apply on or after July 1, 2001.

. o)
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AN Act relating to: discharges of dredged or fill material into nonfederal

wetlands.

Analysis by the Legislative Reference Bureau

Under federal law, activities involving the discharge of dredged or fill material
-into “navigable waters” must comply with certain guidelines contained in
regulations promulgated by the federal environmental protection agency (PEA) in
order for a discharge permit to be issued by the U.S. army corps of engineers (ACE).
Before ACE may issue a permit, the department of natural resources (DNR) must
determine that the project complies with state water quality standards, including
those for wetlands.
Federal law defines “navigable waters” to be “the waters of the United States.”
ACE in turn has interpreted “the waters of the United States” to include
nonnavigable, isolated, intrastate wetlands if they serve as habitat for migratory
birds that cross state lines.

, A recent U.S. Supreme Court decision, Solid Waste Agency of Northern Cook
County v. Army Corps of Engineers, 69 U.S.L.W. 4048 (2001), limited the types of
bodies of waters for which ACE discharge permits are required. The court held that
these nonnavigable, isolated, intrastate wetlands that serve as habitat for migratory
birds cannot be interpreted by ACE to be navigable waters and that, therefore, no

- ACE discharge permits are required to discharge dredged or fill material into these
wetlands. : S
- This bill places a moratorium on any person discharging dredged or fill material -
into wetlands for which ACE discharge permits are no longer required, with certain
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exceptions. Discharges that are™subject to certain approval and permitti
requirements under state law, dischargesthat are not subject to these requirement
and that are exempt from the wetland water quality standards set by DNR,
discharges that are allowed under discharge permits that were issued by ACE befor
the date of the U.S. Supreme Court decision jare expected~from the moratoriu
These provisions sunset on July 1, 2001. <Q¥C—@Pﬂd

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows: :

SECTION 1. Nonstatutory provisions.
(1) DEFINITIONS. In this SECTION:
(a) “Nonfederal wetland” means a wetland to which the federal permitting

process under 33 USC 1344 does not apply due to the decision in Solid Waste Agency

- of Northern Cook County v. U.S. Army Corps of Engineers, No. 99-1178 (U.S. Jan.

9, 2001) but to which such permitting process did apply on January 8, 2001.

(b) “Wetland” has the meaning given in section 23.82 (1) of the statutes.
i) :
(2) ProHIBITION. . No person may discharge dredged or fill material into a

nonfederal wetland

N : | ~any o{v‘m}onom}\o&: 44,

".(3) INAPPLICABILITY.
| &
toja

' Qa)’*ﬁbsection (2) does not apply discharge of dredged or fill material into
i the duochar
a nonfederal wetland %atgls subject to a pe ttmg or other approval requirement

[

under sections 59.692, 61.351, 62.231, 87.30, 281.11 to 281.47, or 281.49 to 281.85 or
ch. 30, 31, 283, 289, 291, 292, 293, 295, or 299 of the statutes.

As A Smmmmlﬂ%%lscharge of dredged or ﬁll material into

a nonfederal wetland %ﬂ 1s not subJect td a permitting or other approval
requirement under sections 59.692, 61.351, 62.231, 87.30, 281.11 to 281.47, or 281.49

wnd
to 281.85 or ch. 30, 31, 283, 289, 291, 292, 293, 295, or 299 of the statutes &if the

N
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1 discharge is exempt from the water quality standards for wetlands that are set under
rules promulgated under section 281.15 (1) of the statutes.

2. _. Gbse i doe discharge of dredged or fill material into
a nonfederal wetland if the discharge is permitted under a permit issued by the U.S.
Army Corps of Engineers on or before January 8, 2001, and if the discharge is
performed in compliance with that permit.

>
(b) @& This SECTION does not apply on or after July 1, 2001.
# - |

0 I O Ot A W N

(END)
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Amendment to LRB-2845/2

: \/1 Page 2, linc 13: delete "subject to a permitting or other approval requirement" and

substitute "authorized by a permit or other approval".

2. Page 3, line 2: delete "is exempt” and substitute "would have been exempt on January m{

8, 2001".

3. Page 3, line 9:‘ delete lines 9 and 10 and substitute: 7/

Mo dePorhy_clswubime,athes 60 | MJ( U

o e

"4, WL discharge of dredged or fill material into a nonfederal wetland ifighe activity
which-will fesutt.in the disehargewotld have qualified for an exemption under 33 USC

1334 (f) on January 8, ZOOl@nder any other regulation, rule, memorandum of
agreement, guidance letter, or other provision established by a federal agency that was
promulgated or adopted pursuant to that subsection or that was used to implement that

subsection and that was in effect on January 8, 2001.

5. A discharge of dredged or fill material into a nonfederal wetland if the activity.

which will result in the discharge is carried out under the dlrectlon and supervision of the

department of transportation in connection with highway, bridge or other transportation

project design, location, construction, reconstruction, maintenance or repair in

conformance with section 30.12 of the statutes.

Note: Item 5 adds an exemption for highway projects which applied in SB 54 due
to the placement of the prohibition in SB 54 in ch. 281, Stats. An alternative to

item 5 is to move the contents of this bill from a nonstatutory provision to a'
provision in ch. 281, Stats.

’lo (4) Administration. The department of natural resources shall administer this scction.

(5) Enforcement.

;

(a) Any person who violates this section shall be subject to the penalties, awﬁds and

orders in section 281.98 of the statutes.

(b) Sections 299.93 and 299.95 of the statutes apply to the enforcement of this
section.".

(End)

) : ¥V (9 (
Prepared at the request of Reps. Kedzie and Johnsrud 0 W > | {

By John Stolzenberg, Legislative Council, March 14, 2001.
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AN Act relating to: discharges of dredged or fill material into nonfederal

wetlands.

Analysis by the Legislative Reference Bureau (€ ? FD

Under federal law, activities involving the discharge of dredged or fill taaterial
into “navigable waters” must comply with certain guidelines contained in
regulations promulgated by the federal environmental protection agency m%& in
order for a discharge permit to be issued by the U.S. army corps of engineers (ACE).
Before ACE may issue a permit, the department of natural resources (DNR) must
determine that the project complies with state water quality standards, including
those for wetlands. _

Federal law defines “navigable waters” to be “the waters of the United States.”
ACE in turn has interpreted “the waters of the United States” to include
nonnavigable, isolated, intrastate wetlands if they serve as habitat for migratory
birds that cross state lines.

A recent U.S. Supreme Court decision, Solid Waste Agency of Northern Cook
County v. Army Corps of Engineers, 69 U.S.L.W. 4048 (2001), limited the types of
bodies of waters for which ACE discharge permits are required. The court held that
these nonnavigable, isolated, intrastate wetlands that serve as habitat for migratory
birds cannot be interpreted by ACE to be navigable waters and that, therefore, no
ACE discharge permits are required to discharge dredged or fill material into these
wetlands. .

This bill places a moratorium on any person discharging dredged or fill material

into wetlands for which ACE discharge permits are no longer required, with certain
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§ .
Discharges that are certain ,( approval}\ fnd germiitsing\

under state law, discharges that are not subject to these requirements
and that M) exemptffrom the wetland water quality standards set by DNR,

discharges that are allowed under discharge permits that were issued by ACE before
_the date of the U.S. Supreme Court decision, and discharges that are petedsdeyifar”
re excepted from the moratorium. These provisions sunset

exceptions.

/ on July 1, 2001.
/ For further information see the state fiscal estimate, which will be printed: as
/ an appendix to this bill.
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2
3 (a) “Nonfederal wetland” means a wetland to which the federal permitting
4 process under 33 USC 1344 does not apply due to the decision in Solid Waste Agency

of Northern Cook County v. U.S. Army Corps of Engineers, No. 99-1178 (U.S. Jan.

9, 2001) but to which such permitting process did apply on January 8, 2001.

7 (b) “Wetland” has the meaning given in mnnmy\% 32 (1 W}ff@b@%

(2) ProuirITION. No person may discharge dredged or fill material into a

8
9 nonfederal wetland.
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3 water qusality standards for wetlands that are set under rules promulgated under
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5 3. A discharge of dredged or fill material into a nonfederal wetland if the
@ discharge is permitted under a permit issued by the U.S/Km%ps of/Bégineers

7 on or before January 8, 2001, and if the discharge is performed in compliance with

/ 8 that permit.
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Tnsert— 3-/0
4. A discharge of dredged or fill material into a nonfederal wetland that is the
result of an activity that W_o.uld have qualified for an exemption under 33 USC 1334
(ﬂ on January 8, 2001, or under any other regulation, rule, memorandum of
agreement, guidance letter, or other provision established by a federal agency that

was promulgated or adopted pursuant to that subsection or that was used to

implement that subsection and that was in effect on January 8, 2001.




' Barman, Mike

From: Barman, Mike

Sent: ' Wednesday, March 14, 2001 2:42 PM

To: Johnson, Dan (Legislature); Stolzenberg, John; Rep.Kedzie
Subject: LRB 01-2845/3 (per RNK)

01-2845/3

7lits Gevman
Mike Barman - Senior Program Asst. (PH. 608-266-3561)
(E-Mail: mike.barman@legis.siate.wi.us) (FAX; §08-264-6948)

State of Wisconsin

Legislative Reference Bureau - Legal Section - Front Office
100 N. Hamilton Street - 5th Fioor

Madison, Wi 53703



State of Wisconsin

LEGISLATIVE REFERENCE BUREAU

100 NORTH HAMILTON STREET
5TH FLOOR

STEPHEN R. MILLER - LEGAL SECTION: (608) 266-3561
CHIEF MAD'SON' WI53701-2037 LEGAL FAX: (608) 264-6948

March 14, 2001

MEMORANDUM

To: Representative Kedzie

From: Mary Gibson-Glass, Senior Legislative Attorney

Re: LRB-2845 Moratorium on discharges into wetlands

The attached draft was prepared at your request. Please review it carefully to ensure that it is
accurate and satisfies your intent. If it does and you would like it jacketed for introduction,
please indicate below for which house you would like the draft jacketed and return this
memorandum to our office. If you have any questions about jacketing, please call our program
assistants at 266-3561. Please allow one day for jacketing.

)< JACKET FOR ASSEMBLY JACKET FOR SENATE

If you have any questions concerning the attached draft, or would like to have it redrafted,
please contact me at (608) 267-3215 or at the address indicated at the top of this memorandum.

If the last paragraph of the analysis states that a fiscal estimate will be prepared, the LRB will
request that it be prepared after the draft is introduced. You may obtain a fiscal estimate on the
attached draft before it is introduced by calling our program assistants at 266-3561. Please note
that if you have previously requested that a fiscal estimate be prepared on an earlier version of
this draft, you will need to call our program assistants in order to obtain a fiscal estimate on this
version before it is introduced.

Please call our program assistants at 266-3561 if you have any questions regarding this
memorandum.
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State of Wisconsin
2001-2002 LEGISLATURE

CORRECTIONS IN:

2001 ASSEMBLY BILL 215

Prepared by the Legislative Reference Bureau
(March 19, 2001)

1. Page 3, line 10: substitute “1344” for “1334”.

LRB-2845/3ccc—1
KMG:ch :

Minor clerical corrections in legislation are authorized under s. 35.17, stats.; Sen-
ate Rule 31; Assembly Rule 36; and Joint Rule 56.



