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ASSEMBLY BILL 923
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AN ACT to create 971.097 of the statutes; relating to: expunging records of

dismissed criminal charges in certain cases.

Analysis by the Legislative Reference Bureau

Current law provides a spccial disposition for certain criminal cases. Under
this special disposition, if a person is found guilty of a misdemeanor and the person
‘was under the age of 21 at the time he or she committed the offense, the court may,
at the time of sentencing, order that the record of the person’s conviction be expunged
if the person successfully completes the sentence. The court may order this special
disposition only if the court determines the person will benefit from expunction and
society will not be harmed by expunction. If the court orders this special disposition
in a case, the court must expunge the person’s record upon being informed that the
person has successfully completed his or her sentence. Under supreme court rules
governing circuit court records, when the clerk of the court is required to expunge a
court record the clerk must do all of the following: 1) remove any paper index and
nonfinancial court record and place them in the case file; 2) electronically remove any
automated nonfinancial record, except the case number; 3) seal the entire case file:
and 4) destroy expunged court records in accordance with supreme court rules (for
misdemeanor cases, records generally may be destroyed 20 years after entry of final
judgment in the case).

This bill provides for the expunction of court records of certain dismissed
misdemeanor charges. Under the bill, if a person was charged with a misdemeanor
offense and the charge was subsequently dismissed, the person may petition a court

for an order to expunge the court’s records relating to the dismissed charge if all of -

the following apply:
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1. The dismissed charge did not involve certain specified misdemeanors,
including providing alcohol beverages to undcrage persons, delivering drug
paraphernalia to a minor, any misdemeanor violation relating to sexual morality and %
any misdemeanor offenses against children. _ )

2. The person was not found to have committed a violation of any other state
law or any local ordinance based on the same conduct on which the dismissed charge
was based. ' '

3. At least seven years have passed from the date on which the charge was
dismissed. :

4. The court has not previously denied a petition filed by the person for
expunction of the court records relating to the dismissed charge.

5. The court determines that the person will benefit from the records being -
expunged and society will not be harmed by the records being expunged.

A person seeking expunction of a court record under the bill must file a petition
in the circuit court for the county in which the dismissed charge was filed. The person
must serve a copy of the petition on the office of the district attorney that filed the
dismissed charge, and the district attorney may file a written response to the
petition. After reviewing a petition and any response from the district attorney, the
court may either hold a hearing on the petition or decide the petition without a
hearing. If the court determines that the crileria for expunction have been met, the
court must grant the petition and order that the court’s records relating to the
dismissed misdemeanor charge be expunged. If a court determines that the criteria
have not been met, the court must deny the petition. If the court orders that its
records relating to a dismissed misdemeanor charge be expunged, neither the
existence nor the contents of the court’s records relating to the dismissed
misdemeanor charge may be disclosed to any person other than to the person who
was charged or, if authorized by the person who was charged, to an attorney
representing the person who was charged.

For [urther information see the local fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembl ly, do
enact as follows:

SECTION 1. 971.097%? the statutes is created to read:
v 971.097 Expunction of records when misdemeanor charges are
dismissed. (1) (a) Except as provided in par. (b), a person may petition under sub.
(2) for an order to expunge the court’s records relating to a misdemeanor charge

against the person that was dismissed if all of the following apply:
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1. The person was not found to have committed a violation of any other state
law or any‘ local ordinance based on the same conduct on which the misdemeanor

charge was based.

2. At least 7 years have passed from the date on which the charge was

_ dismissed.

3. The court has not previously denied a petition filed by the person under sub.
(2)\/for expunction of the court records relating to the misdemeanor charge.

4. The court determines that the person will benefit from the records being
expunged and society will not be harmed by the records being expunged.

(b) A person may not petition under sub. (2) for an order to expunge the court’s
records relating to a misdemeanor charge against the person that was dismissed if
the charge was for a miédemeanor offense under s. 125.07‘;r 961.517/ 5‘o/r ch. 94‘Zor
948 or if any victim of the misdemeanor charged was a minor.

(2) (@ A person who was charged with a misdemeanor that was subsequently
dismissed and who believes that he or she meets the criteria specified in sub.\(/l) (@
may petition the circuit court for the county in which the dismissed charge was filed
for an order requiring the court’s records relating to the charge to be expunged. The
person shall serve a copy of the petition on the office of the district attorney that filed
the dismissed charge. The district attorney may file a written response to the
petition within a time limit set by the court.

(b) After reviewing a petition filed under par. (a) and the district attorney's
response to the petition, if any, the court shall decide whether to hold a hearing on

the petition or, if it does not hold a hearing, whether to grant or deny the petition

without a hearing. If the court decides to hold a hearing on the petition, the hearing
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shall be before the court without a jury. The office of the district attorney that filed
the dismissed charge shall represent the state at the hearing.

(c) If a court determines after a review of or a hearing on a petition filed under
par. (a) that the person who filed the petition meets the criteria specified in sub. (1)
(a), then the court shall grant the petition and order that the court’s records relating
to the dismissed misdemeanor charge be expunged. If a court determines that the
person who filed the petitioh does not meet the criteria specified in sub. (1) (a), then
the court shall deny the petition. |

(3) (@) Except as provided in par. (b)\,/if the court orders under sub. (2) that its
records relating to a dismissed misdemeanor charge be expunged, neither the
existence nor the contents of the court’s records relating to the dismissed
misdemeanor charge may be disclosed to any person.

(b) The existence and content of a court record that is expunged pursuant to an
under issued under sub. (2) may be disclosed to the person who was charged or, if
authorized by the person who was charged, to an attorney répresenting the person

who was charged.

(END)
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MEMORANDUM
~ To: Representative Hoven
From: Robert P. Nelson, Senior Legislative Attorney

Re: LRB-0990 Expunging dismissed misdemeanor charges

The attached draft was prepared at your request. Please review it carefully to ensure that it is
accurate and satisfies your intent. If it does and you would like it jacketed for introduction,
please indicate below for which house you would like the draft jacketed and return this
memorandum to our office. - If you have any questions about jacketing, please call our program
assistants at 266-3561. Please allow one day for jacketing.

\/ JACKET FOR ASSEMBLY JACKET FOR SENATE

If you have any questions concerning the attached draft, or would like to have it redrafted,
please contact me at (608) 267-7511 or at the address indicated at the top of this memorandum.

If the last paragraph of the analysis states that a fiscal estimate will be prepared, the LRB will
request that it be prepared after the draft is introduced. You may obtain a fiscal estimate on the
attached draft before it is introduced by calling our program assistants at 266-3561. Please note
that if you have previously requested that a fiscal estimate be prepared on an earlier version of
this draft, you will need to call our program assistants in order to obtain a fiscal estimate on this
version before it is introduced.

Please call our program assistants at 266-3561 if you have any questions regarding this
memorandum.



